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APPELLATE  COURTS  OF  ILLINOIS. 


FouKTH  District — February  Term,  1886. 


Robert  B.  Smith  et  al.,  AdmVs,  etc., 

V. 

William  H.  Hall,  Adra t,  etc. 

1.  IirrEHEST  IN  LAOT) — Descekds  to  nsiRS. — An  interest  in  land  de- 
flcends  to  the  heirSf  and  will  not  pass  to  an  administrator  as  would  a  chose 
in  action,  or  personal  estate. 

2.  Agency — ^To  collect. — An  agent  employed  to  make  or  negotiate  a 
contract  is  not  as  of  course  to  be  treated  as  having  an  incidental  authority 
to  receive  payments  which  may  become  due  on  such  contracts.  An  agent 
intrusted  to  receive  payment  of  a  negotiable  or  other  instrument  is  ordina- 
rily entitled  to  receive  it  only  when  and  after  it  becomes  due,  and  not  before, 
unless  there  be  a  known  usage  of  trade  or  course  of  business  in  a  particular 
employment  or  habit  of  dealing  between  parties  extending  the  ordinary 
reach  of  authority. 

Appea^l  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Amos  Watts,  Judge,  presiding.    Opinion  filed  April  15,  1886- 

Messrs.  Wise  &  Davis,  for  appellants;  as  to  agency,  cited 
Tliompson  v.  Elliott,  73  HI.  221 ;  Di-aper  v.  Eice,  56  la.  114 ; 
Batcher  v.  Beckwith,  45  111.  460  ;  Peabody  v.  Hoard,  46  111. 
242 ;  Meyers  v.  Barnes,  65  HI.  70  ;  Mathews  v.  Hamilton,  23 
HI.  470. 
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Messrs.  Metcalfe  &  Bbadshaw,  for  appellee ;  cited  Noble 
V.  Nugent,  89  HI.  522  ;  Andei-son  v.  Conly,  21  Wend.  279  ; 
M.  State  Life  Ins.  Co.  v.  Advance  Co.,  80  111.  549 ;  Harris  v. 
Simmerman,  81  Hi.  413;  Doan  v.  Duncan,  17  III.  274;  Story 
on  Agency,  §  127 ;  2  Kent's  Com.,  8th  Ed.,  798. 

Greew,  J.  The  claim  which  is  the  subject-matter  of  this 
suit  was  filed  by  the  heirs  of  Maria  Merchant  in  the  County 
Court  of  Madison  county  against  the  estate  of  Sarah  P.  Smith, 
and  upon  a  heai*ing  there  was  a  finding  and  judgment  by  the 
court  for  the  defendants,  Kobert  B.  Smith  and  Sarah  B. 
Smith  (administi'ators  of  the  estate  of  Sai-ah  P.  Smith),  for 
costs.  From  this  judgment  the  claimants  appealed  to  the 
Circuit  Court  of  Madison  county,  and  at  the  March  term,  1884, 
thereof,  said  cause  was  tried  by  the  com't  and  a  jury,  and  a 
verdict  for  plaintiffs  was  rendered  for  the  sum  of  $500;  which 
verdict  on  the  motion  of  defendants  was  set  aside  and  a  new 
trial  awarded.  The  cause  was  then  continued  from  term  to 
term  until  the  March  term,  1885,  of  said  circuit  court,  at 
which  term  leave  was  granted  by  the  court  to  substitute 
William  H.  Hall,  administrator  of  the  estate  of  Maria  Mer- 
chant, as  plaintiff,  in  the  place  and  stead  of  said  claimants,  and 
at  the  same  term  (Hall  then  becoming  plaintiff)  the  cause  was 
tried  by  the  court  without  a  jury  by  consent  of  all  the  parties, 
resulting  in  a  finding  and  judgment  by  the  court  in  favor  of 
appellee  as  administrator,  and  against  appellants  as  adminis- 
trators, for  the  sum  of  $1,706  and  costs  of  suit,  to  be  paid  in 
due  course  of  administration;  to  reverse  which  judgment 
appellants  took  this  appeal.  The  said  claim  is  for  the  value 
of  a  lot  in  Minneapolis,  Minn.,  sold  by  ap]3el1ant's  intestate 
under  a  power  contained  in  a  mortgage,  and  is  based  upon  the 
alleged  facts  that  said  intestate,  Sarah  P.  Smith,  conveyed 
said  lot  to  one  Ole  H.  Mahla  by  wari-anty  deed,  on  February 
28,  1872,  and  received  from  him  in  part  payment  therefor  his 
three  promissory  notes  for  $100  each,  payable  to  her  in  one, 
two  and  three  yeara  respectively,  with  ten  per  cent,  interest, 
secured  by  mortgage  upon  said  lot;  that  all  of  said  notes  were 
paid  to  her  at  maturity,  or  before  maturity,  and  were  so  paid 
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during  her  lifetime;  that  after  all  of  said  notes  and  interest 
had  been  bo  paid,  she  caused  said  mortgage  to  be  foreclosed 
by  advertisement  and  sale  in  the  county  where  said  lot  was 
situated,  claiming  that  about  one  hundred  dollars  of  the  sum 
secured  by  said  notes  and  moi*tgago  was  due  and  unpaid;  that 
at  said  sale  one  Charles  Woods  purchased  said  lot  for  the 
amount  so  claimed  to  be  due  and  unpaid,  and  interest,  costs 
and  attorney's  fee ;  that  the  time  had  expired  for  redeeminp^ 
from  said  sale  before  said  claimants  or  any  one  of  them  had 
any  knowledge  of  said  foreclosure,  or  knowledge  that  any 
claim  was  or  had  been  made  that  said  lot  was  not  fully  paid 
for;  that  the  Supreme  Court  of  Minnesota  had  decided  in  a 
suit  brought  by  eUimsuits  against  said  Woods  to  recover  said 
lot;  that  the  title  thereto  had  passed  to  and  become  vested  in 
liim  by  said  purchase  at  said  foreclosure  sale;  that  said  lot 
was  deeded  by  Ole  H.  Mahla  to  John  Fallon  on  July  6,  1872 
and  by  Fallon  to  William  H.  Connelly  ott  October  2,  1873; 
that  Connelly  died  in  August,  1874,  intestate,  leaving  him 
surviving  Anna  M.  Connelly,  his  daughter  and  only  heii',  who 
died  intestate  and  without  issue  in  January,  1875,  leaving  as 
her  only  heir,  her  maternal  grandmother,  said  Maria  Merchant, 
who  died  in  Febniary,  1877,  testate,  and  devised  said  lot  to 
claimants,  and  that  the  value  of  lot  at  time  of  filing  claim  in 
the  county  court  was  $1,100. 

The  evidence  establishes  satisfactorily  these  facts :  That, 
William  H.  Connelly  died  intestate  in  August,  1874,  leaving 
only  one  heir,  said  Anna  M.  Connolly,  a  minor,  who  died  un- 
married and  without  issue  and  intestate  in  January,  1875,  leav- 
ing no  heir  other  than  said  Maria  Merchant,  her  matenial 
grandmother,  who  died  in  Febniary,  1877  (but  not  testate 
as  shown  by  any  competent  evidence  in  the  record) ;  that 
said  claimants,  Harvey  N.  Merchant,  Mary  Ilewins,  Erae- 
line  Hewins  and  J.  G.  Merchant,  are  the  children  and  only 
heirs  at  law  of  said  Maria  Merchant ;  that  said  lot  was  con- 
veyed (as  alleged  in  said  claim,)  by  Sarah  P.  Smith,  appel- 
lant's intestate,  to  Ole  H.  Mahla,  by  him  to  John  Fallon  and 
by  him  to  William  H.  Connelly,  subject  to  the  mortgage  from 
Mahla  to  said  Sarah  P.  Smith ;  that  said  mortgage  and  three 
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notes  secured  thereby  for  $100  each  were  executed  by  said 
Mall  la  to  secure  part  of  the  purchase  money  of  said  lot  and 
were  delivered  to  said  Sai-ah  P.  Smith  as  alleged  in  said  claim; 
that  said  foreclosure  sale  of  said  lot  was  legally  made  on  May  5, 
1877  ;  that  said  Woods  purchased  said  lot  at  said  sale,  received 
a  deed  therefor  and  thereby  became  the  owner  thereof  in  fee, 
and  said  children  and  heirs  of  Maria  Merchant  were  thereby 
divested  of  all  title  to  or  in  said  lot,  and  that  appellee  was  duly 
appointed  administrator  of  the  estate  of  said  Maria  Merchant 
on  March  4,  1885 ;  the  value  of  the  lot  in  the  view  we  take  of 
this  case  is  not  important.  From  these  facts  established  by  the 
evidence,  we  are  of  the  opinion  that  the  plaintiff  below,  as  ad- 
ministrator, could  not  maintain  this  suit,  even  upon  the  theory 
that  his  intestate  died  seized  in  fee  of  said  lot  free  from  the 
lien  of  the  Mahla  mortgage,  because  at  the  time  of  her  death 
the  foreclosure  sale  had  not  been  made  ;  no  claim  for  damage 
or  right  of  action  had  then  accrued  to  her  by  reason  thereof. 
Her  only  interest  as  claimed  at  the  time  of  her  death  was  in 
the  land  descended  to  her  heirs  at  her  death,  and  would  not 
pass  to  her  administrator  as  would  a  chose  in  action  or  per- 
sonal estate.  This  doctrine  is  declared  quite  fully  in  Buck 
V.  Eaman,  18  III.  528 ;  hence  the  judgment  below  recovered 
by  ])laintiff  as  ad/ni/iistrator  was  erroneous. 

We  do  not  reverse  on  this  ground  alone,  but  hold  that  had 
the  heirs  of  Maria  Merchant  themselves  prosecuted  this  claim 
as  plaintiffs  they  could  not  lawfully  recover  upon  the  facts 
proven.  To  justify  such  recovery  it  was  indispensable  to 
prove  by  a  preponderance  of  the  evidence  that  the  whole 
amount,  principal  and  interest,  of  the  third  $100  note,  secured 
by  the  Mahla  mortgage,  had  before  said  sale  been  paid  to 
Sarah  P.  Smith  or  to  her  agent,  authorized  to  receive  and 
receipt  therefor  at  the  time  of  payment,  or  whose  act  in  so 
receiving  and  receipting  was  afterward  assented  to  and  rati- 
fied by  her;  otherwise  the  sale  of  the  mortgaged  lot  to  satisfy 
said  note  and  interest  or  so  much  thereof  as  was  unpaid  would 
have  been  lawful,  and  those  claiming  under  the  mortgagor 
could  not  recover  anything  from  said  Sarah  P.  Smith  unless  a 
surplus  of  the  proceeds  of  such  sale  remained  in  her  hands 
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after  satisfying  debt,  interest,  costs  and  expenses,  and  then 
only  such  surplus  would  be  recoverable.  But  no  question  of 
surplus  of  proceeds  arises  here ;  the  evidence  relied  upon  by 
plaintiflf  to  prove  full  payment  of  this  third  mortgage  note 
consists  of  one  Hancock's  testimony  and  this  receipt  signed 
by  him. 

«  April  JO,  1874.  Eeceived  of  W.  H.  Connelly,  assignee 
of  Ole  Mahla,  ninety-two  dollars  in  full  payment  of  the  Mahla 
mortgage. 

H.  B.  HAJiTCOOK, 

Agent  for  Sarah  P.  Smith.' 

The  note  which  is  claimed  to  have  been  paid  by  this  ninety- 
two  dollars  was  the  third  and  last  due  of  the  three  notes 
secured  by  the  mortgage  on  said  lot.  It  was  not  in  Hancock's 
possession,  or  at  least  was  not  produced  at  the  time  Connelly 
made  this  payment,  and  when  it  afterward  came  to  the  hands 
of  Charles  Woods  as  agent  for  Sarah  P.  Smith,  had  no  credits 
indorsed  on  it  other  than  interest  to  Feb.  20,  1874 ;  and  Han- 
cock testifies  a  balance  of  eight  dollars  principal  of  said  note, 
and  interest  on  the  $100,  from  February  20  to  April  10, 
1874,  might  have  remained  unpaid  when  he  had  received  thi? 
ninety-two  dollars  and  don't  remember  it  was  ever  paid. 
Thus,  notwithstanding  the  receipt,  taking  all  the  evidence  to- 
gether, it  does  not  appear  that  the  said  mortgage  debt  was 
fully  paid  even  to  Hancock,  and  said  note  was  not  then  due. 
In  addition  to  this  receipt  the  only  evidence  on  behalf  of 
plaintiff  tending  to  prove  the  character  and  extent  of  Han- 
cock's agency  was  his  own  testimony.  He  says :  "  I  first  knew 
Sarah  P.  Smith  in  1856  ;  was  her  agent  in  regard  to  her  prop- 
erty interests  in  Minneapolis  ;  authority  was  both  verbal  and 
written,  by  letter  correspondence,  not  formal  power  of  attor- 
ney ;  have  no  writings  showing  such  authority  other  than 
letters  ;  was  such  agent  until  Charles  H.  Woods  was  appointed. 
Tlie  deed  from  Sarah  P.  Smith  to  Ole  H.  Mahla  (of  the  lot 
in  question  here)  was  in  my  possession  when  sale  was  made  ;  I 
delivered  it  to  him  in  pursuance  of  a  contract  of  sale  made 
with  him  by  Sarah  P.  Smith  ;  was  directed  to  deliver  it  to  him 
on  receipt  of  down  money  on  the  sale,  and  notes  for  balance 
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of  pnreliase  money ;  sent  mortgage  to  her  after  it  was  recorded, 
and  the  notes  doubtless  at  same  time.  They  were  re- 
turned to  me  lor  collection  before  maturity  or  about  that  time ; 
did  not  surrender  remaining  note  when  final  payment  was  ^ 
made  to  me,  either  because  I  had  not  received  it  from  Mi*s. 
Smith  or  could  not  find  it ;  received  it  either  shortly  before  or 
after  tliat  payment."  And  on  cross-examination  eays :  ^^  Have 
no  recollection  of  the  time  I  received  the  last  note  from  Mrs. 
Smith."  The  foregoing  is  all  the  testimony  on  behalf  of 
plaintiff  to  prove  the  authority  given  by  Sarah  F.  Smith  to 
Hancock  to  collect  this  third  note  before  its  maturity  (other 
than  his  testimony  detailing  what  was  said  and  done  at  the 
time  of  giving  this  receipt,  hereafter  adverted  to),  and  falls 
far  short  of  proving  such  authority  to  him.  The  law  of 
agency  material  as  affecting  the  rights  of  the  parties  in  inter- 
est in  this  case  is  stated  in  Story  on  -Agency,  Sec.  98,  Paley 
on  Agency,  by  Loyd,  290,  291,  and  is  cited  and  approved  in 
Thompson  v.  Elliott,  73  HI.  221,  222.  In  the  latter  case 
it  is  said  in  the  opinion,  "  The  doctrine  is  pretty  well  settled 
and  not  controverted,  that  an  agent  employed  to  make  or 
negotiate  a  contract  is  not,  as  of  course,  to  be  treated  as  hav- 
ing an  incidental  authority  to  receive  payments  which  may 
become  due  on  such  contract,  and  it  is  further  laid  down  by 
the  authorities,  that  an  agent  intrusted  to  receive  payment  of 
a  negotiable  or  other  instrument,  is  ordinarily  entitled  to 
receive  it  only  when  and  after  it  becomes  due,  and  not  before 
it  becomes  due  ;  but  if  there  be  a  known  usage  of  trade  or 
course  of  business  in  a  particular  employment  or  habit  of  deal- 
ing between  parties,  extending  the  ordinary  reach  of  authority, 
that  will  be  hold  to  give  full  validity  to  the  act."  We  find 
nothing  in  the  facts  proven  in  this  case  to  take  it  out  of  the 
rule  above  announced,  or  bringing  it  within  any  of  the  ex- 
ceptions named.  On  the  contrary,  this  is  one  of  the  cases  in 
which  the  rule  should  be  strictly  applied.  Mi's.  Smith  never 
received  this  payment  of  $92,  or  any  part  thereof,  nor  did  her 
administrators.  She  was  not  informed  by  Connelly  or  Han- 
cock such  payment  had  been  made,  and  never  knew  it  had 
been  made.  It  further  appears  that  at  the  time  of  this  pay- 
ment Connelly  had  never  dealt  with  Hancock  as  the  agent  of 

Digitized  by  VjOOQIC 


FOUBTH   DiSTKICT — FEBRUARY   TeRM,  1886.      23 
Smith  V.  HaU. 

Mrs.  Smith  or  knew  him  to  be  snch.  He  knew  the  note  was 
not  due  ;  that  Mahla  had  given  it  and  secured  it  by  mortgage 
on  his  lot ;  that  it  was  unpaid  and  was  a  lien  thereon.  Mrs. 
Smith  was  not  present  when  the  payment  was  made,  nor  was 
the  note  produced.  Hancock  exhibited  no  authority  to  act  as 
the  agent  of  Mrs.  Smith,  nor  does  he  claim  he  told  Connelly 
he  was  such  agent,  but  this  is  his  testimony  as  to  what  was 
said  and  done -at  time  of  giving  receipt :  "  Connelly  and  some 
one  with  him  came  to  pay  off  the  mortgage ;  I  could  not  find 
the  note ;  I  told  him  if  they  would  pay  it  I  would  see  that  they 
got  the  note  and  have  the  mortgage  satisfied,  as  it  was  com- 
mon for  me  to  receive  money  for  her,  although  I  might  not 
have  the  note  and  mortgage ;  they  relied  on  this  and  paid  the 
money."  It  thus  appears  that  Hancock  exhibited  no  evidence 
to  Connelly  of  his  agency,  did  not  claim  Mrs.  Smith  had  au- 
thorized him  to  receive  this  payment  or  collect  this  note,  but 
because  it  was  common  for  him  in  the  past  to  receive  money 
he  assumed  the  right  in  this  instance  to  do  so  and  take  $92  in 
full  payment  of  a  note  belonging  to  her,  without  any  means 
to  determine  the  amount  due  thereon,  and  promised  that  he^ 
not  Mrs.  Smith,  would  see  that  they  got  the  note,  and  he^  not 
Mi's.  Smith,  would  have  the  mortgage  satisfied,  from  all  the 
evidence.  It  not  only  appears  that  the  vital  fact  of  Hancock'a 
authority  to  collect  this  note  before  maturity  remains  un- 
proven,  and  no  evidence  of  the  subsequent  ratification  by 
Mrs.  Smith  of  his  act  of  receiving  the  payment  is  shown,  but 
further,  from  Hancock's  testimony  it  would  appear  that  Con- 
nelly, instead  of  regarding  him  as  Mrs.  Smith's  agent,  em- 
ployed Hancock  as  his  own  agent  to  procure  and  surrender  the 
note  and  see  that  the  mortgage  was  satisfied,  and  relied  upon 
Hancock's  promise  to  do  so,  and  should  be  bound  by  his  acts. 
Finding  then,  as  we  do,  that  Sarah  P.  Smith  did  not  receive  in 
person,  and  no  one  lawfully  authorized  so  to  do  received  for 
her,  the  principal  sum  of  said  last  note  for  $100  and  accrued 
interest,  that  the  same  remained  and  was  unpaid  at  the  time 
of  the  mortgage  sale  to  Woods,  that  she  had  the  right  to  sell 
said  lot  for  default  in  such  payment,  as  was  done,  it  follows 
the  judgment  of  the  circuit  coui't  must  be  reversed. 

Judgment  revei-sed. 
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Gu3TAvu3  Pape  et  al. 

V. 

The  People,  etc. 

1.  Opftcia-l  bond— Dbpalcation— Successive  term^i.— Where  a 
county  treasurer  who  had  been  twice  elected  to  the  ofiie  and  by  act  of  the 
legislature  had  his  last  term  extended  one  year,  gave  bonds  for  the  three 
term^;,  and  upon  his  death  a  defalcation  was  dLscovered,  and  he  had  made 
no  official  reports  showing  the  state  of  his  accounts  at  the  expiration  of  any 
term,  in  the  absence  of  all  proof  to  the  contrary,  the  law  would  fix  the  de- 
falcation in  the  last  term. 

2.  Re-kbferbkce  op  cause. — The  power  given  to  the  court  by  section  1 , 
chapter  117,  R.  S.  is  a  discretionary  power  with  the  exercise  of  which  the 
court  will  not  interfere  unless  it  is  clearly  shown  that  it  has  been  abused. 

Error  to  the  Circuit  Court  of  Randolph  county;  tlie  Hon. 
Wm.  H.  Snydbr,  Jadg3,  presiding.  Opinion  filed  April  15, 
18S6. 

Mr.  Ralph  E.  Sprigo  and  Mr.  J.  J.  Morrison,  for  plaint- 
iffs in  error;  as  to  liability  of  sureties,  cited  Mix  v.  Singleton, 
86  111.  194 ;  Stern  v.  People,  96  111.  475 ;  Coons  v.  People, 
76  111.  383. 

Mr.  H.  Cla.t  Horner,  Mr.  Abram  G.  Gordon  and  Mr.  Don 
E.  Detrich,  for  defendants  in  error  ;  that  in  the  absence  of 
evidence  as  to  when  default  occurred  it  will  be  presumed  to 
have  occurred  during  last  term  of  office,  cited  Brandt  on  Sure- 
tyship and  Guaranty,  §  467  ;  Kelly  v.  State,  25  O.  579  ;  Pink- 
staff  V.  People,  59  111.  150  ;  Kagay  v.  Trustees,  68  111.  76. 

Wilkin  J.  In  the  year  1877,  John  H.  Altrogge  was  elect- 
ed treasurer  of  Randolph  county.  In  1879  he  was  re-elected, 
and  by  act  of  the  legislature  his  last  term  was  extended  one 
year.  He  gave  bonds  for  the  first  two  regular  terms,  and  in 
December,  1881,  executed  tlie  bond  sued  on  for  the  extended 
term. 

Ho  died  May  27,  1882,  and  R.  G.  Detrich  was   appointed 


Digitized  by 


Google 


Fourth  District — February  Term,  1886.     25 

Pape  V.  The  People. 

his  successor.  He  was  afterward  oi-dered  by  the  county 
board  of  said  county  to  examine  the  accounts  of  AUrogge, 
and  report  the  same.  He  afterward  made  his  report,  report- 
ing each  term  separately,  and  at  the  March  meeting  of  the 
board  the  same  was  approved. 

This  report  shows  that  during  the  first  term  Altrogge  re- 
ceived something  over  $18,000  more  than  he  paid  out.  That 
during  his  second  term  he  again  received  about  $28,000  more 
than  he  distributed,  exclusive  of  the  amoiint  unaccounted  for 
at  the  end  of  his  first  term,  and  that  during  the  extended  term 
up  to  the  time  of  his  death  his  credits  amounted  to  about 
$45,000  more  than  his  receipts — not  taking  into  account  the 
amounts  unaccounted  for  during  the  previous  terms.  These 
several  repoils  showing  a  defalcation,  and  there  being  differ- 
ent sureties  on  the  three  several  bonds  of  Altrogge,  suits  were 
brought  to  the  September  term,  1884,  of  the  Circuit  Court  of 
Randolph  county,  on  each  of  said  bonds. 

At  that  term  all  of  the  cases  were  continued  by  agrcement- 
and  referred  to  R  H.  Mann,  Esq.  The  order  of  reference  is 
informal  but  is  treated  by  all  parties,  and  by  the  court,  as  a 
reference  under  the  provisions  of  the  statute. 

At  tlie  March  term,  1885,  the  referee  made  his  report,  and 
as  we  understand  from  the  record,  reported  the  testimony 
taken  in  all  tlie  cases  as  the  evidence  in  this  case.  He  found 
against  plaintiffs  in  eiTor  and  reported  the  amount  due  to  be 
$1,718.12.  Exceptions  were  filed  to  this  report,  and  also  a 
motion  by  plaintiffs  in  error,  to  re-refer  tlie  case  for  further 
evidence.  Both  the  motion  and  exceptions  were  ovciTuled 
and  judgment  entered  for  the  amount  so  reported,  and  costs. 

It  is  first  insisted  that  the  trial  court  erred  in  refusing  to 
refer  the  case  back  for  further  evidence.  Tlie  power  given 
to  the  court  by  section  1,  chapter  117,  Revised  Statutes,  page 
981,  Hurd's  edition,  1885,  is  a  discretionary  power,  with  the 
exercise  of  which  this  court  will  not  interfere  unless  it  is 
cleai'ly  shown  that  it  has  been  abused,  and  of  this  there  is  no 
proof  in  the  record.  By  the  exceptions  filed  and  the  errors 
assigned,  but  one  other  question  is  raised  for  our  decision,  and 
that  is  whether  or  not  the  evidence  justified  the  finding  of  the 
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reteree  as  to  the  liability  on  the  last  bond.  Tliat  Altrogge 
was  defaulter  to  at  least  the  amount  of  the  judgment  rendered 
is  not  denied,  but  it  is  claimed  that  the  defalcation  occun-ed 
during  the  first  and  second  terms,  or  one  of  them,  and  not  on 
the  last.  A  preliminary  question  is  raised  by  counsel  for  de- 
fendant in  error  that  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  evidence  and  that  no  exception  was 
taken  to  the  judgment  of  the  court  below,  and  that  therefore  it 
must  be  affirmed  without  reference  to  the  merits  of  the  case. 
The  last  objection  does  not  exist  in  fact,  and  the  former  is  not 
well  taken,  for  the  reason  that  the  evidence  being  a  part  of  the 
referee's  report  is  preserved  in  the  record  without  a  bill  of  ex- 
ceJ>tions. 

No  objection  to  any  portion  of  the  evidence  was  made, 
either  before  the  referee  or  the  court  on  exceptions,  and  there- 
fore its  competency  is  not  in  question  here.  In  fact  tlie  three 
.several  reports  of  Detrich  above  refen-ed  to  seem  to  have 
been  admitted  before  the  referee  by  agreement  of  parties. 

It  is  manifest  from  the  several  reports  of  the  referee  that 
he  bases  his  conclusions  upon  these  reports  of  Detrich,  ti-cat- 
ing  the  amount  unaccounted  for  at  the  end  of  each  term  as  be- 
ing on  hand  at  the  beginning  of  the  next. 

Having  consented  that  these  repoi-ts  should  be  admitted  in 
evidence,  or  allowed  them  to  be  offered  without  objection,  in 
the  absence  of  all  proof  to  impeach  their  correctness,  plaintiffs 
in  eiTor  can  not  be  allowed  to  say  that  Altrogge  did  not  re- 
ceive the  several  sums  therein  charged  against  him,  merely 
because  a  part  of  them  may  not  appear  upon  his  books.  The 
defalcation  being  fully  established  and  Altrogge  having  made 
no  official  reports  showing  the  state  of  his  accounts  at  the 
expiration  of  any  term,  in  the  absence  of  all  proof  to  the  con- 
trary the  law  fixes  it  in  the  last  term.  Brandt  on  Suretyship 
and  Guaranty,  Sec.  467,  and  cases  cited. 

The  only  evidence  tending  in  the  slightest  degi-ee  to  fix  the 
default  in  either  of  the  previous  terms,  is  the  testimony  of 
Ditrich  as  to  a  conversation  with  Altrogge  in  June,  1879. 

No  objection  was  made  to  this  evidence,  but,  waiving  all 
question  as  to  its  competency  to  bind  the  sureties  on  the  bond 
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then  in  force,  it  is  clearly  insufficient  by  reason  of  its  uncer- 
tainty to  establish  tlio  fact  of  a  defalcation  at  that  time. 

Most  of  the  818,000  not  paid  out  during  the  lirst  terra  was 
unquestionably  carried  into  the  second  term,  and  thence  into 
the  last,  for  the  reason  that  the  amount  shown  to  have  been 
paid  out  from  the  time  the  last  bond  was  executed  to  the  date 
of  his  death,  largely  exceeds  the  amount  unaccounted  for  at 
the  end  of  the  second  term,  and  what  was  received  after  the 
giving  of  this  bond.  The  presumption  of  the  law  is  therefore 
aided  by  the  proof,  and  the  referee  was  justified  in  concluding 
that  the  whole  amount  unexpendcJ,  as  shown  by  the  reports 
of  Detrich,  was  on  hand  at  the  end  of  the  first  and  second 
terms,  and  that  being  the  case  the  legal  liability  of  the  sureties 
on  the  last  bond  is  fixed.  If,  as  would  seem  from  this  record, 
the  officer  persistently  neglected,  during  his  entire  term  of 
office,  to  make  repoi-ts  to  the  county  board  as  required  by  law, 
and  the  county  board  failed  to  require  him  to  do  so,  plaint- 
iffs in  error  must  be  charged  with  a  knowledge  of  these  facts, 
and  with  the  knowledge  that  the  law,  in  the  absence  of  such 
reports,  would  fix  any  defalcation  on  the  last  term,  unless 
they  should  be  able  to  prove  that  it  had  previously  occurred. 
Had  the  officer  made  his  reports  showing  the  amounts  found 
by  Detrich  to  have  been  unaccounted  for  on  hand  at  the  end 
of  the  first  and  second  terms,  plaintiffs  in  eiTor  would  have 
been  liable  whether  the  money  had  been  actually  on  hand  or 
not.  While  his  neglect  to  make  his  report  was  inexcusable, 
and  the  conduct  of  the  county  board  still  more  so,  in  permitting 
him  to  continue  in  office  without  doing  his  duty  in  that  regard 
the  public  can  not  be  made  to  suffer  by  reason  of  such  neglect. 
Hence  the  presumption  of  the  law  fixing  the  liability  is  right 
and  proper,  and  the  judgmant  in  this  case  must  be  af- 
firmed. 

Affiurmed. 
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Emma  S.  Spangler 

V. 

John  Spangler. 

1.  Chancery— DEMURnKR.— In  a  bill  for  divorce  plaintiff  in  error  filed 
a  plea  denying  that  defendant  in  error  was  at  the  time  of  filing  his  bill,  or 
since,  a  resident  of  J.  county,  in  which  the  bill  was  filed,  but  averring  that 
he  was  at  that  time,  and  still  was  a  resident  of  W.  county,  and  demanding 
the  judgment  of  the  court  whether  plaintiff  in  error  ought  to  make  any  answer 
to  the  bill,  et«.    Held,  that  it  was  error  to  sustain  a  demurrer  to  such  plea. 

2.  Office  of  pt.ra  in  chancery. — ^A  plea  to  a  bill  in  chancery  is  proper 
whenever  the  defendant  wifihes  to  reduce  the  cause,  or  some  part  of  it,  to  a 
single  point,  and  from  thence  to  create  a  bar  to  the  suit. 

Erbor  to  the  Circiiit  Court  of  JeflFerson  county;  the  Hon. 
C.  C.  BoGGS,  Judge,  presiding.     Opinion  filed  April  15,  1886. 

Mr.  C.  H.  Patton,  for  plaintiff  in  error  ;  cited  Davis  v. 
Davis,  30  111.  181;  Peoples  v.  Peoples,  19  111.  269;  Gillilan 
V.  Gray,  14  III.  41t) ;  Parker  v.  Parker,  61  111.  369  ;  Way  v. 
Way,  64  111.  410 ;  Sommers  v.  Sommers,  16  Bradwell,  77. 

Messrs  Pollock  &  Sons,  for  defendant  in  error. 

Wilkin,  J.  At  the  December  term,  1885,  of  the  Circuit 
Court  of  Jefferson  coimtj'^,  defendant  in  error  filed  his  bill  for 
divorce  against  plaintiff  in  eiTor.  The  bill  alleges  that  both 
parties  reside  in  said  Jefferson  county.  To  this  bill  plaintiff 
in  en*or  filed  a  plea  denying  that  defendant  in  error  was  at  the 
time  of  filing  his  bill  or  since,  a  resident  of  Jefferson  county, 
and  averring  that  he  was  at  that  time  and  still  is  a  resident  of 
Washington  county  in  this  State.  The  plea  concludes  by 
demanding  the  judgment  of  the  court*  whether  she  ought  to  bo 
compelled  to  make  any  answer  to  the  bill,  etc.  To  this  plea 
the  defendant  in  eiTor  filed  a  general  demurrer,  which  was 
sustained.  The  plaintiff  in  error  failing  to  answer  further  she 
was  defaulted  and  on  a  hearing  a  decree  was  rendered  in  favor 
of  the  defendant  in  error.     The  only  question  presented  for 
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our  decision  is  as  to  whether  or  not  the  court  en-ed  in  sustain- 
ing the  demurrer  to  the  plea. 

It  was  not  proper  practice  to  dispose  of  a  plea  in  chancery  on 
demurrer.  Story's  Equity  Pleading,  Sec.  697;  Daniell's  Chan- 
cery Pleading  and  Practice,  Vol.  1,  Sec.  4,  p.  718;  Cochran 
et  al.  V.  McDowell,  15  HI.  10;  Dixon  v.  Dixon,  61  111.  324. 
The  demurrer  may,  however,  bo  treated  as  equivalent  to 
setting  the  plea  for  hearing,  and  we  shall  so  consider  it.  By 
Sec.  5,  Chap.  40,  E.  S.,  it  is  expressly  provided  that  divorce 
proceedings  shall  be  had  in  the  county  where  the  complainant 
resides.  The  latter  clause  of  Sec.  2,  Chap.  40,  of  the  stat- 
ute of  1845,  was  the  same.  In  Way  v.  Way,  64  111.  410,  the 
Supreme  Court  say :  "  The  language  is  imperative,  and 
oxcludss  th9  right  to  commence  proceeding  in  any  other 
county  than  the  one  in  which  the  residence  of  the  com- 
plainant is  fixed."  If  tlie  statute  could,  by  possibility,  be  con- 
strued into  a  different  meaning,  this  case  effectually  disposes 
of  all  that  is  said  by  counsel  for  defendant  in  error  as  to  the 
ri^ht  of  a  complainant  to  bring  a  bill  for  divorce  in  any  other 
county  than  that  in  which  he  resides.  The  allegation  in  tlio 
bill  that  the  complainant  resided  in  Jeffereon  county  was  a 
material  and  necessary  one,  and  the  plaintiff  in  error  unques- 
tionably had  the  right  to  put  it  in  issue.  Counsel  for  defend- 
ant in  error  seem  to  maintain  that  this  can  not  be  done  by 
plea,  and  in  the  argument  confound  this  plea  with  a  plea  in 
abatement  to  the  jurisdiction  as  at  common  law,  objecting  to 
the  manner  in  which  it  concludes,  and  citing  authorities  as  to 
the  requisites  of  a  plea  at  law.  It  scarcely  need  bo  suggested 
that  pleas  in  equity  are  not  to  be  determined  by  the  rules  of 
pleading  at  law  and  hence  the  axithorities  cited  both  as  to  the 
office  and  form  of  this  plea  have  no  application  whatever. 
The  plea  in  this  case  is  not  a  plea  to  the  jurisdiction,  but  a 
plea  in  bar.  The  same  defense  set  up  in  the  plea  might  have 
been  interposed  by  answer,  as  was  done  in  Way  v.  Way,  aujyra. 
It  may  with  equal  propriety  be  done  by  plea.  A  plea  to  a 
bill  in  chancery  is  proper  whenever  the  defendant  wishes  to 
reduce  the  cause,  or  some  part  of  it,  to  a  single  point,  and 
from  thence  to  create  a  bar  to  the  suit.     Smith's  Chancery 
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Practice,  Vol.  1,  page  216;  Story's  Equity  Ptefiiding,   Sec. 
652. 

Pleas  in  chancery  are  pure  pleas  and  picas  not  pnre.  I^eM 
not  pure  are  sometimes  called  negative  pleas — Ibid.  Sec.  651. 
It  was  formerly  doubted  whether  a  purely  negative  plea  was 
a  legitimate  mode  of  defense  in  equity  ;  but  that  doubt  has 
been  dissipated,  and  it  is  now  firmly  established  that  such  a 
plea  is  good — Ibid.  668.  In  Sec.  652,  supra^  the  author  says: 
"  Tlie  true  end  of  a  plea  is  to  save  to  the  parties  the  expense 
of  an  examination  of  witnesses  at  large."  It  would,  therefore, 
seem  to  be  eminently  proper  in  this  kind  of  proceeding,  if  the 
complainant  did  not  reside  in  the  county  in  which  the  bill  was 
brought,  such  residence  being  a  "  prerequisite  to  the  existence 
of  the  right  to  file  the  bill,"  as  was  said  in  Way  v.  Way,  suprch 
to  raise  the  question,  ly  plea^  and  thtts  save  the  expense  of  a 
gen  oral  hearing.  Wo  see  no  objection  to  this  plea,  either  in 
form  or  substance,  as  a  plea  in  bar  to  a  bill  in  chancery.  The 
court  below  erred  in  holding  it  bad,  and  the  decree  is  reversed 
and  cause  remanded  for  that  reason. 


Illinois  Glass  Co. 

V. 

Luke  Holman,  use,  etc. 

Garnishment— Exemption. — ^While  a  garnishee  proceeding  accomplishes 
the  same  purpose  as  an  attachment  or  execution,  it  is  in  no  sense  a  levy 
upon  property.  It  is  a  judicial  proceeding  by  which  a  new  judgment  is 
obtained.  The  exemption  contained  in  the  14th  section  of  the  garnishment 
act  is  iu  no  way  affected  or  qualified  by  section  87  of  chapter  121  of  the  R. 
S.,  which  provides  that  **no  personal  property  shall  be  exempt  from  levy  of 
attachment  or  execution  when  the  judgment  is  for  commutation  of  road  or 
street  labor/' 

Appeal  from  the  Circuit  Conrt  of  Madison  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  April 
16,  1886. 
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Messra.  Wise  &  Davis,  for  appellant ;  cited  Ilerraan  on 
Executions,  §  122;    Douthett  v.  Winter,  108  HI.  330. 

Mr.  A.  W.  Hope,  for  appellee. 

Wilkin,  J.  On  March  3,  1883,  the  town  of  Tipper  Alton 
obtained  judgment  against  Luke  Hoiman  for  $4.30  for  a  fail- 
ure to  perform  sti*eet  labor.  On  return  of  execution  no  prop- 
erty, and  affidavit,  appellant  was  summoned  as  garnishee.  It 
answered  that  it  was  indebted  to  Hoiman  but  in  a  less  sum 
than  $50 ;  that  the  indebtedness  was  for  wages,  and  claimed 
the  exemption  for  him.  Judgment  was  rendered  against 
appellant  for  $7.35  and  cost,  and  it  appeals  to  this  court.  Sec- 
tion 37,  a  121,  page  948,  E.  S.  1881  (then  in  force)  provides: 
"No  personal  property  shall  be  exempt  from  levy  of  attach- 
ment or  execution,  when  the  judgment  is  for  commutation  of 
road  or  street  labor." 

To  sustain  the  judgment  of  the  court  below  it  must  be  held 
that  the  town  of  Upper  Alton  could  invoke  this  provision 
of  the  statute  in  the  collection  of  a  penalty  for  a  failure  to 
perform  street  labor  assessed  under  an  ordinance  of  said  town, 
and  also  that  the  provisions  of  that  section  shall  be  extended 
to  proceedings  under  the  Gramisliment  Act. 

Neither  position  is  tenable,  but  we  choose  to  place  the  re- 
versal of  this  case  on  the  ground  that  the  exemption  provided 
for  in  the  14th  section  of  the  Garnishment  Act  is  in  no  way  af- 
fected or  qualified  by  section  37  above  referred  to.  By  the 
last  named  section  nothing  is  exempt  from  "levy  of  attach- 
ment or  execution.^^  While  a  garnishee  proceeding  accom- 
plishes the  same  purpose  as  an  attachment,  or  execution,  it  is 
in  no  sense  a  levy  npon  property.  It  is  a  judicial  proceeding 
by  which  a  new  judgment  is  obtained.  Section  14,  C.  62,  pro- 
vides that  the  wages  of  a  defendant  being  the  head  of  a  family 
and  residing  with  the  same  to  the  amount  of  fifty  dollars  shall 
be  exempt  from  garnishment.  If  the  wages  exceed  fifty  dol- 
lare  "judgment  shall  be  given  only  for  the  balance  above  that 
amount."  It  is  the  duty  of  the  garnishee  to  claim  the  benefit 
of  the  exemption  for  his  employe.     C.  &  A.  Eailroad  Co.  v. 
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Ragfland,  84  Illinois,  375.  Garnishee  proceedings  are  strictly 
statutory.  When  the  garnishee  has  shown  the  indebtedness 
to  be  for  wages^  and  that  the  defendant  is  the  head  of  a  fam- 
ily residing  with  the  same,  that  the  indebtedness  does  not 
exceed  fifty  dollars,  and  claimed  the  exemption  for  the  defend- 
ant, the  law  as  effectnally  protects  him  against  liability  as 
though  he  owed  the  defendant  nothing.  As  was  said  by  tlie 
Supreme  Court  in  Buckingham  et  al.  v.  Fisher,  70  111.  R.  121, 
"There  are  no  qualifications  or  limitations  in  the  statute  and 
we  can  not  add  them." 

In  Mineral  Point  R  R  v.  Barron,  83  111.  R  865,  in  which 
it  is  held  that  this  exemption  is  not  confined  to  residents  of 
this  State  but  applies  to  wages  due  non -residents,  referring  to 
the  statute  entitled  "Exemptions,"  it  is  said  section  13 
exempts  certain  personal  property  owned  by  the  debtor.  By 
section  14  it  is  declared  such  property  shall  continue  so 
exempt  while  the  family  of  such  person,  or  any  of  them,  are 
removing  from  one  place  of  residence  to  another  in  this  State. 
And  then  it  is  said :  "  Here  the  exemptions  seem  to  have 
been  confined  to  a  resident  and  the  conclusion  is  inevitable 
that  if  it  had  been  contemplated  to  so  confine  the  act  in  re- 
gard to  garnishment,  other  and  diflEerent  language  would  have 
been  employed."  So  in  this  case,  the  language  being  plain 
and  the  exemption  of  so  much  wages  unqualified,  and  without 
limitation,  it  is  not  for  us  to  take  from,  or  add  to  its  provisions. 
The  wages  of  a  laborer  have  been  made  the  subject  of  special 
protection  by  the  legislature  in  this  State.  Bj  section  16,  C.  52, 
E.  S.,no  personal  property  is  exempt  from  levy  of  attachment  or 
execution  when  the  debt  or  judgment  is  for  wages.  By  this 
section  wages  to  the  amount  of  850  are  exempt  from  garnish- 
ment. It  would  scarcely  be  contended  that  a  laborer  'who 
had  a  judgment  for  wages  could  garnishee  the  wages  of 
another  laborer  when  the  amount  due  was  less  than  fifty  dol- 
lars and  yet  if  appellee's  construction  of  section  37  of  •the  act 
of  1879,  siipra^  HTid  the  Garnishment  Act,  is  connect,  that  would 
unavoidably  follow.  The  case  of  Fanning  v.  First  Nat  Bank, 
76  111.  R  56.  seems  to  be  relied  upon  by  counsel  for  appellee 
as  supporting  his  theory  of  tliis  case,  but  we  do  not  so  regard 
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it.  That  case  may  be  said  to  give  a  liberal  construction  to  tlie 
exemption  laws  of  this  State  in  favor  of  the  debtor,  which  is 
the  rule  of  construction  in  applying  such  statutes.  Here,  how- 
ever, we  are  asked  to  adopt  the  opposite  nile  and  say  that  a 
statute  which  by  its  terms  exempts  wages  to  the  amount  of 
fifty  dollars  in  all  cases  shall  be  construed  to  apply  only  to  cer- 
tain kinds  of  indebtedness. 
This  we  hold  can  not  be  done. 

Beversed. 


Charles  F,  Foskett 

V. 

John  Wolf, 


AnminsTRATiON — ^Patmbkt  of  cladcb. — It  is  for  the  county  court  to 
Bay  what  per  ceot.  upon  claims  estates  will  pay,  and  on  a  final  settlement  of 
the  estate,  the  executor  will  be  required  to  pay  creditors  pro  rata  regard- 
.  less  of  the  fact  that  a  part  of  them  have  received  their  claims  in  full. 
Whether  or  not  he  can  then  recover  back  the  amounts  paid  them  without 
any  order  oi  court,  qwsre.  Ha  certainly  can  not  bafore  such  final  settle- 
ment. 

Appeal  from  the  Circuit  Court  of  Richland  county ;  the 
Hon.  William  C.  Jonks,  Judgo,  presiding.  Opinion  filed 
April  25,  1886. 

Messrs.  Wilson  &  Hutchinson,  for  appellant. 

Messrs.  Gibson  &  Johnson,  for  appellee;  a?  to  the  right 
to  recover  money  paid  through  a  mutual  mistake  of  facts,  cited 
City  Bk.  V.  Bk.  of  Albany,  1  Hill  (K  Y.),  287;  Wheaton  v. 
Olds,  20  Wendell,  174;  Watson  v.  Woolverton,  41  III.  241 ; 
Alderson  v.  Ennor,  46  HI.  128;  Belden  v.  Perkins,  78  111.  449 ; 
International  Bk.  v.  Bartalott,  11  Brad  well,  620. 

When  an  administrator,  supposing  an  estate  solvent,  pays  a 
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creditor  of  the  estate  more  than  his  distributive  share,  the 
administrator  may,  in  his  individual  eharacteTj  recover  back 
the  excess  in  an  action  for  money  had  and  received :  Walker 
V.  Hull,  17  Mass.  380  ;  Eogere  v.  Weaver,  5  Ham.  536. 

Wilkin,  J.  Appellee  was  appointed  executor  of  the  last 
will  of  E.  J.  Fi-ench,  deceased,  March  10,  1880. 

Prior  to  the  17th  of  August,  1880,  claims  amounting  to 
several  thousand  dollars  had  been  probated  and  allowed  against 
the  estate  by  theCounty  Court  of  Eichland  county,  and  on  an 
order  of  distribution  appellee  paid  thirty  cents  on  the  dollar 
of  such  claims.  Appellant  having  a  claim  at  that  time  so 
allowed,  amounting  to  $560.45,  was  on  that  day  paid  $164.52. 
Afterward  without  any  order  of  the  court,  and  without  any 
report  showing  the  condition  of  the  estate,  appellee  proceeded 
to  pay  the  claims  in  full,  supposing  that  all  debts  existing 
against  the  estate  had  been  presented,  and  that  the  assets  were 
ample  to  pay  all  liabilities  ;  and,  on  the  15th  of  October,  1880^ 
he  paid  appellant  $395.93,  balance  of  his  claim  in  full.  After- 
ward and  within  two  years  from  the  grant  of  letters,  additional 
claim?  were  presented,  and  allowed  against  the  estate,  and 
thereupon  it  proved  to  be  insolvent,  and  as  appellee  now 
claims,  will  pay  but  seventy  cents  on  the  dollar  of  seventh 
class  claims.  He  therefore  brings  this  suit  to  recover  back 
thirty  per  cent,  of  appellant's  claim.  Tliere  has  been  no  settle- 
ment of  the  estate ;  the  seventy  per  cent,  has  not  been  paid  on 
the  subsequently  allowed  claim.  No  order  of  court  has  been 
made  fixing  the  jyro  rata  amount  to  be  paid  to  creditors. 
There  is  no  evidence  in  the  record  to  show  that  the  court  has 
ever  found  the  estate  to  be  insolvent.  The  theory  of  appel- 
lee's case  is  that  thirty  per  cent,  of  the  amount  paid  appellant 
was  paid  him  by  mistake,  and  that  he  therefore  may  recover 
the  same  in  this  action  as  so  much  money  had  and  received  to 
his  use.  If  it  is  conceded  that  the  money  was  paid  imder  a 
mistake  of  fact  within  the  rule  of  law  authorizing  its  recovejy, 
still  this  action  can  not  be  maintained  for  at  least  two  reasons : 
In  the  first  place  appellee  has  so  far  sustained  no  individual 
loss.     He  did  not  pay  appellant  his  money,  but  that  of  the 
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estate  of  Dr.  French;  nor  has  he  since  paid  ont  his  own  money 
to  reimburse  the  estate  for  money  belonging  to  it  paid  out  by 
mistake.  How  can  it  then  be  said,  that  appellant  has  money 
in  his  hands  belonging  to  appellee,  which  in  equity  and  good 
conscience  he  ought  not  to  retain  ? 

In  the  second  place  there  has  been  no  such  action  of  the  Coun- 
ty Couil;  of  Kichland  county  in  the  settlement  of  the  estate  as 
would  be  necessary  in  any  event  to  enable  appellee  to  recover. 
It  is  not  for  the  executor,  nor  was  it  for  the  trial  court  to  say 
what  per  cent  that  estate  will  pay.  Sees.  Ill  and  112,  chap- 
ter 3,  E.  S.,  makes  it  the  duty  of  the  county  court  to  settle 
that  question  and  provides  the  manner  in  which  it  shall  be 
done.  The  whole  amount  of  money  received  by  appellant 
was  due  him,  and  he  was  legally  entitled  to  receive  it  unless 
the  estate  was  insolvent,  and  then  he  would  be  entitled  to  re- 
ceive whatever  amount  the  County  Court  of  Kichland  county 
should  by  its  order  apportion  him.  In  other  words,  when 
appellee  seeks  to  compel  appellant  to  refund  thirty  cents  on 
the  dollar,  on  the  hypothesis  that  the  estate  will  only  pay 
seventy  cents  on  the  dollar,  he  must  support  that  hypothesis 
by  the  order  of  the  county  court  as  provided  in  Sec.  112, 
mjpra;  until  he  does  so  appellant  has  a  right  to  say,  ''You 
were  mistaken  when  you  paid  my  claim  in  full,  and  you  may 
be  mistaken  in  fixing  the  amount  to  be  refunded." 

It  is  said  in  argument  that  the  evidence  shows  that  the  estate^ 
will  pay  less  than  seventy  cents  on  the  dollar  of  seventh  class, 
claims.  If  we  assume  that  the  county  court  will  allow  all  the 
credits  claimed  by  appellee  and  that  he  will  realize  nothing  on 
the  notes  ordered  to  be  compounded,  it  may  be  made  to  so 
appear ;  these  are  questions  not  to  be  assumed  but  to  be 
settled  by  the  county  court  on  the  executor's  reports.  On  a 
final  settlement  of  the  estate  appellee  will  of  course  be  required 
to  pay  creditors  pro  rata  regardless  of  the  fact  that  a  part 
of  them  have  received  their  claims  in  full :  People,  etc.,  v. 
Phelps,  Adm'x,  78  111.  147 ;  and  when  he  has  done  so  the 
question  will  properly  arise  between  him  and  the  creditors 
paid  in  full  as  to  whether  he  can  recover  back  the  amount 
paid  them  without  any  order  of  court,  in  excess  of  then*  pro 
rata  amount 
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In  the  present  condition  of  the  record  it  is  not  neceasary  to 
decide  that  question,  and  we  express  no  opinion  upon  it. 
For  the  reasons  stated,  the  case  is  reversed  and  remanded. 

Beversed  and  remanded. 


Jacob  Beaird  et  al.,  Ex'rs,  etc. 

V. 

John  Wolf,  ExV,  etc. 

Admintstratton  of  kstatks— Payment  of  ci^aiic  by  mistake. — If  the 
executor  by  a  mistake  pays  a  claimant  more  money  than  he  is  entitled  to 
receive,  without  an  order  of  court,  the  mistake  is  one  which  can  in  no  way 
be  allowed  to  affect  the  settlement  of  the  estate.  No  action,  therefore,  to 
recover  the  same,  can  be  properly  brought  in  behalf  of  the  estate. 

Errok  to  the  Circuit  Court  of-  Richland  county ;  the  Hon. 
William  C.  Jones,  Judge,  presiding.  Opinion  tiled  April  15, 
1886. 

Messrs.  Wilson  &  Hutchinson,  for  plaintiffs  in  error. 

Messrs.  Gibson  &  Johnson,  for  defendant  in  eiTor. 

Wilkin,  J.  This  case  is  substantially  the  same  as  that  of 
Cliarles  T.  Foskett  against  John  Wolf,  19  Bi-adwell,  33,  de- 
cided  at  this  term  on  appeal  from  the  Circuit  Court  of  Rich- 
land county. 

In  that  case  the  suit  was  brought  by  Wolf,  in  his  individual 
name ;  in  this  he  files  a  claim  as  executor  of  E.  J.  French, 
deceased.  If  the  executor  by  mistake  paid  John  B.  Gharst 
more  money  than  he  was  entitled  to  receive,  without  an  order 
of  court,  the  mistake  is  one  which  can  in  no  way  be  allowed 
to  affect  the  settlement  of  the  estate.  People,  etc.,  v.  Phelps, 
Adm'x,  78  111.  147. 

The  claim  is  therefore  improperly  filed  on  behalf  of  the  es- 
tate of  Edward  J.  Fi'ench,  deceased. 

It  is  insisted  by  counsel  for  defendant  in   error,  tliat  tlie 
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msrits  of  this  case  can  not  properly  be  considered  for  tlie  rea- 
son that  the  bill  of  exceptions,  wliile  purporting  to  contain  all 
of  the  evidence,  shows  upon  its  face  that  certain  documentary 
evidence  introduced  upon  the  trial  is  omitted,  and  that  there- 
fore we  must,  presume  that  proper  evidence  was  before  the 
court  below  to  sustain  its  judgment,  and  in  support  of  this 
position  Peacock  v.  Cames,  110  III.  99,  is  cited. 

The  bill  of  exceptions  recites  that "  the  plaintiflE  oflfered  in 
evidence  the  inventory,  sale  bill,  and  the  claims  probated 
against  the  estate,  and  the  receipt  of  John  B.  Gharst  for  the 
amount  of  money  paid  him ;"  that  the  court  remarked,  **  these 
may  be  all  considered  in  evidence  if  no  objection  be  made." 
Assuming  that  these  papers  were  received  in  evidence  and 
should  have  been  copied  into  the  bill  of  exceptions,  we  do  not 
undei*stand  the  case  cited  to  go  to  the  extent  of  holding  that 
from  their  omission  we  must  presume  that  other  and  inde- 
pendent proofs  were  introduced,  to  which  no  reference  what- 
ever is  made.  If  this  court  could  see  that  the  omitted  docu- 
ments could  with  the  evidence  contained  in  the  bill  of  excep- 
tions be  held  to  sustain  the  judgment,  then  the  presumption 
would  be  indulged  that  such  documents  contained  the  necessa- 
ry facts  to  make  out  the  case.  But  from  this  omission  we 
will  not  presume  that  reports  by  the  executor  and  orders  of 
the  court,  essential  to  his  right  to  recover  and  not  referred  to 
or  copied  in  the  bill  of  exceptions,  were  introduced  in  evidence. 
For  the  reason  stated  in  the  case  of  Foskett  against  Wolf,  and 
because  the  claim  is  improperly  filed  on  behalf  of  the  estate  of 
E.  J.  French,  this  case  is  also  reversed  and  remanded. 

Bevei'sed  and  remanded 
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Felix  Stinnett 

19      38  V. 

51    317, 
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38 


Samuel  F.  B.  Wilson  et  al. 

'  Mjea  1«    Practice— Re-iitstatemewt  op  cause  after  term  expires.— A 

19       88]      case  may  be  re-instated  for  farther  proceedings  after  the  lapse  of  a  term 
95    *42ft|      upon  notice  to  the  proper  parties;  and  if  the  parties  appear  to  the  canse  after 
19       38;      ^^  ^^^  ^^'^^  re-instated  and  participate  in  the  subsequent  proceedings  with- 
107    'H13|      out  objections,  want  of  notice^  and  the  regularity  of  the  re-instatement  will 
be  treated  as  waived. 

2.  Same— Damages  on  dissoi-utiow  ov  iwjunctiow. — ^If  the  suggestion 
of  damages  are  filed  at  the  time  the  injunction  is  dissolved,  the  hearing  and 
assessment  thereon  may  properly  be  had  at  any  subsequent  term. 

3.  Samf. — These  suggestions  when  so  filed  take  ihe  place  of  a  decla- 
ration on  the  bond,  and  tbould  be  so  framed  as  to  give  the  opposite  party 
notice  of  the  damages  claimed. 

4.  Same— Bill  op  exceptions. — Failure  to  preserve  the  evidence  in  the 
riK^ord  is  fatal  on  appeal. 

5.  Evidence — **  Usual  and  ccbtomart  pee.** — ^In  proving  damages 
upon  dissolution  of  an  injunction,  testimony  that  a  certain  fee  would  be ' '  rea- 
sonable *'  is  not  proper  and  sufficient  upon  which  to  base  a  decree.  It  should 
be,  '*  What  has  the  defendant  paid  or  become  liable  to  pay,  and  is  it  the  usual 
and  customary  fee  paid  for  such  services?  ** 

6.  Damages— Dissolution  op  injunction  against  attohnets.— It  is 
doubtful  if  a  court  should  allow  damages  to  solicitors  for  services  in  secur- 
ing the  dissolution  of  an  injunction  against  themselves. 

Error  to  the  Circuit  Court  of  Wayne  county ;  the  Hon. 
T.  S.  Casey,  Judge,  presiding.     Opinion  filed  April  15,  1886. 

Mr.  J.  Q.  Crews  and  Mr.  H.  Tompkins,  for  plaintiff  in 
en'or. 

Messrs.  Kobinson  &  Johns  and  Messrs.  Creighton  &  Sib. 
LKYs  for  defendants  in  error. 

Wilkin,  J.  This  was  a  proceeding  in  tlie  Circuit  Court  of 
Wayne  county,  to  assess  damages  on  the  dissolution  of  an  in- 
junction. The  bill  does  not  appear  in  the  record  and  its  scope 
and  object  can  only  be  gathered  from  the  decrees  and  orders 
made  in  the  case.  From  these  it  appears  that  on  a  hearing  in 
vacation  before  the  Hon.  T.  S.  Casey  on  motion  to  dissolve 


Digitized  by 


Google 


FouBTH  District — Febeuaby  Term,  1886.    39 

Stinnett  v.  Wilson. 

injunction  on  the  16th  day  of  May,  1882,  "  it  waa  ordered  and 
adjudged  that  the  injunction  be  dissolved  upon  the  said  ad- 
ministrator fih'ng  a  good  and  sufficient  bond  in  the  County 
Court  of  Wayne  county,  Illinois,  as  such  administrator,  in  tlie 
sum  of  $1,200.  And  also  at  the  same  time  and  place  came  J. 
H.  Creighton  and  Whl  H.  Bobinson,  solicitors  as  aforesaid,  and 
filed  suggestions  of  damages  in  said  cause  under  the  provisions 
of  the  injunction  bond,  and  cause  continued  for  hearing  upon 
the  bill  until  the  October  term,  1883."  At  the  October  term? 
1883,  the  bill  was  dismissed  at  complainant's  cost.  At  the  Octo- 
ber term,  1884,  an  order  was  made  redocketing  the  case,  recit- 
ing that  it  was  "by  error  stricken  from  the  docket,  without 
passing  upon  the  suggestion  of  damages  made  by  defendants' 
solicitors."  It  then  appears  that  complainants  by  their  solic- 
itor, J.  G.  Crews,  and  defendants  by  their  solicitors,  appeared 
and  submitted  to  the  court  the  questions  of  damages,  hereto- 
fore suggested,  etc  The  order  proceeds :  "  And  having  heard 
the  evidence  and  argument  of  counsel  and  the  court  being 
fully  advised  in  the  premises,  doth  find  that  Wm.  H.  Robinson 
and  J.  R.  Creighton  have  appeared  as  counsel  for  the  defend- 
ants *  *  *  and  it  further  appeai'ing  to  the  court  from 
the  evidence  that  fifty  dollars  is  a  reasonable  solicitor's  fee  on 
the  part  of  defendants,  it  is  therefore  ordered  that  the  de- 
fendants be  allowed  the  sum  of  fifty  dollars  as  their  damages 
for  the  wrongful  suing  out  of  said  injunction." 

It  is  insisted  that  the  court  had  no  power  to  re-instate  the 
case  at  the  October  term,  1884,  and  no  jurisdiction  to  hear  and 
determine  the  question  of  damages  at  that  time.  It  has  been 
frequently  decided  by  the  Snpreme  Court  of  this  State,  that 
a  case  may  be  re-instated  for  further  proceedings  after  the 
lapse  of  a  term,  upon  notice  tu  the  proper  parties,  and  that  if 
the  parties  appear  to  the  cause  after  it  has  been  re-instated 
and  participate  in  the  subsequent  proceedings  without  objec- 
tiop,  want  of  notice  and  the  regularity  of  the  re-instatement 
will  be  treated  as  waived.  Tibbs  et  al.  v.  Allen,  29  HI.  535 ; 
Welch  V.  Louis  et  al.,  31  IlL  446 ;  HeiTington  et  al.  v.  McCiil- 
lum,  73  ID.  476. 

Having  appeared  in  the  case  without  objection  at  the  Octo- 
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ber  term,  1884:,  complainant  can  not  be  heard  to  say  tbat  the 
case  was  not  properly  in  court  at  that  time.  If  the  suggestion 
of  damages  was  filed  at  the  time  the  injunction  was  dissolved 
the  hearing  and  assessment  thereon  might  properly  be  had  at 
any  subsequent  term.  McWilliams  et  al.  v.  Morgan,  70  111. 
551. 

If,  therefore,  the  suggestions  in  this  case  had  been  regularly 
filed  upon  the  final  dissolution  of  the  injunction  and  tlie  case 
stricken  from  the  docket,  the  court  might,  upon  proper  notice, 
or  if  waived,  without  notice,  re-instate  it  for  the  disposition  of 
that  bi-anch  of  the  case.  The  record  fails  to  show  that  sug- 
gestions of  damages  were  filed  upon  the  dissolution  of  the 
injunction,  as  required  by  the  statute.  The  order  made  in 
vacation  at  chambers  shows  that  suggestions  were  then  filed, 
but  what  damages  were  claimed  even  then  does  not  appear, 
and  there  is  nothing  in  the  record  to  show  tliat  any  were  filed 
in  the  circuit  court  upon  which  tlie  hearing  in  this  case  was 
had.  The  order  in  vacation  was  but  a  conditional  one  and  did 
not  absolutely  dissolve  the  injunction;  that  was  only  done  by 
the  order  at  the  October  term,  1883,  dismissing  the  bill.  The 
suggestions  of  damages  should  then  have  been  filed  in  court 
Sec.  12,  chapter  69,  R  S. 

These  suggestions  when  so  filed  take  tlie  place  of  a  declara- 
tion on  the  bond  and  should  be  so  framed  as  to  give  the 
opposite  party  notice  of  the  damages  claimed.  Winkler  v. 
Winkler,  40  111.  185;  Hamilton  v.  Stewart  et  al.,  69  HI.  334. 
But  treating  this  objection  as  waived,  no  eri'or  being  assigned 
upon  it,  wc  think  the  failure  to  preserve  the  evidence  in  the 
record  is  fatal  to  the  decree.  Forth  et  al.  v.  Xenia,  54  111. 
210;  Alhi-ight  et  al.  v.  Smith  et  al.,  68  111.  181;  Spring  et  al. 
v.  Collector  of  Olncy,  78  111.  101. 

While  it  is  doubtless  true  as  claimed  by  counsel  for  defend- 
ants in  error  that  the  evidence  in  a  chancery  cause  may  be 
preserved  by  recitals  in  the  decree,  it  is  not  done  in  this  case. 
The  only  recitals  in  this  decree  referring  to  the  evidence  are  as 
follows :  "  And  having  heard  the  evidence  and  the  argument 
of  counsel  and  being  fully  advised  in  the  premises,  doth 
find   that  W.  H.  Eobinson  and  J.  R  Creighton  appeared  as 
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counsel  for  defendants  in  the  dissolution  of  the  injunction  as 
aforesaid  and  it  further  appearing  to  the  coui*t  from  the 
evidence  that  fifty  dollars  is  a  reasonable  solicitor's  fee  on  the 
part  of  defendant,  it  is  therefore  ordered,"  etc  There  is 
nothing  in  those  recitals  to  show  what  facts  were  proved  and 
in  both  of  the  above  cases  last  cited  it  was  held  that  such 
statements  in  a  decree  were  not  sufficient.  But  if  held  suffi- 
cient as  to  the  facts  found  by  the  decree  they  do  not  sustain 
the  order  allowing  the  fifty  dollars  damages.  But  two  facts 
are  so  found:  fii-st,  that  certain  attorneys  appeared  for  defend- 
ants and  second  that  fifty  dollars  is  a  reasonable  solicitor's  fee 
on  the  part  of  defendants. 

In  Jevne  &  Almini  v.  Osgood  et  a\,  57  III.  347,  it  is  said: 
"The  attorneys  in  this  case  only  gave  it  as  their  opinion  that 
the  fee  they  named  would  bo  reasonable.  Such  proof  is  not 
proper  and  sufficient  upon  which  to  base  the  decree.  It  should 
be,  what  has  the  defendant  paid  or  become  liable  to  pay  and  is 
it  the  usual  and  customary  fee  paid  for  such  services?"  It 
appears  from  the  record  that  the  solicitors  who  appeared  for 
defendants  were  themselves  also  defendants  to  the  injunction 
proceeding  and  on  the  authority  of  Jevne  &  Almini  v.  Osgood 
et  al.,  supra,  the  recitals  in  the  decree  would  not  authorize  the 
allowances  of  a  solicitor's  fee  for  their  services  in  obtaining 
a  dissolution  of  the  writ  It  may  be  that  if  they  were  but 
nominal  parties,  as  stated  in  the  argument,  and  were  acting 
not  for  themselves  but  for  the  other  defendants  imder  employ- 
ment by  them,  that  such  other  defendants  could  recover  for 
then*  fees,  but  no  such  case  is  made  either  by  the  record  or 
recitals  in  the  decree.  The  decree  must  be  reversed  and 
cause  remanded. 

Heversed  and  remanded. 
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Champion  Iron  Fence  Company 

V. 

B.  H.  Wernsing. 

Attorney  aito  cuent— Continuation  of  RELATiON.—Where  an  attor^ 
ney  deposits  a  county  order  for  his 'client,  as  Recurity  to  sureties  for  signing 
a  bond  in  an  attachment  suit  against  his  client,  the  attorney  may,  in  the 
absence  of  proof  that  he  has  been  discharged,  rightfully  demand  its  return 
and  receive  it  back  upon  the  fulfillment  of  the  conditions  upon  which  it  was 
deposited. 

Appeal  from  the  Circuit  Conrt  of  Effingham  county  ;  the 
Hon.  William  C.  Jones,  Judge,  presiding:.  Opinion  filed 
April  15,  1886. 

Mr.  J.  N.  QwjNy  for  appellant 

Messrs.  Wood  Bkos.,  for  appellee. 

Wilkin,  J.  It  appeara  from  the  evidence  in  this  case  that 
appellant  had  contracted  to  build  an  iron  fence  around  the 
court  house  in  the  city  of  Effingham.  Before  the  fence  was 
put  up  it  was  attached  by  Flack  &  Bradley.  B.  F.  Kagray 
was  employed  by  an  agent  of  appellant  to  defend  that  suit, 
and  in  pursuance  of  his  employment  he  procured  appellee, 
with  others,  to  sign  a  bond  in  order  to  release  the  attached 
property.  To  indemnify  the  sureties  he  placed  in  the  hands 
of  appellee  a  county  order  belonging  to  appellant,  for  $200, 
taking  a  receipt  therefor,  in  which  it  was  stated  that  the  order 
was  to  be  held  as  security  for  B.  II.  Wernsing  and  others,  as 
such  sureties,  and  to  be  delivered  back  to  appellant,  when  said 
attachment  suit  was  finally  disposed  of  in  its  favor. 

Flack  &  Bradley  afterward  dismissed  their  suit  in  tlie 
Circuit  Court  of  Effingham  county,  and  on  presentation  of  a 
certificate  of  the  clerk  of  that  court  to  that  fact,  appellee 
delivered  the  order  to  Kagay  and  cashed  it.  Subsequently  a 
difficulty  arose  between  Kagay  and  his  client  (appellant)  as  to 
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the  amount  of  his  fees,  and  thereupon  this  suit  was  brought 
to  recover  the  vahio  of  the  order,  appellant  claiming  that 
£agaj  had  no  authority  to  receive  it,  and  tliat  his  act  in  so 
doing  is  in  no  way  binding  on  it. 

We  think  the  judgment  of  the  circuit  court  is  right,  and 
may  be  sustained  on  either  one  of  two  legal  propositions,  fully 
supported  by  the  proofs  in  the  case.  Firet,  the  relation  of 
attorney  and  client  had  not  terminated  between  Kagay  and 
appellant,  at  the  time  the  order  was  returned  to  Kagay.  The 
disposal  of  the  attachment  suit  did  not  necessarily  have  that 
cflFect  The  employment  gave  the  attorney  full  authority  to 
do  whatever  was  necessary  and  proper  in  and  about  the  con-' 
duct  and  management  of  the  attachment  suit.  Within  the 
Ecope  of  tliat  authority  he  deposited  this  county  order.  It  is 
not  pretended  that  he  exceeded  his  power  as  an  attorney  in  so 
doing.  Having  placed  it  in  the  hands  of  appellee,  he  might 
certainly,  in  the  absence  of  proof  that  he  had  been  discharged, 
rightfully  demand  its  return,  and  receive  it  back  upon  the  ful- 
filment of  the  conditions  upon  which  it  was  deposited.  It  is 
said  by  counsel  for  appellant,  that  the  order  was  returned  after 
appellee  knew  the  "  fact  that  the  relation  of  attorney  and 
client  had  ceased  to  exist"  We  find  no  such  evidence  in  the 
record.  Seing  the  agent  or  attorney  of  appellant  to  deposit 
the  order,  he  was  its  agent  or  attorney  to  receive  it  back. 

Secondly.  The  evidence  shows  a  ratification  of  the  act  of 
£agay  in  receiving  the  order.  It  is  unnecessai'y  to  enter  into 
a  di£cns8ion  of  the  evidence  to  prove  this  theory  of  the  case. 
Especially  if  the  itemized  account  of  Kagay  against  appellant 
with  a  credit  of  this  order,  or  the  money  received  by  him 
upon  it,  copied  at  length  in  the  argument  of  counsel  for  appel- 
lant, is  considered  in  connection  with  the  evidence,  there  can 
be  no  doubt  that  appellant,  with  a  full  knowledge  of  the  facts, 
recognized  the  act  of  Kagay  in  receiving  the  order  as  binding 
upon  it. 

The  judgment  of  the  circuit  court  was  right,  and  is  affirmed. 

Judgment  aflii*med. 
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19  44|  City  of  East  St.  Louis 

19      44  V. 

East  St.  Louis  Gaslight  &  Coke  Co* 

Voidable  oontbact  with  city— Disappihmakcb.— The  contract  of  the 
gOB  company  with  the  city  to  light  the  streets,  etc.,  for  thirty  years  being 
voidable  (98  III.  415),  and  such  contract  having  been  disaffirmed  l^  the  city, 
the  gas  company  can  not  recover  for  the  gas  furnished  and  services  rendered 
after  such  disaffirmance. 

Error  to  the  Oircuit  Court  of  St.  Clair  county;  the  Hon. 
Wm.  H.  Snydbe,  Judge,  presiding.     Opinion  iiled  June  12, 

1886. 

This  action  is  brought  to  recover  money  claimed  to  be  due 
under  a  contract  to  light  the  streets  and  supply  the  city  with 
gas.  The  declaration,  in  a  special  count,  alleges  that  said  city, 
by  an  ordinance  which  took  eflFect  October  3, 1874,  had  author- 
ized a  contract  to  be  made  and  entered  into  witli  the  East  St. 
Louis  Gas  Light  and  Coke  Company  to  fJrovide  for  lighting 
the  streets  with  gas ;  that  a  conti*act  of  that  date  was  made ; 
that  by  the  terms  of  the  contract  defendant  in  error  was  bound 
to  extend  its  street  main  pipes  within  the  present  and  future 
limitB  of  the  city,  whenever  and  wherever  said  city  should 
order  lamps  to  be  erected  on  connecting  lines ;  to  erect  lamp- 
posts and  lamps  with  necessary  service  pipe  wherever  ordered 
by  said  city,  and  label  the  lamps  at  street  comers  with  names 
of  intersecting  streets  ;  to  furnish  gas  for  all  public  lamps  to 
be  kept  burning  from  one  hour  after  sunset  to  one  hour  before 
sunrise;  to  light,  extinguish,  clean  and  keep  in  repair  said 
lamps.  And  said  city  on  its  part  contracted  and  agi-eed  to  re- 
quire said  company  to  furnish  from  and  after  the  execution  of 
the  contract,  and  as  soon  as  lamps  could  be  erected,  not  less 
than  two  hundred  lamps  along  the  present  street  mains  of  the 
company ;  that  said  city  would  pay,  in  monthly  installments 
on  bills  to  be  rendered  by  the  company,  the  sum  of  $32.20  per 
lamp  per  year,  the  lamp-posts,  lamps  and  service  pipe  to  be 
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and  remain  the  property  of  tlie  company;  and  finally,  the 
contract  to  continue  for  thirty  years  from  the  first  day  of 
October,  1874;  that  said  contract  was  ratified  by  the  city 
council  on  the  13th  day  of  October,  1874,  and  ordered  to  be 
spread  upon  the  minutes  of  the  council ;  that  after  the  making 
of  said  contract  the  city  council,  on  the  10th  of  November, 
1875,  passed  an  ordinance  ordering  additional  lamps  to  be 
erected  under  tlie  direction  of  the  chairman  of  the  committee 
on  ways  and  means,  and  on  the  17th  of  December,  1875,  an- 
other to  the  same  effect ;  that  plaintiff  had  complied  with  said 
contract,  the  provisions  of  said  ordinance,  and  the  directions 
of  the  chairman  of  said  committee,  and  had  erected  lamp-posts 
and  lamps  to  a  large  number,  to  wit,  to  the  number  of  308 
lamps,  and  that  there  became  due  under  said  contract  for  the 
months  of  September,  October  and  November,  1878,  the  sum 
of  $2,658.83,  for  which  the  company  had  rendered  monthly 
bills. 

Common  counts  and  general  breach. 

The  defendant  city  filed  several  pleas,  the  6th  being  in  sub- 
stance as  follows :  That  before  said  indebtedness  or  any  part 
thereof  accrued,  to  wit,  on  the  15th  day  of  May,  1877,  said 
city  was,  and  from  thence  hitherto  had  been,  indebted  to  an 
amount  in  excess  of  five  per  cent,  of  the  assessed  value  of  the 
taxable  property  within  the  city,  as  equalized  and  assessed  by 
the  State  Board  of  Equalization  for  the  years  1876, 1877  and 
1878;  that  on  said  15th  day  of  May,  1877,  said  city  notified 
the  plaintiff  in  writing  that  it  in  no  manner  recoguized  any 
liability  to  the  plaintiff  arising  out  of  said  contract,  and  that  it 
would  not  recognize  or  pay  any  claim  or  bill  aforesaid  what- 
ever, for  lighting  any  of  the  streets  of  said  city  with  gas  after 
the  date  aforesaid,  unless  such  claim  or  bill  should  be  con- 
tracted in  pursuance  of  some  agreement  on  the  part  of  said 
city,  to  be  thereafter  made ;  therefore,  that  since  the  date  afore- 
said no  agreement  whatever  had  been  made  or  entered  into  on 
the  part  of  said  city  to  light  the  streets  of  the  city  with  gas, 
nor  to  pay  for  the  same.  Plaintiff  demurred  to  the  2d,  3d, 
4th,  5th  and  6th  special  pleas,  and  the  demurrer  was  sustained 
by  the  court,  and  the  defendant  electing  to  stand  by  the  pleas, 
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judgment  was  entered  thereon  for  the  plaintiflf.  Tlie  case  was 
then  tried  by  the  coui't,  by  consent  of  parties,  upon  the  general 
issue.  Finding  for  plaintiflf  and  judgment  for  two  thousand 
six  hundred  and  fifty-eight  dollars  and  oiglity-threo  cents. 
A  motion  for  a  new  trial  by  the  defendant  was  overruled 
and  tha  record  is  brought  here  by  writ  of  error. 

Mr.  B.  H.  Canby,  for  plaintiflf  in  error ;  as  to  the  power  qf 
a  municipal  corporation  by  contract  or  other  act  to  abrogate  or 
abridge  its  own  legislative   or   discretionary  powei-s,  cited 
Oooley  on  Const.  Lim.  206 ;  1  Dillon  on  Municipal  Corpora 
tions,  §  97 ;  K".  T.  v.  Mayor,  etc.,  3  Duer,  131 ;  Gale  v.  Kalama 
zoo,  23  Mich.  344;  Presbyterian  Church  v.  Mayor,  6  Cow 
538 ;  Davis  v.  Mayor,  14  N.  Y.  506  ;  Mihau  v.  Sharp,  17  Barb. 
435 ;  East  Hartfoi-d  v.  Hartfoi-d  Bridge  Co.,  10  How.  535 
State  V.  Cincinnati  Q.  L.  Co.,   18  Ohio,  262;   Reynolds  v, 
Shreveport,  13  La.  Ann.  426 ;  Davis  v.  School  Directors,  92 
111.  293;  Stevenson  v.  School  Directors,  87  111.  255. 

Mr.  Wm.  C.  Kukffnkr,  for  defendant  in  error ;  cited  City 
of  East  St.  Louis  v.  St.  Louis  G.  &  C.  Co.,  98  111.  425;  Cin- 
cinnati V.  Cameron,  33  Ohio  St.  336  ;  T.  H.  v.  Lake,  43  Ind. 
480 ;  Davenport  Gas  Co.  v.  Davenport,  13  la.  232 ;  State  v. 
Health,  20  La.  An.  1721 ;  Hewitt  v.  Town  of  Alton,  7  N.  H. 
257;  West  Saving  So.  v.  Phila.,  31  Pa.  St  175;  Grant  v. 
Davenport,  36  la.  396. 

PiLLSBUBT,  P.  J.  The  alleged  contract  set  out  in  the 
declaration  requiring  the  city  to  receive  and  pay  for  gas  for 
lighting  the  streets  at  a  stated  price  for  the  period  of  thirty 
years,  was  before  the  Supreme  Court  in  a  suit  between  these 
same  parties  (98  111.  415),  brought  to  recover  for  gas  furnished 
by  defendant  in  error  to  the  city  and  received  and  used  by  it 
without  objection  ;  and  while  tlie  principal  opinion  does  not  in 
terms  hold  the  contract  void  as  being  beyond  the  powers 
conferred  upon  the  city  in  this  respect,  and  making  the  city 
liable  upon  the  gi'ound  of  estoppel  for  the  gas  received  and 
used,  there  is  a  clear  intimation  that  the  contract  is  valid  only 
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BO  far  as  it  has  bcea  exec^itcd,  and  that  the  citj  can  at  any 
time  refuse  further  to  take  gas  under  it  or  be  bound  by  its 
terms  by  notice  to  that  effect  to  the  Gas  and  Coke  Company. 

The  sepai-ate  concurring  opinion  of  Mr.  Justice  Walker 
discusses  the  question  of  the  validity  of  the  contract,  and  its 
reasoning  seems  to  be  conclusive  that  as  an  executory  con- 
tract it  is  null  and  void.  Tlie  sixth  plea  admitted  by  the  de- 
murrer  to  be  true,  avers  that  before  any  of  the  gas  was  fur- 
nished for  which  this  suit  is  brought,  the  city  notified  the 
plaintiff  in  error  in  wi'iting,  that  it  in  no  manner  recognized 
any  liability  arising  out  of  said  conti-act,  and  that  it  would  not 
recognize  or  pay  any  claim  or  bill  whatever  for  lighting  any 
of  the  streets  of  said  city  after  that  date,  unless  some  other 
agreement  was  made  therefor,  which  was  never  entered  into 
for  the  furnishing  of  gas  thereafter.  The  questions  of  tJie 
validity  of  the  contract,  and  the  right  of  the  city  at  any  time 
to  refuse  longer  to  be  bound  by  its  terms,  is  thus  distinctly 
raised  by  the  said  plea,  and  it  being  substantially  conceded  in 
the  opinion  of  the  court  in  the  cited  case,  that  the  city  could 
at  "  any  time  avoid  the  contract,"  and  the  sej-arate  opinion  of 
Mr.  Justice  Walker  being  such  an  able  exposition  of  the  law 
regarding  the  power  of  the  city  to  enter  into  such  contract 
and  for  reasons  that  seem  to  be  unanswerable  and  so  much  bet. 
ter  expressed  than  it  is  possible  for  us  to  do,  concluding  that 
the  contract  was  void,  we  have  no  hesitation  in  saying  that 
the  sixth  plea  presented  a  good  defense  to  this  action  and  the 
city  was  not  liable  under  the  contract  for  gas  after  avoidance 
of  the  contract  by  notice  as  therein  stated. 

The  conti'act>  then,  being  voidable,  and  disaflSrmed  by  the 
city,  no  liability  is  shown  and  the  judgment  will  be  reversed. 

Judgment  reversed. 
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M.  Millard 

V. 

Board  op  Education  op,  etc. 

1.  Leastno  op  school  room  bt  board.— The  leasing  of  a  school  room 
by  the  board  of  education  for  tempci-ary  use  for  school  purposes,  "where 
there  is  no  permanent  Rchool  building  in  the  district,  or  where  the  school 
buildings  are  insufficient  to  accommodate  all  the  children  entitled  to  attend, 
is  not  within  the  express  prohibition  of  the  proviso  to  section  80  of  the  stat- 
ute relating  to  schools,  and  this  c^urt  is  not  disposed  to  extend  it  by  con- 
struction so  as  to  include  it. 

2.  Renting  part  op  church  por  school. — The  paying  of  rent  to  a 
church  organization  for  the  use  of  a  room  for  school  purposes,  is  not  such 
an  appropriation  or  aid  to  the  church  as  comes  within  the  prohibition  of  our 
constitution. 

3.  Religious  exercises  before  school.— The  facts  alleged  in  the  bill 
relative  to  the  emplojToient  by  the  board,  of  teachers  affiliated  with  the 
Catholic  church,  and  the  fact  that  teachers  and  pupils  for  one  hour  before 
s-hool  time  were  required  to  attend  mass,  is  not  passed  upon  by  the  court, 
inasmuch  as  it  appears  the  children  acted  voluntarily  in  taking  part  in  such 
exercises,  and  complainant  has  not  shown  wherein,  as  a  taxpayer,  he  has  or 
can  be  injured  by  such  acts,  and  does  not  ask  relief  from  such  alleged  acts. 

Error  to  the  Circuit  Court  of  St.  Clair  county  ;  the  Hon. 
Amos  Wai'I's,  Judge,  presiding.     Opinion  filed  June  12,  1886. 

The  plaintiff  in  error  filed  his  bill  in  equity  in  the  Circuit 
Court  of  St.  Clair  county,  in  substance  as  follows :  "  The 
complainant  respectfully  shows  that  he  is  a  resident  and  tax- 
payer of  school  district  number  one,  town  two,  north,  range 
ten  west,  St.  Clair  county.  111. ;  that  the  school  affairs  of  said 
district  are  under  tlie  control  of  the  board  of  education,  as 
provided  by  statute,  instead  of  school  directors ;  that  this  bill 
is  filed  by  complainant  in  his  own  behalf  and  also  in  behalf  of 
a  large  number  of  other  taxpayers  and  residents  of  said  dis- 
trict, who  concur  in  the  prosecution  of  the  present  suit ;  that 
for  the  last  ten  years  or  more  the  public  school  authorities  of 
said  district  have  maintained  and  conducted  one  of  the  schools 
of  said  district  in  the  basement  of  the  building  known  as  St. 
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Patrick's  churcli,  'which  has  always  been  and  still  is  under  the 
control  of  Roman  Catholics,  and  devoted  to  the  religions 
worship  of  that  faith ;  that  snch  religion  is  sectarian ;  that 
dnring  the  last  school  year  said  board  of  education  appointed 
as  teachers  for  snch  school  persons  only  who  were  membei-s 
of  said  church  and  believers  in  its  faith;  that  said  board  paid 
to  said  chnrch  as  rent  for  the  use  of  its  said  basement  as  a 
school  room  for  the  school  term  of  ten  months  the  sum  of  six 
hundred  dollars;  that  the  children  of  Catholic  parents  and 
said  teachera  were  required  to  assemble  at  said  church  on  all 
school  days  by  the  hour  of  eight  o'clock,  a.  m.,  and  have 
mass  said  to  them  by  the  ofSciating  priest  of  said  congi'cga- 
tion  until  half  past  eight  o'clock;  that  said  teachers  and 
pupils  were  then  required  to  repair  to  the  school  rooms  in  the 
basement  of  the  saifl  church  and  engage  in  further  religious 
instruction  by  teaching  and  learning  catcohiem  until  nine 
o'clock  A.  M. ;  that  the  common  school  exercises  were  then 
commenced  and  continued  until  twelve  o'clock,  when  the 
Angelus  prayer  was  said  by  pupils  and  teachers,  this  teimi- 
nating  the  morning  session  of  said  school ;  that  the  mass  said 
by  the  priest,  the  catcchiEm  taught  the  children  and  the  An- 
gelus prayer  said  by  the  teachers  and  pupils  aforesaid  were  all 
religious  and  sectarian  exercises  peculiar  to  the  faith  of  said 
church;  that  the  basement  of  the  said  church  was  never 
established  or  located  as  a  school  site  by  a  vote  of  the  peo- 
ple of  the  said  district  on  a  petition  of  the  majority  of  the 
voters  thereof  as  required  by  statute;  that  by  the  term  of 
the  lease  under  which  the  said  basement  was  procured  for 
school  purposes  as  aforesaid,  no  religious  or  sectarian  exer- 
cises of  any  denomination  other  than  said  church  are  or  can 
be  allowed;  that  said  board  of  education  threatens  to,  and  will 
appoint  only  members  of  said  church  as  teachers  for  such 
school  for  the  ensuing  year,  and  will  pay  said  church  for  the 
use  of  its  said  basement  the  same  rent  as  heretofore,  and  wilL 
conduct  and  maintain  such  school  in  said  church  basement  at 
public  expense  with  all  the  religious  and  sectarian  exercises 
above  set  forth,  in  the  same  manner  as  during  the  last  school 
year,  and  will  persist  in  maintaining  and  supporting  a  public 
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Bcliool  in  Buch  basement,  in  the  manner  above  set  forth,  as  a 
regular  and  permanent  school  of  said  district,  unless  restrained 
by  this  lionornble  court;  that  on  the  first  day  of  February, 
1885,  a  school  site  other  than  that  mentioned  in  the  bill  wai^ 
located  in  pursuance  of  a  petition  of  a  large  majority  of  the 
voters  of  the  district,  and  on  the  tenth  day  of  March,  1885, 
said  board  of  education  submitted  a  proposal  to  ii^sue  $30,000 
of  the  bonds  of  the  eaid  district  to  the  voters  thereof  with 
which  to  pay  for  said  site  and  build  a  school  house  thereon, 
which  was  voted  down  by  a  majority  of  eighteen,  which  latter 
proposal  was  opposed  by  the  pastor  in  charge  of  the  congre- 
gation aforesaid  and  a  gi*eat  number  of  tlie  members  thei-eof ; 
that  no  other  attempt  has  since  been  made  by  said  board,  nor 
was  for  years  prior  thereto,  to  build  a  school  house  for  Eaid 
district  or  purchase  a  school  site." 

The  defendant  demuiTcd  to  the  bill,  and  the  demuner 
being  sustained,  the  complainant  abided  by  his  bill  and  it  wa« 
dismissed  for  want  of  equity  and  he  sued  out  this  writ  of 
error  and  asks  that  the  decree  may  be  reversed. 

"Mr,  M.  MiLLABD,  for  plaintiff  in  error;  that  a  resident  tax- 
payer can  bring  a  bill  to  prevent  an  illegal  expenditure  of 
public  funds,  cited  Chase  v.  Stephenson,  71  III.  383 ;  City  of 
Springfield  v.  Edwards,  S^  111.  626 ;  Chestnutwood  v.  Hood, 
68  HI.  132  ;  Wright  v.  Bishop,  88  HI.  302. 

As  to  the  power  of  the  board  of  education  to  looate  a  site : 
School  Directors  v.  Miller,  54  111.  338 ;  School  Directora  v. 
Fogleman,  76  HI.  189  ;  Thatcher  v.  People,  93  111.  240. 

Mr.  Charles  W,  Thomas,  for  defendant  in  en-or. 

PiLLSBUET,  P  J.  The  propositions  relied  upon  by  plaintiff 
in  error  for  a  reversal  of  the  decree  of  the  court  below  are : 

Ist.  Because  the  board  has  no  power  to  rent  a  building  of 
any  character,  from  year  to  year,  for  school  purposes. 

2d.  Because  it  is  not  authorized  to  establish  and  maintain 
a  school  at  a  place  or  site  not  fixed  by  a  vote  or  petition  of  the 
people  of  the  district 
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3d.  Becaiise  it  has  no  right  to  subordinate  a  common 
school  to  the  interest  of  any  particular  denomination,  or 
assist  a  church  in  the  maintenance  of  its  organization  or  the 
propagation  of  its  faith,  or  allow  any  religious  body  a  benefit 
or  privilege  which  is  not  common  to  all  Christian  scots. 

In  this  latter  respect  the  bill  is  based  upon  those  constitn. 
tional  guai*anties  which  were  intended  to  secure  i*eligiou8 
equality,  and  to  prevent  all  connections  between  church  and 
State,  or,  as  it  is  sometimes  expressed,  between  the  civil  and 
religious  institutions  of  the  country ;  the  idea  being  that 
neither  national,  state  or  local  government  authority  is  to  be 
exerted  in  such  a  way  as  will  benefit  one  denomination  or  in. 
jnre  another." 

The  first  two  may  well  be  considered  together.  The  gen- 
eral assembly  is  required  by  the  constitution  to  ^'  provide  a 
thorough  and  efiicient  system  of  free  schools,  Avhereby  all 
childi-en  of  this  State  may  receive  a  good  common  school  ed- 
ucation." 
mou  school  educaticm." 

Obedient  to  the  will  of  the  people  thus  expressed,  the  leg- 
islature enacted  the  present  school  l&w,  creating  certain  offi- 
cial agencies  to  carry  into  effect  the  great  object  of  the  con- 
stitution and  the  statute — tlie  education  of  all  the  chil- 
dren of  the  State.  Section  forty-eight  of  the  School  Act 
provides  that  directors  shall  establish  and  keep  in  opera- 
tion, for  at  least  one  hundred  and  ten  days  of  actual  teaching 
in  each  year,  without  reduction  by  reason  of  closing  schools 
npon  legal  holidays,  or  for  any  other  cause,  and  longer  if  prac- 
ticable, a  sufficient  number  of  free  schools  for  the  accommo- 
dation of  all  children  in  the  district  over  the  age  of  six  and 
under  twenty-one  years,  and  shall  secure  to  all  such  children 
the  right  and  opportunity  to  an  equal  education  in  such  free 
schools.  Boards  of  education  in  districts  containing  not  less 
than  two  thousand  inhabitants  ai*e,  by  Sec.  80  of  the  same 
act,  invested  with  the  power,  and  it  is  made  their  duty,  in  ad- 
dition to,  or  inclusive  of  the  powers  and  duties  of  school  di- 
rectors, to  establiiih  and  maintain  free  schools  not  less  than  six 
nor  more  than  ten  month*  in  each  year  *  *  *  to  buy 
or  lease  sites  for  school  houses,  with  the  necessary  grounds : 
*    *    *    to  levy  a  tax  animally  upon  the  taxable  propio-ty  oi 
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the  district,  in  the  manner  provided  by  Sec.  44  of  the  act,  for 
the  purpose  of  supporting  and  maintaining  free  schools  in 
accordance  with  the  powers  conferred  by  the  act.  By  a  pro- 
viso contained  in  said  Sec.  80  it  is  made  unlawful  for  the  board 
of  education  to  purchase  or  locate  a  school  house  site  ;  to  pur- 
chase, build  or  move  a  school  house,  or  levy  a  tax  to  extend 
schools  beyond  the  period  of  ten  months  in  the  year,  except 
upon  petition  of  a  majority  of  the  voters  of  the  district. 
Here  the  general  power  is  granted  and  the  duty  imposed  upon 
the  board  to  establish  and  support  sufficient  schools,  for  at 
least  six  months  in  the  year,  to  accommodate  all  the  children 
in  the  district  of  school  age,  and  it  must  be  held  that  tlie 
board  can  exercise  all  those  incidental  powers  necessary  to 
carry  into  effect  such  granted  power,  and  to  fulfill  the  primary 
object  of  the  statute  in  creating  the  board  and  imposing  the 
general  duty  of  establishing  and  supporting  free  schools. 
These  general  or  incidental  powers  ai'e,  of  course,  to  be  limitr 
ed  in  the  manner  of  their  exercise,  according  to  the  provisions 
of  the  statute,  so  far  as  the  legislative  will  has  been  declared 
in  the  act,  but  we  are  not  to  defeat  the  general  objects  or  piu^ 
poses  of  an  act  by  attaching  to  any  exception  or  proviso 
therein  contained  some  element  or  condition  not  expressed 
therein  or  fairly  deducible  from  the  language  employed.  The 
power  given  and  duty  cast  upon  the  board  by  the  law  to  main- 
tain free  schools  for  at  least  six  months,  with  a  discretion 
upon  its  part  to  extend  the  term  to  ten  months,  exists  by  the 
statute  and  is  not  made  dependent  upon  any  action  of  the  vot- 
ers of  the  district.  It  is  the  settled  policy  of  our  State  to 
educate  the  children.  The  children  of  to-day  become  the  men 
and  women  of  to-morrow,  the  stay  and  hope — the  defendei*s  of 
the  republic,  and  the  general  assembly,  recognizing  the  neces- 
sity of  the  education  of  the  young  as  the  foundation  of- future 
usefulness  as  citizens,  has  not  only  made  the  right  of  the  child 
to  a  good  common  school  education  independent  of  the  will 
or  caprice  of  the  voters  of  the  district,  or  the  indifference  of 
parents,  but  has,  by  a  recent  statute,  made  it  a  finable  offense 
for  any  person  having  the  control  and  charge  of  any  child  be- 
tween the  ages  of  eight  and  fourteen  years,  to  deprive  such 
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child  of  the  benefit  of  at  least  twelve  weeks'  schooling  in  each 
year.  We  should  not  attribute  to  the  legislature  the  intent 
to  make,  by  a  proviso  or  exception  in  the  statute,  the  principal 
object  of  the  statute  unattainable,  unless  such  design  is  clearly 
manifest  from  the  words  of  the  statute.  There  is  no  aver- 
ment in  the  bill  tliat  the  board  of  education  has  puichascd  or 
located  a  school  house  site,  or  purchased,  built  or  moved  a 
school  house,  or  intends  so  to  do.  It  has  simply  leased  a 
room  wherein  a  common  school  can  be  kept  temporarily,  or 
until  such  time  as  the  voters  of  the  district  may  consent  to 
buy  a  site  and  erect  suitable  school  buildings  for  educational 
purposes.  We  can  not  hold  that  the  voters,  by  refusing  to 
petition  for  or  to  vote  to  buy  and  pay  for  a  school  house  site,  ^ 
sliall  be  permitted  to  nullify  the  beneficent  provisions  of  our 
constitution  and  statutes,  enacted  for  the  benefit  of  the  chil- 
dren. If  they  will  not  vote  to  erect  school  houses  which  shall 
belong  to  the  district,  the  board  will  be  justified  in  ado  pting  some 
other  means  of  performing  its  duty  under  the  statute.  The 
leasing  of  a  school  room  for  temporary  use  for  echool  pur- 
poses, where  there  is  no  permanent  school  building  in  the 
district,  or  where  they  are  insufficient  to  accommodate  all  the 
children  entitled  to  attend  school,  is  certainly  not  within  the 
express  prohibition  of  the  proviso  to  Sec.  80  of  the  statute, 
and  we  are  not  disposed  to  extend  it  by  construction  so  as  to 
include  it.  To  do  so  would  allow  the  voters  of  any  school 
district  to  determine  whether  they  would  have  a  free  school 
in  their  district  or  not.  The  locating  a  site  for  a  school  house, 
which  the  board  is  not  allowed  to  do  of  its  own  motion,  means 
a  fixed  location  of  a  site  for  school  buildings,  to  be  owned  and 
controlled  by  the  school  authorities  permanently,  for  common 
school  purposes.  It  is  true  that  the  bill  avers  that  the  board 
will  maintain  the  school  in  the  basement  of  the  church  as  a 
regular  and  peimanent  school  of  said  district,  but  it  is  quite 
evident  from  the  other  allegations  of  the  bill,  that  this  is  a 
mere  conclusion  of  the  pleader  and  therefore  not  admitted  by 
the  demurrer,  for  the  bill  shows  that  a  site  for  a  school  house 
had  been  selected  upon  petition,  and  the  voters  refused  to  pur- 
cliase  it  at  an  election  held  under  the  statute.  It  therefore 
appears  from  the  bill  itself  that  the  board  leases  and  uses  this 
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room  for  a  temporary  school  room,  until  such  thne  as  the 
electors  are  willing  to  provide  a  permanent  site  and  schr>o1 
building  for  the  accommodation  of  the  scholara  of  the  district. 
In  tills  action  we  are  not  pre|)ared  to  say  it  has-  exceeded  its 
powers  or  duties  under  the  statute.  As  to  the  third  point,  the 
paying  of  rent  to  a  church  organization  for  the  use  of  a  room 
for  school  purposes  is  not  such  an  appropriation,  or  aid  to  tlio 
church,  as  comss  within  the  prohibition  of  our  constitution. 
Iteligious  organizations  are  not  under  such  legal  bans  that 
they  may  not  deal  at  arm's  length  with  the  public  in  selling 
or  leasing  their  propert  r,  when  required  for  public  use,  in 
good  faith,  receiving  therefor  but  a  fair  and  reasonable  com- 
jjensation.  The  public  in  such  case  recaives  the  full  benefit 
of  its  contmct,  and/ the  funds  paid  are  not  a  gift,  appropriations, 
or  aid  to  the  church,  nor  ]xiid  for  any  sectarian  purpose.  As 
well  say,  if  a  court  house  should  be  destroyed  by  fire  the 
county  authorities  could  not  lease  a  church  in  which  court 
could  be  held,  and  pay  for  it  out  of  the  count}'  revenue?* 
Wo  do  not  propose  to  enter  into  any  discussion  of  the  relation 
of  church  to  State,  or  suppose  any  case  where  the  constitu- 
tion might  apply,  as  it  is  enough  for  the  present  purpose  to 
siy  that,  in  our  opinion,  the  room  was  leased  for  public  uses, 
and  the  public  received  a  proper  equivalent  for  the  money 
expended,  and  the  indirect  benefit  received  by  the  cluirch 
for  the  use  of  its  property  is  not  prohibited  by  the  law.  Tlic 
relief  asked  for  only  goes  to  the  extent  of  restraining  the 
board  from  using  this  room  as  a  school  room,  consequently 
there  is  no  object  in  commenting  uix)n  the  facts  alleged  in  the 
bill  relative  to  the  employment,  by  the  board,  of  teachers  aflSl- 
iated  with  the  Catholic  church,  nor  to  the  facts  that  the 
teachers  and  scholars,  for  one  hour  before  echool  time,  were 
required  to  attend  mass,  or  take  part  in  or  listen  to  any  other 
religious  exercises.  So  far  as  appears  from  the  bill,  the  chil- 
dren acted  voluntarily  in  taking  part  in  such  exercises,  and 
the  complainant  has  not  shown  wherein,  as  a  taxpayer,  he 
has  or  can  be  injured  by  such  acts,  neither  does  he  ask  relief 
from  such  alleged  acts.  No  error  api^earing  the  decree  will 
be  affirmed. 

Decree  aflii*med. 
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Chicago  A  Alton  R.  R.  C!o. 

V. 

Sebastian  Fietsam,  AdraV,  etc. 

EvTDTSNCK — ^Res  gest^.— Where,  in  an  action  for  the  death  of  an  enj?inoeri 
one  of  the  essential  facts  to  be  j^roved  was  that  appeliant*8  servants  did  not 
elose  a  switch  after  opening  it  for  the  passage  of  a  stock  train,  the  state- 
ment of  app&nant*8  switchman  that  he  had  left  the  irwitch  open,  made 
hsilf  an  hour  after  the  train  had  passed  over  it,  and  when  he  had  come  back 
to  the  wreck  and  found  the  train  off  the  track  and  the  engineer  dead,  '» 
inadmissible. 

Appkal  from  the  City  Court  of  East  St.  Louis ;  the  Hm. 
Wm.  F.  Launtz,  Judge,  presiding.  Opinion  filed  June  V2, 
1886, 

Ceilain  facte  in  this  case  and  undisputed,  are,  that  the  Yenico 
&  Carondelet  Kailroad  Company  had  a  track  extending  from 
Venice,  on  the  Mississippi  river,  in  Madison  county,  Illinois, 
around  the  city  of  East  St  Louis,  to  a  point  below  said  citj-, 
on  said  river  opposite  Cai'ondelet,  Mo.  This  track  was  a  large 
switch,  or  belt  i*ailroad,  crossing  various  roads  running  into 
East  St  Louis,  with  a  switch  connecting  with  and  running 
into  the  St  Louis  National  Stock  Yards.  The  Illinois  & 
8t  Louis  Baih'oad  &  Coal  Company  was  operating  this  road, 
which  was  known  as  the  "V.  &  C."  and  "The  Belt"  The 
Chicago  &  Alton  and  the  Indianapolis  &  St  Louis  Kailroad 
Companies  had  the  right  to  use  this  ti*ack  in  common  with 
the  V.  &  C.  railroad  trains  between  Venice  and  the  National 
Stock  Yards.  Deceased  was  a  locomotive  engineer,  working 
for  the  Illinois  &  St  Louis  Coal  Company,  running  a  freight 
engine  on  this  V.  ife  C.  track.  About  seven  o'clock  in  the 
evening  of  the  day  in  question  he  was  running  liis  engine, 
driving  a  train  of  twenty-nine  loaded  cars  over  said  track  ap- 
proaching Venice.  When  he  came  to  the  stock  yard  switch, 
it  had  been  left  open,  and  the  engine  left  the  rail,  went  over 
tlie  bank,  overturned,  and  the  engineer  was  killed.     There 
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was  no  lieadlight  on  the  engine.  Caboose  was  ahead  of  en- 
gine. The  engineer  killed  was  the  appellee's  intestate.  The 
really  litigated  fact  in  this  ease  was  whether  the  servants  of 
the  appellant,  who  had  a  short  time  previous  to  the  accident 
connected  the  switch  with  the  stock  yards  track  and  ran  in  a 
stock  train,  had  neglected  to  turn  the  switcli  back,  thus  con- 
necting the  rails  with  the  main  line,  or  left  it  open  after  pass- 
ing in  on  the  stock  yards  track.  To  establish  the  fact  that  ap- 
pollaut's  switchman,  one  Snoll,  did  not  close  the  switch  after 
the  stock  ti-ain  had  left  the  main  track,  the  court  below  per- 
mitted the  appellee  to  prove  the  statements  of  Snell  and  the 
engineer  made  after  the  injury,  and  after  they  had  returned 
with  their  train  to  the  pcene  of  the  wreck,  showing  that  Snell 
had  left  the  switch  open,  thereby  causing  the  derailment  of 
the  "  Belt  Line"  train  and  the  death  of  Guess.  To  the  admis- 
sion of  such  statements  of  its  servants,  the  appellant  objected 
and  excepted,  and  here  assigns  this  ruling  for  error. 

Messrs.  Wise  &  Davis  and  Mr.  L.  H.  Hits,  for  appellant; 
au  to  res  gestos^  cited  M.  0.  R.  Co.  v.  Gougar,  56  HI.  506; 
1  Greenleaf  on  Ev.,  §§  113,  114;  Luby  v.  H.  R  R  Co.,  17  N. 
Y.  131;  O.  &  M.  R  R  Co.  v.  Portei-,  92  111.  427  ;  2  Best  on 
Law  of  Ev.,  899  ;  C.  &  N.  W.  Ry.  Co.  v.  Fillmore,  57  111. 
265 ;  M.  C.  R  R  Co.  v.  Carrow,  73  111.  357 ;  Ryan  v.  GilL 
mer,  2  Montana,  517  ;  Adams  v.  H.  &  St.  Jo.  R  R.  Co.,  74 
Mo.  333;  Am.  Steamship  Co.  v.  Landreth,  102  Penn.  131. 

Messrs.  De  Wolf  &  Chambers  and  Mr.  M.  Millard,  for 
appellee;  as  to  reif  yestce,  cited  McComb  v.  K  C.  R  R.  Co., 70 N. 
C.  178  ;  McLood  v.  Ginther,  80  Ky.  399 ;  Kirkstall  Brewing  Co. 
V.  Furness  Ry.  Co.,  Law  Reports  9, 1.  B.  Cases,  468  ;  Whitta- 
ker  v.  Eighth  Ave.  R  R  Co.,  5  Robertson  (N.  Y.),  650 ;  O. 
&  M.  Ry.  Co.  V.  Porter,  92  HI.  437 ;  Travelers  Ins.  Co.  v. 
Mosley,  8  Wall.  397 ;  Hanover  R  R  Co.  v.  Boyle,  55  Penn. 
St  402 ;  Lisson  v.  C.  &  T.  R.  R  Co.,  14  Mich.  489 ;  Bass  v. 
C.  &  W.  Ry.  Co.,  42  Wis.  654. 

PiLLSBURY,  P.  J.    One  of  the  essential  facts  charged  in  the 
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declaration  and  necessary  to  be  proved  npon  tlie  trial,  was 
that  the  appellant's  servants  did  not  close  the  stock  yards 
Bwitch  after  opening  it  for  the  passage  of  the  stock  train,  from 
the  main  to  the  side  track.  This  fact,  like  any  other,  should 
be  established  by  competent  evidence,  either  direct  testimony, 
or  the  proof  of  other  facts  and  circumstances  from  which  the 
jury  can  properly  infer  the  existence  of  the  princi  pal  fact.  This 
fitatement  of  the  switchman  that  he  had  left  the  switch  open  was 
made  from  twenty  minutes  to  one  half  hour  after  the  train  had 
passed  over  it,  and  when  he  had  come  back  to  the  wreck  and 
found  the  "  Belt "  titiin  off  the  track  and  Guess  dead.  To 
make  the  admissions  or  statements  of  an  agent  or  servant  ad- 
missible against  the  principal  or  master,  they  must  appear  to 
.  to  have  been  so  closely  connected  with  the  act  done  as  to 
obviously  become  a  part  of  it,  thus  in  some  degi*ee  character- 
izing or  elucidating  the  nature  of  the  act  itself.  They  must 
be  in  the  nature  of  original,  and  not  merely  hearsay  evidence. 
"Whether  made  before,  at  the  time  of,  or  after  doing  the  act, 
the  court  exercising  a  wise,  judicial  discretion  in  ruling  upon 
their  admission  in  evidence,  must  be  able  to  say  that  such 
statements  are  so  clearly  a  part  of  the  res  gestce  as  not  to  be 
the  result  of  an  afterthought,  or  to  be  a  mere  narrative  of  a 
past  occurrence,  otherwise  it  should  exclude  tbem.  It  might 
well  be  that  expressions  of  a  servant  made  before  an  injury 
occurs,  indicating  a  knowledge  upon  his  part  of  the  danger 
about  to  be  assumed  by  him  and  which  results  in  the  injury, 
may  be  given  in  evidence  to  charge  the  master  with  notice  of 
the  peril,  where  notice  to  him  is  necessary  to  be  proven,  but 
even  in  such  case  they  should  l)e  confined  to  that  purpose. 
This  depends  upon  the  rule  that  notice  to  the  agent  is  notice 
to  the  principal;  but  after  the  injury  had  occurred,  statements 
of  the  servant  tliat  he  knew  of  the  danger  are  not  admissible 
to  prove  the  character  of  the  danger  or  to  charge  the  master 
with  notice,  unless  made  at  the  time  and  under  such  circum- 
stances as  to  make  them  a  part  of  the  ti-ansaction  as  stated 
above.  Here  it  is  sought  to  establish  the  only  material  fact 
upon  which  the  responsibility  of  tlie  appellant  can  rest — the 
leaving  of  the  switch  open  by  its  servants,  by  the  statements 
of  the  servants  made  some  time  after  the  apt  is  cla.imed  to 
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have  been  done,  and  after  they  had  left  the  place,  unloaded 
the  train  and  returned.  We  are  of  the  opinion  that  the  state- 
ments should  not  have  been  admitted  as  they  do  not  seem  to 
be  so  closely  connected  with  the  principal  fact  as  to  make 
them  admissible  under  the  rule  making  the  statements  of  third 
parties  competent.  The  act  had  been  completed  and  the  par- 
ties had  been  attending  to  their  other  duties ;  they  were  de- 
tailing why  the  act  was  done  and  who  did  it,  showing  that  it 
was  but  a  narrative  of  a  past  occurrence  and  not  a  statement 
about  matters  then  depending  before  them.  This  case  falls 
within  the  ruling  of  C.  &  N.  W.  Ry.  Co.  v.  Phillmore,  57 
111.  266,  and  must  be  controlled  by  that  case.  Complaint  is 
made  that  the  court  refused  the  fourth  and  fifth  instructions 
asked  by  the  appellant.  An  examination  of  the  record  shows 
that  the  fourth  is  almost  identical  with  the  second,  which  was 
given,  and  the  fifth  so  nearly  like  the  third,  as  to  constitute  no 
error  in  refusing  it.  As  the  case  must  be  again  tried  we  will 
not  discuss  the  question  of  the  negligence  of  the  respective 
parties.  For  the  reason  stated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 


Fbedebick  Rudershausen  et  ux. 
Boger  W.  Atwood. 

TViFB  CREDITOR  OF  HUSBAND. — A  wife  wbo  has  loaned  her  husband 
money  stands  precisely  like  any  other  creditor  of  the  husband  under  the 
Laws  of  this  State  and  he  has  the  right  to  prefer  her  to  them  if  done  in 
good  faith. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Wm.  H.  Snydkb,  Judge,  presiding.  Opinion  filed  June 
12,  1886. 

This  bill  in  equity  was  filed  by  the  appellee  to  subject  a 
house  and  lots,  the  title  of  which  was  in  the  name  of  the  wife, 
the  said  Eate,  to  the  payment  of  a  judgment  obtained  by  the 
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appellee  againgt  the  liusband,  the  eaid  Frederick.  The  bill 
avers  that  the  lot  was  purchased  by  the  husband  and  put  in 
the  name  of  the  wife  for  the  purpose  of  defrauding  the  com- 
plainant. The  auswer  denied  the  material  allegations  of  the 
bill,  and  averred  upon  their  maiTiage,  in  1864,  the  wife  received 
from  her  father,  one  Jacob  Haas,  $1,500,  which  she  loaned  to 
lier  husband  to  be  used  in  his  business.  Thai  subsequently  he 
failed  in  business  and  all  his  property,  including  the  sum  so 
borrowed  of  his  wife,  went  to  pay  his  creditors  including  com- 
plainant, except  his  wife,  who  had  no  share  of  the  assets. 
That  afterward,  in  1882,  he  i-eoeived  about  $1,800  as  aback  pen- 
sion from  the  United  States  for  injuries  received  while  in  the 
service,  and  with  that  he  paid  his  wife,  who  purchased  the 
property  in  controversy  with  it  Upon  a  hearing  a  decree 
was  rendered  for  the  complainant,  and  the  defendant  appealed. 

Messrs.  B'axeb  &  Baksb,  for  appellants. 
Messrs.  Wisb  &  Davis,  for  appellee. 

PiLLSouRY,  P.  J.  The  tfestimony  relied  upon  by  com- 
plainant to  sustain  the  averments  of  his  bill  consisted  solely  of 
his  own  statements  of  a  conversation  he  had  with  the  defend- 
ants. Being  asked  if  he  had  any  conversation  with  either  of 
tlie  defendants,  he  answered :  "  I  had  a  heated  conversation 
with  him.  I  had  been  to  his  house  to  see  his  wife  and  I 
asked  her  if  the  property  belonged  to  her,  and  she  said  it 
did.  I  told  her  that  in  the  spring  of  '78,  when  I  had  gone  to 
St.  Louis,  I  remarked  to  her  that  he  told  me  that  he  expected 
some  money  on  back  pension  and  would  settle  all  claims ;  and  I 
asked  her  if  that  pension  money  was  not  used  in  the  house. 
She  gave  me  to  understand  that  it  was,  but  it  was  so  muddled 
up  I  don't  just  underetand  how  it  was ;  I  afterward  met  him 
and  he  said  when  he  was  in  business  he  used  some  of  his  wife's 
money  and  he  thought  it  but  right  to  give  her  the  pension." 
On  the  part  of  the  defendants  the  deposition  of  Jacob  Haas, 
the  father  of  Mrs.  Rudershausen,  was  read,  who  testified  that 
when  his  daughter  married  he  gave  her  $1,500  in  money 
and  $500  in  household  furniture;  that  the  money  was  received 
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by  liim  from  his  father,  coming  to  him  from  the  estate.  The 
deposition  of  defendant  Frederick,  who  testified  to  facts  fully 
supporting  the  answer  was  read.  Thus  far  the  case  had  been 
Iieard  upon  the  depositions  alone  ;  and  in  rebuttal  the  records 
and  papers  of  the  county  court  were  inti'oduced  in  evidence, 
showing  that  the  father  of  witness  Haas  did  not  die  imtil  in 
1866,  and  that  in  the  inventory  of  notes  and  accounts  there 
appeared  a  note  of  Fred.  Budershausen  dated  Aug.  1,  1865, 
for  $1,500.  An  application  was  then  made  by  defendants  to 
re-refer  the  case  to  the  master  so  they  could  put  in  testimony 
explanatory  of  the  proof  introduced  in  rebuttal  supported  by 
the  affidavit  of  said  Haas,  in  which  he  swears  that  if  he  stated 
ill  his  deposition  that  he  received  the  money  from  his  father's 
estate,  he  meant  to  state  that  he  received  *  *  *  from  his 
father  somej  time  before  his  deatli  the  $1,500  as  his  probable 
gliarc  of  the  estate,  and  gave  his  note  to  be  charged  to  him  on 
the  settlement  of  the  estate  ;  and  that  in  1865  a  new  note  was 
given  his  father  with  the  defendants  herein  signing  with  him, 
which  is  the  note  named  in  the  schedule  ;  also  the  affidavit  of 
the  defendant  Kudershansen  coiToborating  that  of  Haas.  The 
court  overruled  the  application  and  rendered  a  decree  as  prayed 
for  in  tlie  bill.  The  evidence  relied  upon  by  the  complain- 
ant to  establish  his  case  is  very  unsatisfactory.  No  admissions 
of  the  defendant  are  shown  of  that  convincing  character  that 
would  alone  justify  a  decree  for  tlie  complainant.  To  disre- 
gard the  testimony  of  the  witness  Haas  and  the  defendant 
leaves  the  bill  without  sufficient  proof  to  show  that  the  trans- 
action between  the  defendants  was  fraudulent.  Over  twenty 
years  had  elapsed  since  the  transaction  between  the  parties,  and 
it  may  well  be  that  some  of  the  details  of  it  had  escaped  the 
recollection  of  Mr.  Haas,  but  he  is  so  certain  and  positive  as  to 
the  gift  of  the  money  to  his  daughter,  that  we  can  not  attrib- 
ute to  him  the  crime  of  perjury  in  that  regard  because  he 
may  have  forgotten  the  exact  time  he  obtained  the  money  or 
some  other  minor  matters  connected  with  it.  The  principal 
fact  was  whether  he  gave  her  the  money  ;  and  tliis  is  positively 
sworn  to  by  him  and  the  defendant  Frederick,  and  they 
should  not  be  convicted  of  falsehood  upon  mere  inferences 
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that  may  be  drawn  from  tho  files  of  the  county  court  without 
permitting  them  an  explanation  of  any  seeming  inconsistencies 
between  the  papers  and  their  testimony."  Tliere  was  no  evi- 
dence contained  in  the  papera  that  the  note  signed  "  Fred  Ru- 
dershausen"  was  given  for  the  $1,500  Haas  gave  to  his  daugh- 
ter. Without  some  proof  showing  the  connections  between 
the  note  scheduled  and  the  money  obtained  from  the  father 
of  Haas,  it  should  not  be  inferred  in  opposition  to  the  oaths 
of  the  two  witnesses  that  it  was  given  for  that  identical  money. 
Considering  their  testimony  as  in  the  case  and  entitled  to  any 
credence,  it  establishes  the  fact  of  the  gift  to  the  daughter  of 
the  sum  of  $1,500,  and  that  she  loaned  it  to  the  husband, 
who  never  repayed  it  until  he  received  his  pension  and  she 
purchased  the  property  with  it.  We  are  of  the  opinion  that 
tlie  bill  is  not  sustained,  whether  the  evidence  of  the  com- 
plainant be  alone  considered,  or  in  connection  with  that  intro- 
duced by  the  defendants.  Tliat  she  stands  precisely  like  any 
other  creditor  of  the  husband  under  existing  laws  of  this  State, 
and  that  he  has  the  right  to  prefer  her  to  them  if  done  in  good 
faith,  is  sustained  by  the  following  authorities:  Whitford  v. 
Daggett,  84  111.  144;  VanDom  v.  Leeper,  95  HI.  35;  Tyber- 
andt  v.  Rancke,  96  111.  71 ;  Tomlinson  v.  Matthews,  98  HI.  178. 
We  think  the  case  should  be  again  heard,  when  all  the  proofs 
desired  by  either  party  may  be  introduced  and  a  full  under- 
standing of  the  facts  obtained. 
The  decree  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Julia  Zitzer  et  al.  |,JJ  ^ 

V.    . 
•     McAlpin  Polk  et  al. 

MoBTOAGE— Tax  title.— Where  a  bill  ia  filed  against  mortgagrors  to 
foreclose  a  mortgage,  and  a  party  who  claims  the  mortgaged  premises 
under  a  tax  deed  is  made  a  party  defendant,  the  court  should  dismiss  the 
bill  as  to  such  person.  The  court  h<\8  no  jurisdiction  to  adjudicate  upon  an 
adverse  legal  title  in  such  suit,  llie  fact  that  the  tax  title  was  acquired 
after  the  mortgage  does  not  change  the  rule. 
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Error  to  the  Circuit  Court  of  Richland  county;  ths  Hon. 
Wm.  C.  Jones,  Judge,  presiding.     Opinion  filed  Juno  12,  1886. 

Bill  by  defendants  in  error  against  John  Van  Guntor  and 
wife,  as  mortgagora,  to  foreclose  a  mortgage  making  them  and 
Charles  Von  Guuter,  who  was  in  possession  of  the  mortgaged 
premises  imder  a  tax  deed,  parties  defendant.  A  suppie- 
mental  biU  was  filed  making  Julia  Zitzer  defendant,  she  hav- 
ing purchased  the  premises  of  Charles  after  the  original  bill 
was  filed. 

The  plaintiffs  in  error,  Julia  and  Charles,  claimed  to  own 
the  premises  in  fee  by  virtue  of  their  tax  deed.  Charles,  after 
answer  filed  and  b3fore  hearing,  having  died,  his  adminis- 
ti-ator,  John  Von  Gunter,  Jr.,  was  mide  defendant. 

A  motion  was  made  by  said  Julia  and  the  administrator  of 
Charles  to  dismiss  the  bill,  as  to  them,  on  the  ground  that  the 
court  had  no  jurisdiction  to  adjudicate  upon  an  adverse  legal 
title  in  that  suit,  which  was  overruled.  A  decree  passed  fore- 
closing the  moj'tgage  and  setting  aside  the  tax  title,  <and  this 
writ  of  error  was  sued  out  to  reverse  the  decree  upon  that 
])oint 

Messrs.  Allen"  &  FaiTOHEY,  for  plaintiffs  in  error ;  cited 
Gage  V.  Perry,  93  111.  176  ;  Gage  v.  Boai-d  of  Dliectors,  8 
Bradwell,  410  ;  Bozarth  v.  Landers,  112  III  183. 

Messrs.  Wilson  &  Hdtohinson,  for  defendants  in  error. 

PiLusauRY,  P.  J.  Gage  v.  Perry,  93  111.  176,  was  a  case 
where  a  bill  was  filed  to  foreclose  a  mortgage,  and  Gage  was 
made  defendant  nnder  the  averment  that  he  claimed  some 
interest  in  the  premises.  He  answered  setting  up  a  tax  deed 
under  which  he  claimed  the  ownership  in  fee.  A  decree 
passed  setting  aside  his  deed  and  foreclosing  the  mortgage,  and 
on  his  appeal  the  Supreme  Court  held  he  was  improperly 
joined,  saying :  "  In  a  bill  to  foreclose  a  mortgage  not  only 
the  mortgagor  but  all  pereons  claiming  by,  through  or  under 
him  or  his  chain  of  title,  are  j^roper  and  necessary  parties  to 
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the  btll,  and  when  such  parties  are  brought  bafore  the  court 
tlieir  rights  maj  be  passed  niK)n  and  settled  bj  a  decree;  but  * 
we  have  not  been  refon'ed  to  a  single  anthoritj  which  sustains 
the  right  of  the  complainant  in  sach  case  to  bring  in  a  party 
who  claims  adversely  and  have  such  adverse  title  settled  by  de- 
cree. Indeed,  we  believe  tlie  authorities  are  all  the  other  way." 
It  was  further  said  that  when  it  appeared  from  the  answer 
and  proofs  on  the  trial  tliat  Gage  did  not  claim  under  the 
mortgage  title  and  that  his  title  was  adverse  and  in  no  manner 
connected  with  the  mortgagor,  he  should  have  been  dismissed 
from  the  bill.  Distinction  is  sought  to  bo  made  between  that 
case  and  the  present  inasmuch  as  the  tax  title  in  the  present 
case  was  acquired  after  the  mortgage  was  executed,  while  in 
Gage's  case  it  does  not  appear  but  tliat  his  title  was  prior  in 
time  to  that  of  the  mortgagee  under  the  mortgage.  The  case 
of  Bozarth  against  Landers,  112  111.  184,  is  a  complete  answer 
to  this  position.  Tliere  Bozarth  and  wife  executed  a  mortgage 
to  complainants  containing  a  covenant  upon  the  part  of  Bozarth 
to  keep  the  taxes  paid  upon  the  mortgaged  premises,  which  he 
failing  to  do,  Mrs.  Bozarth  purchased  the  same  at  a  sale  for 
delinquent  taxes,  and  in  due  time  obtained  a  deed  therefor 
under  which  she  claimed  to  be  the  absolute  owner  of  the  prop- 
erty. The  court  decreed  a  foreclosure  of  the  mortgage  barring 
all  right  and  equity  of  redemption  of  the  defendants  in  the 
premises.  Tliis  was  held  to  be  error,  tlie  court  saying:  *•  The 
question  made  on  the  argument  of  the  validity  of  the  title  in- 
sisted upon  by  Mary  Bozarth,  and  whether  she  could  be  per- 
mitted to  acquii-e  a  title  adverse  to  the  mortgage  title,  were 
not  fairly  within  the  jurisdiction  of  the  court  to  determine  ; 
and  it  waseiTor  to  bar  her  rights  under  her  allcgred  deed,  what- 
ever they  may  be,  as  was  attempted  by  the  decree.  She 
should  have  been  left  free  to  assert  her  title,  whatever  it 
may  be,  if  the  title  of  complainants  under  the  mortgage 
should  become  absolute  and  thoy  should  seek  to  obtain  pos- 
session of  the  premises  in  an  action  at  law.  The  courts 
should  give  complainants  no  writ  of  assistance  but  should 
leave  the  parties  to  test  the  strength  of  their  respective 
titles  in  the  law  courts  where   such    matters   are  usually 
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cognizable."  We  deem  these  adjudications  conclusive  ni^on 
the  question  presented  by  this  record.  That  plaintiff  in 
eiTor,  Zitzer,  derives  her  title  from  a  source  entirely  discon- 
nected from  that  of  defendant  in  error,  seems  indisputable, 
and  she  and  her  gi*antor,  Charles,  claiming  and  asserting  it  to 
be  adverse,  the  question  of  its  validity  can  not  be  adjudicated  in 
this  proceeding,  as  "  it  is  not  fairly  within  the  jurisdiction  of 
the  court  to  determine,"  as  held  in  the  above  cited  case.  We 
can  not  consider  the  difficulties,  suggested  by  counsel,  that  the 
complainants  may  encounter  in  the  courts  of  law  in  obtaining 
possession  of  the  mortgaged  premises,  if  their  title  should  be- 
come absolute,  as  the  case  falls  within  the  nile  announced  in 
the  Land  era  case  and  we  must  enforce  it  regardless  of  the 
results  to  either  party,  leaving  its  modification,  if  any  should 
be  made  in  this  case,  to  the  power  that  established  it.  The 
decree  of  the  court  below  will  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  dismiss  the  bill 
as  to  the  administrator  of  Cliarles  Von  Gunter,  deceased,  and 
as  to  Julia  Zitzer  and  in  all  other  respects,  to  decree  as  in  its 
former  decree. 

Decree  revei'sed. 


CfiTY  OF  East  St.  Louis 

V. 

James  O'Flynn. 

1.  Injurt  to  private  property.— The  term  "  private  property"  in 
our  present  oonstitation,  that  is  forbidden  to  be  taken  or  damafi^ed  for  public 
use  without  just  compensation,  is  not  limited  to  the  tangible  subject-matter 
or  corpus  of  the  property,  but  includes  the  right  of  user  and  enjoyment  of 
it;  and  where  the  impairment  or  destruction  of  such  right  damages  the 
owner  of  the  property  in  ezeess  of  that  sustained  by  the  public,  by  the  con- 
struction and  use  of  a  public  improvement,  the  law  gives  him  an  action  for 
such  injury. 

2.  Presumptions.— The  jury  were  justified  in  inferring,  in  this  case, 
that  the  city  had  established  the  grade  and  permitted  the  work  to  be  done 
in  the  manner  it  was  done,  since  the  city  reserved  to  itself  the  right  to  con- 
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trol  the  manner  in  which  the  privilege  conferred  on  the  railroad  company 
should  be  exercised. 

8.  Opinion  as  to  damaobs. — It  "vras  proper  to  allo'vr  -vritnesses  to  give 
their  opinion  as  to  the  amount  of  damages  done  to  plaintifTs  property  with- 
out first  showing  they  were  acquainted  with  the  value  of  the  property;  but 
it  was  error  to  permit  the  wife  of  the  plaintiif  to  testify  in  his  behalf,  over 
the  objection  of  appellant 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon. 
Wm.  p.  Launtz,  Judge,  presiding.    Opinion  tiled  June  12, 1886. 

The  appellee  is  the  owner  of  lot  9,  block  28,  in  the  First 
Ferry  Division  of  the  city  of  East  St.  Louis.  The  lot  fronts 
upon  Third  street  and  extends  to  an  alley  thirty  feet  wide  in 
the  center  of  the  block  ;  Church  street  runs  east  and  west  on 
the  south  of  the  block  to  Front  street  on  the  east  bank  of  the 
Mississippi  river.  The  next  street  south  is  Trendly  street,  ex- 
tending parallel  to  Church  street,  and  like  it,  intersecting 
Front  street  and  crossing  at  right  angles  Second,  Third  and 
Fourth  streets,  and  the  alleys  extending  through  the  blocks 
north  and  south.  Tlio  Cairo  and  St  Louis  Railroad  having 
acquired  the  land  embraced  within  the  limits  of  Front  and 
Fourth  streets,  and  Church  and  Trendly  streets,  for  depot  pur« 
poses,  desii'ed  the  vacation  of  the  streets  and  alleys  running: 
north  and  south  from  Trendly  to  Church  street,  so  it  might 
have  full  control  of  the  land  within  the  limits  above  described^ 
Negotiations  to  this  end  were  had  with  the  city,  which  re- 
sulted in  the  passage  of  an  ordinance  by  the  city  council,,  vacat- 
ing all  streets  and  alleys  between  Front  and  Fourth  streets,  and 
between  a  line  running  parallel  with  and  seventy  feet  north 
of  Trend  y  street  and  Church  street,  and  the  railroad  was  al- 
lowed to  enter  upon  and  take  possession  of  the  same.  Per- 
mission was  also  given  to  lay  tracks  across  the  streets  in  this 
division  of  the  city.  By  section  five  of  the  ordinance  the  rail- 
road company  was  required  to  conform  the  grade  of  its  tracks 
across  any  of  said  streets  to  such  grade  as  should  be  thereafter 
established  by  the  city.  It  was  provided  that  in  consideration 
of  these  rights  and  privileges  the  railroad  company  should 
furnish  to  the  city  2,500  squares  of  rubble  stone  within  a  rea- 


VouXIX  « 


Digitized  by 


Google 


66  Appellate  Courts  of  Illinois. 

City  of  E:wt  St.  Louis  v.  OTlynn. 

sonable  time  for  the  purpose  of  improving  Frendly  and  Front 
streets  contiguous  to  ench  depot  grounds,  and  sbouM  also  fill 
up  certain  dec?crib3d  portions  of  said  strcots  to  a  convenient 
grade,  and  sixty  feet  in  width,  free  from  expense  to  the  city, 
the  city  furnishing  a  convenient  barrow  pit  from  wliich  the 
material  for  filling  could  be  obtainod.  The  other  provisions 
of  the  ordinance  are  not  necessary  to  notice  to  a  proper  under- 
standing of  the  case. 

The  ordinance  was  accepted  by  the  railroad  company,  which 
took  possession  of  the  land  within  the  described  limits,  graded 
it  up  from  four  to  six  feet  including  the  streets  and  alleys 
vacated,  laid  its  tracks,  and  erected  on  the  south  lino  of  Ohui-ch 
street  a  high  board  fence  extending  from  Fourth  street  nearly 
to  Second  street  across  Third  street,  and  the  alley  running 
south  through  block  28.  The  railroad  company  also  con- 
stvucted  large  spouts  extending  intoChurJi  sti-eet  for  the  pur- 
pose of  caiTying  oflE  the  surface  water  that  fell  upon  this  filled 
land.  A  portion  of  the  water  thus  thrown  ofl  into  Chun  h 
street,  it  is  claimed,  runs  over  and  upon  the  plaintiff's  lot, 
thereby  depreciating  its  market  value,  either  for  the  puri:0£C 
of  selling  or  leasing. 

The  appellee  commenced  this  suit,  setting  up  the  facts 
above  stated  and  also  his  right  to  the  use  of  Third  street,  and 
that  his  property  was  specially  damaged  by  the  vacation  of 
the  streets,  the  obstructions  to  travel  along  Tliird  street,  and 
the  flowing  of  the  water  upon  it  from  the  spouts  so  emptying 
into  Church  street.  The  general  issue  being  pleaded,  a  trial 
was  had,  resulting  in  a  verdict  and  judgment  against  the  city, 
and  it  appeals. 

Mr.  Geo.  F.  O'Melvint  and  Mr.  Garland  Pollakd,  for 

appellant. 

Mr.  L.  II.  IIiTE  and  Mr.  J.  M.  Fheet^,  for  appellee ;  as  to 
damages,  cited  Rigney  v.  Chicago,  102  111.  68 ;  Stack  v.  City 
of  East  St.  Louis,  85  111.  377. 

PiLLS3UEY,   P.  J.     The  term  "  private  property "  in   our 
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present  constitation,  that  is  forbidden  to  bo  taken  or  damaged 
for  public  use  without  just  compensation,  is  not  limited  to  the 
tangible  subject-matter  or  corpus  of  the  property,  but  includes 
the  right  of  user  and  enjoyment  of  it;  and  where  the  imp«air- 
ment  or  destruction  of  such  right  damages  the  owner  of  the 
property  in  excess  of  that  sustained  by  the  general  public,  by 
tlie  construction  and  use  of  a  public  improvement,  the  law 
gives  him  an  action  for  such  injury.  Eigney  v.  Chicago,  102 
III.  64. 

Tlie  earlier  cases,  which  seemed  to  hold  that  it  was  essential 
to  the  right  of  action  to  prove  some  direct  physical  injury  to 
the  subject  of  the  property  itself,  are  no  longer  held  as  stating 
the  true  rule,  as  they  are  said  in  C.  &  W.  I.  R.  R.  v.  Ayers, 
106  III.  511,  to  be  overruled  by  Rigney's  case,  supra^  and  sub- 
fcquent  ones.  See  also  Provisions  Co.  v.  Chicago,  111  HI. 
Col,  and  Chicago  v.  McDonough,  112  HI.  85. 

The  damages,  therefore,  that  an  individual  may  recover  for 
injury  to  his  property,  need  not  necessarily  be  caused  by  acts 
amounting  to  a  trespass  to  his  real  estate,  but  if  his  property 
be  depreciated  in  value  by  his  being  deprived  of  some  right 
of  user  or  enjoyment,  growing  out  of  and  appurtenant  to  his 
estate  in  the  lands,  as  the  direct  consequence  of  the  consti-uc- 
tion  and  use  of  any  public  improvement,  his  right  of  action  is 
complete,  and  he  may  recover  to  tlie  extent  of  the  injury  thus 
sustained.    C.  &  W.  I.  R.  R.  v.  Ayers,  supra. 

Under  these  authorities,  if  the  improvement  made  by  the 
railroad  company  was  authorized  by  the  city  and  directly 
interfered  with  the  use  and  enjoyment  of  the  premises  by  the 
plaintiff,  and  the  premises  became  in  consequence  depreciated 
in  value,  he  ought  to  recover.  Whether  tilling  up  the  grounds, 
as  was  done,  and  the  erection  of  the  fence  on  the  north  side  of 
the  fill,  thus  cutting  off  the  plaintiff's  right  of  way  to  the 
center  of  the  city  by  way  of  Third  street,  substantially  injured 
his  property,  became  a  question  of  fact  for  the  jury  to  de- 
termine under  the  testimony  introduced  at  the  trial.  The 
defendant  below  gave  no  evidence  to  the  jury  bearing  upon 
this  question,  and  having  carefully  examined  that  given  on 
behalf  of  the  plaintiff,  we  think  it  fully  sustains  his  position, 
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that  he  was  deprived  of  a  substantial  right  materially  affecting 
the  value  oi  his  property. 

The  same  conclusion  upon  the  testimony  is  reached  by  us 
regarding  the  injury  claimed  to  be  caused  by  the  flowage  of 
the  water  from  the  surface  of  the  fill  through  the  spouts 
emptying  into  Church  street,  constructed  by  the  company  to 
carry  off  such  surface  water. 

Indeed,  appellant  does  not  deny  the  claim  of  the  appellee 
that  he  thus  sustained  injury  to  his  property,  but  it  is  urged 
that  there  is  no  evidence  that  the  city  authorized  or  permitted 
the  filling  in  of  the  streets  and  alleys,  the  erection  of  the 
fence,  or  the  construction  of  the  spouts  which  caused  the 
damage.  It  will  be  noticed  that  the  object  of  vacating  the 
streets  and  alleys  running  north  and  south  between  Front  and 
Fourth  streets  and  connecting  Church  street  with  Trend^y 
street,  was  to  give  the  railroad  company  depot  and  track 
grounds  unobatinicted  by  street  and  alley  crossings ;  and  by  the 
same  ordinance  the  company  was  permitted  to  enter  upon  and 
take  possession  of  the  streets  and  alleys  vacated  for  such  uses 
and  purposes.  The  ordinance  provided  for  the  filling  and 
gi'ading  of  Front  and  Trendly  streets  adjoining  the  depot 
grounds,  by  the  railroad  company,  to  a  convenient  grade  to  be 
established  by  the  city  free  of  expense  to  it;  and  further 
that  the  company  should  lay  its  tracks  upon  a  grade  to  be 
likewise  fixed  by  it.  The  evidence  is  that  Front  and  Trendly 
streets  and  the  depot  grounds  were  filled  up  to  practically 
the  same  grade  by  the  company,  and  the  tracks  laid  upon  such 
grade.  From  these  provisions  of  the  ordinance  it  is  seen 
that  the  city  reserved  io  itself  the  right  of  determining  the 
grade  of  the  proposed  filling  of  the  said  streets,  and  that  upon 
which  the  company  should  place  itstracks,  and  when  the  grad- 
ing has  been  done  and  the  tracks  laid,  and  no  evidence  appears 
in  the  record  that  the  work  was  done  in  a  manner  contrary  to 
the  desires  or  the  direction  of  the  city,  we  must  presume  that 
the  city  not  only  peimitted  but  authorized  it  thus  to  be  done. 
If  the  presumption  is  to  prevail  that  a  ditch  dug  by  the  side 
of  a  public  street  was  done  by  authority  of  the  city,  when  no 
ordinance   or   order  providing  for  any  work  to  be  done  was 
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Bhown,  as  in  Chicago  v.  Johnson,  53  HI.  91,  or  that  a  ridge  of 
dirt  extending  into  a  street  was  placed  thei*e  by  like  anthority, 
as  in  Chicago  v.  Brophy,  79  III.  277,  such  presumption  be- 
comes much  stronger  when  it  is  shown,  as  in  this  case,  that 
the  city  reserved  to  itself  the  right  to  control  the  manner  in 
which  the  privilege  conferred  should  be  exercised.  The  jury 
were  justified  in  inferring  that  the  city  had  established  the 
gi-ade  and  permitted  the  work  to  be  done  in  the  manner  it 
was  done.  It  is  urged  that  error  was  committed  in  allowing 
witnesses  to  give  their  opinion  as  to  the  amount  of  damages 
done  to  plaintiff's  property,  without  first  showing  they  were 
acquainted  with  the  value  of  the  property.  This  position  is 
fully  answered  by  the  case  of  Spear  v.  Drainage  Commis- 
sioners, 113  m.  632,  where  such  opinions  were  held  competent 
upon  like  questions.  The  plaintiff  stated  as  a  witness  that  the 
railroad  company  had  taken  the  dirt  to  make  the  fill  from  a 
pit  north  of  his  premises,  and  that  such  pit  prevented  his  egress 
from  his  premises  in  that  direction  and  that  and  the  water 
flowing  upon  his  land  had  injured  it.  A  motion  was  made  to 
strike  from  the  record  all  claims  for  damages  arising  from  tak- 
ing such  dirt  and  for  the  injury  by  the  water,  which  the  court 
refused,  and  this  is  urged  as  error.  If  the  motion  had  been 
confined  to  the  making  of  the  pit,  the  court  would  probably 
have  sustained  it,  as  no  claim  for  such  damages  is  averred  in 
the  declaration;  but  as  the  testimony  concerning  the  fiowage 
of  the  water  was  competent,  the  motion  was  too  broad  and  no 
error  was  committed  in  disallowing  it. 

It  is  next  urged  that  the  wife  of  the  plaintiff  was  allowed 
to  testify  in  his  behalf  over  the  objection  of  the  appellant,  and 
was  allowed  to  state  her  opinion  of  the  damages  to  the  prbm- 
ises.  We  are  of  the  opimon  this  was  erroneous,  and  if  there 
was  any  conflict  in  the  testimony  as  to  the  amount  of  such 
damages,  we  should  be  inclined  to  award  a  new  trial ;  but  the 
appellant  did  not  contest  this  question  by  any  proof  whatever, 
introducing  no  witnesses  on  its  behalf,  while  the  plaintiff  in- 
ti'odnced  somo  seven  witnesses,  exclusive  of  his  wife,  whoso 
testimony  is  amply  sufficient  to  sustain  the  verdict  ;  in  fact,  if 
any  liability  existed  the  verdict  could  not  have  been  for  a  less 
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amount  upon  their  testimony.  From  this  it  appears  that  the 
error  worked  no  injury  to  the  appellant,  and  is  not,  therefore, 
sufficient  to  revei'se  the  judgment. 

The  plaintiff  asked  for  no  instructions  to  the  jury  and  the 
defendant  asked  but  two,  the  first  of  which  was  refused  and 
the  second  given.  The  first  requested  the  court  to  direct  the 
jury  to  return  a  verdict  for  the  defendant,  which  for  the  reasons 
stated  heretofore,  was  properly  refused.  The  second  directed 
the  jury  not  to  allow  the  plaintiff  for  any  damages  caused  by 
any  act  of  the  railroad  company  not  authorized  by  the  ci  y^ 
from  which  it  would  appear  that  the.  jury  found  that  the  city 
had  consented  to,  or  authorized  the  act,  and  as  we  have  seen 
there  was  evidjnca  ten  ling  to  show  such  fact,  there  is  no  just 
ground  for  complaint. 

We  think  the  verdict  is  sustained  by  the  proofs  and  does 
substantial  justice  between  the  parties,  and  the  judgment  en- 
tered thereon  will  be  affirmed. 

Judgment  affirmed. 


Niagara  Fire  Insurance  Co. 

V. 

Frank  Drda. 

Insuhancr. — ^Wliere  a  policy  of  insurance  contained  the  condition  that  if 
the  building  should  \)e  or  become  vacant  or  unoccupied  for  the  purpase 
indicated,  as  a  dwelling  house,  the  policy  should  become  void  unless  consent 
was  given  by  the  underwriters,  it  was  error  for  the  court  to  make  the  liabil- 
ity dependent  upon  the  diligence  of  the  assured  to  keep  the  building 
occupied.    Such  qualification  w;ts  not  contained  in  the  policy. 

Appea^l  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  June  12, 
lbS6. 

Action  upon  a  policy  of  insurance  issued  by  appellant  to 
appellee,  msuring  his  dwelling  house,  then  in  the  possession  of 
one  Eitynger  as  tenant.     The  policy  contained  the  condition 
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that** if  the  building  therein  described  became  vacant  and 
iiuoccapied  for  the  purposes  indicated  in  the  contract,  the  pol- 
icy should  become  void,  unless  consent  of  the  company  is 
indorsed  in  writing  by  the  company."  The  house  was  totally 
destroyed  by  fire,  and  upon  the  trial  below  to  recover  for  such 
loss,  the  only  qnestion  made  was,  whether  at  the  time  of  the 
fire  the  building  was  vax^nt  and  unoccupied  within  the  mean- 
ing of  this  condition  in  the  policy.  A  few  days  before  the 
iire  the  appellee  served  a  written  notice  upon  his  tenant  to 
vacate  the  house  and  suri-onder  the  possession  to  him.  The 
evidence  on  the  jmrt  of  the  appellant  tends  to  show  that 
Eitynger  moved  out  of  the  house  some  two  days  before  the 
fii-e  occuiTedj  while  that  of  the  appellee  tends  to  prove  that  he 
was  at  the  house  on  the  evening  of  the  night  that  the  house 
burned  and  that  the  appellee  had  made  arrangements  for 
another  tenant  to  move  in  after  the  former  one  had  moved 
out  Under  the  issue  presented  and  the  evidence  bearing 
thereon,  the  appellant  asked  the  court  to  give  to  the  jury 
three  instructions,  the  fii-st  only  of  which  it  is  necessary  to 
notice,  as  the  modification  of  that  one  by  the  court  presents 
the  point  made  and  argued.  It  was  as  follows:  '*  The  court 
instructs  the  jury,  that  if  they  believe  from  the  evidence  that 
the  policy  of  the  insurance  upon  which  suit  is  brought  in  this 
caj?e,  contains  a  condition  that  if  the  building  described  therein 
should  become  vacant  or  unoccupied  for  the  purpose  indicated 
in  said  policy,  unless  consent  in  writing  was  indorsed  by  the 
company  thereon,  that  then  the  said  policy  should  become 
void;  and  if  the  jury  further  believe  from  the  evidence  that 
the  building  insured  under  said  policy  was  destroyed  by  fire, 
and  at  the  time  of  such  desti*uction  was  vacant  and  unoccupied 
without  the  consent  of  the  company  in  writing  indorsed  on 
said  policy,  then  the  said  policy  was  void,  and  the  plaintiflf  is 
not  entitled  to  recover."  The  court  modified  said  instruction 
by  adding  thereto  after  the  words  "  vacant  and  unoccupied," 
the  following :  "  by  the  negligence  or  fault  of  plaintiff  or  his 
agents  or  eei-vants ; "  and  so  qualified  gave  it  to  the  jury.  The 
jury  returned  a  verdict  for  the  plaintiflf,  upon  which  the  court 
rendered  the  judgment,  and  the  defendant  appealed. 
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Messrs.  Krome  &  Hadoit,  for  appellant. 

Messrs.  BuBBouoHS  &  Wabnock,  for  appellee. 

PiLLSBURY,  p.  J.  Tlie  condition  in  the  policy,  tliat  if  the 
building  should  be  or  become  vacant  or  unoccupied  for  the 
purpose  indicated,  as  a  dwelling  house,  the  policy  should  be- 
come void  unless  the  underwriters  indoi*se  their  consent  upon 
the  contract,  seems  absolute,  and  not  in  any  way  or  manner  de- 
pendent upon  the  diligence  of  the  assured  to  keep  the  building 
occupied.  It  is  a  stipulation  that  the  parties  had  a  right  to 
make,  and  no  improper  means  being  employed  to  induce  the 
appellee  to  enter  into  it,  the  courts  should  enforce  it  as  made 
and  should  attach  no  qualifications  thereto  not  contemplated  by 
the  parties.  Tlie  underwi'iter  did  not  desire  to  carry  the  risk 
except  when  the  building  was  occupied  as  a  dwelling  house, 
and  stipulated  to  that  effect,  which  was  agreed  to  by  appellee. 
While  it  was  vacant  and  unoccupied  the  risk  was  tliat  of  the 
appellee,  unless  he  should  obtain  the  consent  of  the  company 
in  writing,  and  if  he  could  not  do  so  he  could  obtain  insurance 
upon  it  as  vacant  property.  Without  notifying  the  company 
and  obtaining  its  consent  to  carry  the  risk,  he  can  not  claim 
exemption  from  the  effect  of  the  condition  because  he  had  used 
reasonable  efforts  to  rent  it  to  other  tenants.  The  binding 
effect  of  this  condition  did  not  depend  upon  the  fact  that  he 
had  used  his  best  endeavors  to  keep  the  building  occupied,  but 
whether  he  had  kept  it  occupied.  Nothing  is  sliowu  from 
which  it  can  be  inferred  that  it  was  impossible  for  him  to 
comply  with  the  condition  or  get  the  consent  of  the  company 
in  case  his  tenant  removed.  Under  the  ruling  of  the  court 
the  plaintiff  would  be  bound  to  recover  even  if  the  building 
was  in  fact  vacant  and  unoccupied,  provided  the  appellee  ^v^ae 
not  guilty  of  negligence  in  permitting  it  to  so  become  and 
remain,  whether  it  is  so  continued  for  one  day,  a  month  or 
year.  With  the  hardship  that  the  condition  may  impose  upon 
appellee  in  this  case  we  have  nothing  to  do;  and  although  we 
may  doubt  the  w^isdom  or  propriety  of  parties  paying  their 
money  for  indemnity  under  such  strict  conditions,  yet  as  a 
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court  we  have  no  right  or  power  to  add  to  or  take  from  their 
contract  any  conditions  or  qualifications  they  have  seen  proper 
Toluntarily  to  omit  or  insei*t.  Tlie  consti-uction  of  the  poh'cy 
is  for  the  couii;,  and  the  question  of  fact  presented  by  this 
record  is  whether  the  building  was  vacant  and  unoccupied  for 
the  purpose  named  in  the  conti*act  at  the  time  it  was  btirned, 
and  we  do  not  desire  to  express  any  opinion  upon  the  weight 
cf  the  evidence  at  this  time  as,  for  the  reason  stated,  the  case 
must  be  again  ti-ied  at  tlie  circuit.  As  bearing  upon  the  ques- 
tion discussed,  we  refer  to  the  Hartford  Ins.  Co.  v.  Webster, 
69  111.  392 ;  Cook  v.  Continental  Ins.  Co.,  70  Mo.  610  ;  Mo- 
Cure  V.  Watertown  Ins.  Co.,  90  Penn.  St.  277,  and  the  recent 
case  of  Farmers  Ins.  Co.  v.  Wells,  decided  by  the  Supreme 
Court  of  Ohio,  January  20,  1885,  and  not  yet  reported.  The 
error  urged,  that  the  court  refused  to  allow  the  appellant  to 
prove  the  statements  of  the  son  of  appellee  as  to  the  time  the 
house  was  unoccupied,  we  consider  not  well  taken,  as  it  does 
not  appeal*  that  he  sustained  that  relation  to  the  plaintiff  which 
would  render  his  admissions  competent.  The  proofs  of  loss, 
which  were  never  shown  to  the  appellant,  containing  a  state- 
ment of  when  the  tenant  left  the  premises  and  signed  by  the 
plaintiff,  and  delivered  to  the  appellant  upon  the  trial  and 
offered  in  evidence,  we  think  should  be  allowed  to  go  to  the 
jury.  It  is  ti*ue  the  statement  was  never  delivered  to  the 
appellant,  but  as  it  was  designed  to  be  delivered,  and  contained 
an  admission  of  the  plaintiff  as  to  a  material  fact  in  the  case, 
the  jary  should  have  been  permitted  to  consider  it  in  con- 
nection with  the  other  evidence  in  the  case. 

For  the  eiTor  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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James  G.  Gill 

V. 

William  Hopkins. 

Promissory  note — Alteration. — Where  appellant  sigiw  a  note  for  an- 
other as  security  to  enable  him  to  obtain  a  loan  from  appellee,  and  the  latti>r 
accepts  the  note,  puts  the  date  on  it  and  loans  the  money,  the  putting  the 
date  to  the  note  cotemporaneous  with  its  delivery,  would  not  be  such  a 
material  alteration  of  its  terms  as  to  avoid  it  under  appellant's  plea  that  he 
did  not  execute  the  note. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
C.  C.  BoGGS,  Judge,  presiding.     Opinion  filed  June  12,  1886. 

This  suit  is  based  upon  two  promissory  notes,  one  for  $300^ 
signed  by  appellant  and  one  Slow,  and  the  other  of  $50, 
signed  by  one  Sackrider  and  purporting  also  to  be  executed 
by  appellant.  The  dispute  between  the  parties  arises  upon 
the  $50  note.  The  appellant  denied,  by  sworn  plea,  that  he 
executed  that  note.  It  appeared  upon  the  trial  that  Sackrider 
brought  the  note  to  Hopkins  Dacember  27,  1882,  signed  by 
himself,  with  the  name  of  appellant  to  it,  and  a  mark,  "  x," 
purporting  to  be  his  mark,  and  desired  to  borrow  money  upon 
it.  The  note  was  not  dated  and  the  appellee  put  the  date 
upon  it,  and  accepted  it  and  gave  Sackrider  the  money. 
Hopkins  had  loaned  money  to  Sackrider  before  upon  the 
security  of  appellee,  who  had  said  he  would  indorse  for  Sack- 
rider. Before  suit  was  brought  Sackrider  disappeared  and  it 
was  supposed  ho  was  drowned.  The  appellee  recovered  upon 
both  notes  and  the  defendant  appealed. 

Messrs.  Cookkkll  &  Monboe,  for  appellant. 

PiLLSBUBY,  p.  J.  A  note  takes  effect  from  the  time  of 
its  delivery,  and  if  appellant  signed  the  note  as  security  for 
Sackrider  to  enable  him  to  obtain  the  loan  from  the  ap- 
pellee, the  putting  the  date  to  tlie  note  cotemporaneous  with 
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its  delivery  would  not  be  such  a  material  alteration  of  its 
terms  as  to  avoid  it  under  the  plea.  In  putting  the  date  to 
the  note,  no  fraudulent  intent  upon  the  part  of  Hopkins  ap- 
pears, and  the  liability  of  the  appellant  being  in  no  manner 
varied  by  the  addition  of  the  date  it  must  be  held  as  im- 
material.   Vogle  V.  Ripper,  34  111.  100. 

Upon  the  question  whether  the  appellant  signed  the  note, 
or  authorized  or  ratified  the  act  of  putting  his  name  to  it,  the 
evidence  is  quite  conflicting.  Statements  of  his  are  proven 
which  would  fully  justify  the  jury  in  the  returning  of  the 
verdict  which  they  did.  The  appellant  denies  that  he  signed 
the  note  or  authorized  it  to  be  done,  and  also  denies  making 
the  several  statements  sworn  to  by  different  witnesses. 
No  instructions  were  asked  by  either  i)arty,  and  the  jury 
finding  the  facts  in  favor  of  appellee,  we  are  not  authorized 
to  interfere  with  their  verdict  where  the  evidence  is  so  nearly 
balanced  as  it  is  in  this  case. 

Judgment  affirmed. 


'  M.  M.  Thompson  et  al. 

V. 

J.  F.  Duff. 

Fraudttlent  sale. — If  the  purchaser  from  a  fraudulent  vendor  buys  with 
notice  of  the  fraudulent  intent  of  his  vendor,  he  stands  in  his  vendor's  shoes 
and  notice  may  be  inferred  from  the  existence  of  certain  facts  and  circum- 
stances that  would  place  a  man  of  ordinary  prudence  on  inquiry  with 
reference  to  th?  conduct  of  his  vendor.  The  jury  properly  found  from  the 
evidence  in  this  case  that  a  pretended  sale  was  made  with  a  purpose  to 
defraud  the  original  vendor. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  Oliver  A<  HjLttKEr,  Judge,  presiding.  Opinion  filed 
Jane  12, 1886. 

Mr.  Wm.  J.  Allen,  for  appellants. 
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Thompson  v.  Duff. 
Mr.  W.  W.  Barb,  for  appellee. 

Gbeen,  J.  Appellants  brought  replevin  in  the  Circuit 
Court  of  Jackson  county  against  appellee  to  recover  Bteam 
engine,  boiler,  sawmill,  tools,  etc.,  and  upon  the  trial  a  verdict 
and  judgment  for  appellee  was  rendered  from  which  appellants 
took  this  appeal.  We  think  the  instructions  given  for  the 
defendant  below  were  right  and  those  requested  by  the 
plaintiflEsi  and  refused  were  properly  refused,  leaving  only  this 
question  for  us  to  determine :  was  the  verdict  of  the  jury  jus- 
tified by  the  evidence,  and  the  judgment  thereon  right? 
Although  there  was  a  conflict  in  the  evidence  the  jury  were 
satisfied  doubtless  from  all  of  it  that  the  property  in  contro- 
versy had  been  sold  by  the  Mansfield  Michine  Works  of  Ohio 
to  J.  A.  Woods,  Wm.  C.  Woods  and  James  H.  Vaughn,  by 
written  contract,  for  $2,280,  payable  partly  in  cash,  balance  to 
b3  in  installments  secured  by  notes  and  chattel  mortgage  on 
engine,  boiler  and  equipments,  with  the  further  conditions 
that  no  verbal  contract  different  from  the  written  terms  could 
be  made  for  or  on  behalf  of  vendor  ;  and  also  providing  for 
the  title  and  right  of  possession  remaining  in  vendor  until  pay- 
ment had  been  made.  This  contract  is  omitted  in  the  abstract 
but  appears  in  the  record.  The  vendees  did  not  make  the 
cash  payment  or  give  notes  and  mortgage  as  agreed,  but  i  c- 
ceived  the  property  from  the  agent  of  the  vendor;  and  it  is 
not  claimed  any  payment  was  ever  made  except  a  jack  valued 
at  $200,  delivered  by  Wm.  C.  Woods  to  Bennett,  an  agent  of 
vendor,  and  an  overpayment  of  $30  on  freight,  made  by 
Woods  to  Bennett,  which  amount  of  $230  Woods  testifies  was 
to  be  applied  on  said  cash  payment  But  aside  from  the  clause 
forbidding  any  change  in  the  terms  of  the  contract  Bennett 
denies  such  application  was  made.  Appellant  Thompson 
claims  one  half  interest  in  the  property  by  his  purchase  from 
Wm.  C.  Woods  of  such  one  half  for  $600,  estimated  by 
Thompson  to  be  the  amount  of  damage  he  had  sustained  by 
delay  and  lumber  badly  sawed  for  him  at  the  mill  by  the 
Woods.  He  says  he  also  let  Woods  have  $20  and  some  poplar 
lumber  Wm.  C.  Woods  testifies  he  sold  to  Thompson  but  does 
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not  state  at  what  price,  or  how  it  was  paid  him.  Appellant 
Lipe  claims  the  remaining  half  interest  in  this  property  and 
testifies  he  bought  it  of  Wm.  C.  Woods  August  10th — does  not 
state  the  year — for  $500,  and  gave  Woods  his  note  due  in  two 
years  therefor;  that  ho  was  the  brother-in-law  of  Woods; 
owned  no  property  liable  to  execution  and  had  paid  nothing  on 
his  note.  Wm.  C.  Woods  denied  executing  said  written  con- 
tract and  testified  he  was  the  sole  owner  of  the  property  at  tlie 
time  he  sold  to  Thompson.  And  James  H.  Vaughn  testified 
at  the  trial  he  still  owned  all  the  interest  he  had  ever  had  in 
said  property  as  vendee  under  the  contract  referred  to  and 
had  never  paid  anything  for  it.  Appellee  Duff  (as  appears  by 
the  record  but  not  in  abstract)  testified  he  bought  said  prop- 
erty from  Pany,  agent  of  the  Machine  Co.,  August  8,  18^?, 
for  $1,975,  paid  $800  cash,  gave  his  notes  for  balance,  and  hfid 
paid  one  of  those  notes,  $300.  Tlie  agent  also  testified  1o 
this  sale.  The  bona  Jides  of  the  transaction  between  the 
appellants  and  Wm.  C.  Woods,  relied  upon  to  establish  their 
title  and  right  to  the  popsession  of  this  property,  is  the  pivotal 
point  in  tiiis  case  and  this  was  a  question  of  fact  to  be  deter- 
mined by  the  jury.  So  far  as  Lipe  is  concerned  it  does  not 
appear  he  bought  prior  to  the  purchane  by  Duff ;  he  gave 
nothing  but  the  note  of  an  insolvent  maker,  never  took  pos- 
session of  or  assei*ted  any  claim  as  owner  of  said  property 
until  the  trial ;  and  the  circumstances  surrounding  the  transac- 
tion suflSciently  advised  him  of  the  fraudulent  purpose  of  tlr's 
pretended  sale  to  him.  The  mere  acceptance  of  a  transfer  of 
property  without  a  valuable  consideration  has  been  held  to  be 
of  itself  a  suflicient  evidence  of  a  participation  in  the  debtor's 
fraudulent  intent.  Bump  on  Fraudulent  Con.,  2d  Ed.,  p.  197. 
As  to  appellant  Thompson,  in  addition  to  his  testimony  before 
adverted  to,  other  admissions  in  his  testimony  might  well 
liave  induced  the  jury  upon  his  testimony  alone  to  doubt  the 
fauTiess  of  his  transaction  with  Wm.  C.  Woods.  He  says  he 
bought  on  August  8,  1883,  and  knew  as  early  as  April  of  that 
year,  these  vendees  of  the  Machine  Co.  had  not  complied  with 
the  terms  of  their  contract,  and  that  the  vendor  insisted  on  its 
right,  by  reason  of  such  dnfauH,  to  retake  the  property ;  the 
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mode,  amount  and  kind  of  payment  he  claimed  to  have  made, 
his  admissions  that  he  had  heard  about  the  conditions  of  said 
contract  before  he  bought,  knew  of  the  defau  t  of  vendees  to 
make  payment  thereon  and  did  not  care  what  the  company 
claimed,  and  did  not  ti-y  to  find  out,  all  tend  to  show  he  is  not 
a  lona  fide  purchaser.  With  the  notice  he  had  he  took 
the  title  of  Wm.  C.  Woods  as  it  was  and  no  better.  From  all 
the  evidence  the  jury  properly  found  that  appellants'  claim 
of  ownership  and  right  of  possession  of  this  property,  ac- 
quired in  good  faith  and  for  a  valuable  consideration,  was  not 
proven,  but  that  the  proof  showed  a  pretended  sale  with  a  pur- 
pose to  defraud  the  original  vendor  by  putting  the  property 
out  of  its  reach,  participated  in  by  the  appellants  and  Wm.  C. 
Woods.  Such  a  transaction  with  such  a  purpose  is  a  fraud  the 
law  will  not  countenance.  "  If  the  purchaser  from  a  fraudu- 
lent vendor  buys  with  notice  of  the  fraudulent  intent  of  his 
vendor,  he  stands  in  his  vendor's  shoes,  and  notice  may  be  in- 
ferred from  the  existence  of  certain  facts  and  circumstances 
that  would  place  a  man  of  ordinary  prudence  on  inquiry  with 
reference  to  the  conduct  of  his  vendor."  Cowling  v.  Estes, 
15  Bradwell,  260 ;  Bump  on  Fraudulent  Con.,  2d  Ed.,  200. 
In  Grad'e  v.  Kern,  109  111.  563,  whore,  as  in  this  case,  the 
evidence  tended  to  show  the  sale  was  pretended,  not  real,  but  a 
divice  to  put  goods  out  of  the  reach  of  vendor's  partners,  and 
vendee  was  a  party  to  the  scheme,  he  acquired  no  title  to  the 
g)od3,  and  a  subsequent  sale  by  tho  other  partners  on  behalf 
of  the  firm  passed  a  valid  title  to  the  subsequent  vendee.  In 
the  case  of  Van  Duzor  v.  Allen,  90  111.  500,  a  threshing  ma- 
chine was  in  controversy,  and  the  purchaser  failed  to  give  notes 
and  mortgage  to  secure  payments  as  agreed,  and  vendee  got 
]X)ssession  of  and  used  the  machine,  and  vendor  knew  this  fact; 
yet  as  between  vendor  and  purchaser  the  trade  was  not  so  far 
executed  as  to  p^ss  title  to  the  latter.  The  faxjt  then  having 
been  found  by  the  jury  fau'ly,  as  we  think,  from  the  evidence, 
that  the  transactions  between  appellants  and  Wm.  C.  Woods 
were  pretended  sales,  merely  coupled  with  a  fraudulent  pur- 
pose, participated  in  by  appellants,  to  put  the  property  out  of 
the  reach  of  tho  original  vendor,  the  rules  of  law  applicable  to 
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sncli  facts  necessarily  defeats  the  recovery  of  the  property  by 
appellants.  And  no  error  appearing  requiring  the  reversal  of 
the  judgment  appealed  from,  it  is  affii*med. 

Judgment  affirmed. 


John  D.  Agnew 

V. 

Caroline  Lighten  et  al, 

1.  Chawcery— AssioNiffENT  OF  DOWER. — ^The  decree  awarding  the 
widow  the  poe8e88]0&  of  the  premises  set  off  by  the  commissioners,  etc.,  was 
properly  passed  and  recorded,  and  it  was  not  essential  to  its  validity  that  it 
should  be  signed  by  the  judge. 

2-  Chancery  practice. — ^Where  the  court  had  jurisdiction  of  the 
subject-matter  and  of  the  person  of  appellant,  the  decree  can  not  be  attacked 
in  a  collateral  proceeding  for  mere  errors  that  may  have  occurred  upon  the 
hearing  or  in  the  decree. 

Appeal  from  the  Circuit  Court'of  Monroe  county;  the 
Hon.  Wm.  n.  Synder,  Judge,  presiding.  Opinion  filed  June 
12,  1886. 

In  1883  the  appellee,  then  Fultz,  as  widow  of  Jacob 
Fultz,  Sr.,  and  some  of  the  heirs  of  said  Jacob  Fultz,  filed 
their  bill  in  the  Monroe  Circuit  Conrt  to  partition  the  lands 
of  which  he  died  seized  and  to  assign  dower  and  homestead 
to  said  appellee,  making  the  other  heirs  and  the  appellant  and 
some  other  tenants  parties  defendant.  Summons  was  issued 
and  served  upon  all  the  defendants,  and  such  proceedings 
were  had  that  the  bill,  so  far  as  it  proceeded  for  a  partition 
of  the  lands,  was  dismissed,  and  commissioners  were  appointed 
to  assign  dower  and  homestead  to  said  Caroline.  The  com- 
missioners repoi-ted  such  assignment  which  was  approved  by 
the  court,  and  a  decree  entered  of  record  awarding  her  the 
possession  of  the  premises  so  set  off  to  her  and  requiring  any 
of  the  parties  to  the  suit  who  were  in  possession  of  the  prom- 
ises tliuB  assigned  to  deliver  such   possession   to  her  upon 
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written  notice  so  to  do,  and  in  default  of  their  bo  doing  that  a 
writ  of  possession  issne  to  the  sheriff  requiring  him  to  put  the 
appellee,  Caroline,  in  possession  of  the  lands.  The  appellant 
was  in  possession  of  some  of  the  lands  thus  assigned  to  her 
and  refused  to  surrender  the  possession  upon  notice,  and  a 
writ  of  possession  was  issued  and  placed  in  the  hands  of  the 
sheriff  for  execution,  and  he  thereupon  filed  the  present  bill 
to  enjoin  the  proceedings  under  such  writ,  making  the  said 
Caroline  and  the  sheriff  parties  defendant.  Upon  hearing, 
the  bill  was  dismissed,  and  the  record  removed  into  this  court 
by  appeal. 

Messi's.  RiOKEET  &  Michatt,  for  appellant 

Mr.  Wm..  Winkelman,  for  appellee. 

Pills lUBY,  P.  J.  The  argument  of  counsel  for  a  reversal 
of  this  decree  seems  to  bo  based  solely  upon  what  is  claimed 
to  be  errors  in  the  original  proceeding  for  the  assignment  of 
dower  and  homestead.  It  is  suggested  that  the  decree  was 
not  signed  by  the  judge  passing  it  and  that  it  was  surrepti- 
tiously placed  upon  the  record  without  any  order  of  court 
There  is  nothing  in  the  record  tending  to  show  that  the  decree 
was  not  properly  passed  and  recorded,  and  it  not  being  essen- 
tial to  its  validity  that  it  should  be  signed  by  the  judge 
(Dunning  v.  Dunning,  37  111.  306),  the  point  urged  can  not  be 
sustained. 

There  is  nothing  in  the  position  assumed  that  the  wint  of 
possession  was  a  nullity,  because  the  decree  did  not  provide 
for  the  service  upon  the  defendant  of  a  copy  of  the  decree 
instead  of  a  written  notice.  The  court  could  have  ordered 
under  the  statute  that  the  writ  issue  at  once  without  the  serv- 
ice of  notice  or  copy  of  the  decree  upon  the  defendant,  and  ho 
has  no  cause  of  complaint  in  the  regard  complained  of.  It  is 
clear  the  court  had  jurisdiction  of  the  subject-matter  and  of 
the  person  of  appellant,  and  the  principle  is  well  settled  that 
in  such  case  the  decree  can  not  be  attacked  in  a  collateral  pro- 
ceeding for  mere  erroi-s  that  may  have  occuiTcd  upon  the 
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hearing  or  in  the  decree.    We  see  no  error  in  the  decree  and 
it  will  be  aflirmed. 

Decree  affirmed. 


William  C.  Kich  et  al. 

V. 

David  Qow. 

1.  Road  law— Questionb  as  to  KBCisssrrT  of  HOAn.—Wheiher  a  pro- 
posed road  will  be  more  expensive  to  keep  in  repair  than  the  old  one,  or 
whether  a  pnblic  necessity  for  the  new  road  exists,  are  questions  for  the 
connty  authorities  charged  by  statute  with  the  duty  of  determining  ihem 
before  making  the  order  establishing  the  road,  and  their  conclusions  thereon 
are  not  a  subject  of  review  by  the  courts  in  a  collateral  proceeding. 

2.  Same.— The  mere  fact  that  the  order  of  the  county  board  requires 
something  to  be  done  Vy  the  petitioners  which  the  board  has  no  right  to 
compel,  can  not  destroy  the  jurisdiction  of  the  board  to  grant  the  prayer  of 
the  petition  if  the  public  interest  demands  it.  The  condition  in  such  order 
that  the  costs  and  damages  be  paid  by  the  petitioners  will  not  render  the 
whole  order  void. 

Ekbob  to  the  Circuit  Court  of  Union  county ;  the  Horn 
Egbert  W.  MgCabtnbt,  Judge,  presiding.  Opinion  filed) 
June  12, 1886. 

Bill  in  equity  by  defendant  in  error  against  the  plaintiffs  in 
error,  praying  for  an  injunction  against  them  to  restrain  the 
said  Bich,  as  supervisor  of  roads,  and  the  said  Wallace,  as  a 
justice  of  the  peace,  from  further  proceedings  to  open  a  high- 
way or  to  assess  damages  to  plaintiff  in  error  consequent  upon 
the  location  of  the  highway  over  his  lands. 

The  bill  alleges  that  tlie  complainant  is  the  owner  of  a 
valuable  farm  in  said  county  of  Union  in  a  high  state  of  cul- 
tivation and  arranged  with  reference  to  the  public  highway 
which  runs  through  it,  in  a  most  convenient  manner ;  that 
such  highway  was  re-located  by  the  county  commissioners' 
court  in  1878,  and  since  its  said  re-location  he  has  an*anged  his 
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farm  to  conform  to  the  new  road  and  leveled  down  the  banks 
of  the  old  road,  manured  it  and  now  has  it  under  a  high  state 
of.  cultivation.  That,  at  the  December  term,  1884,  of  the 
county  board  of  Union  county,  a  petition  was  presented  by 
the  defendant,  William  Kich,  Sr.,  to  again  lociite  said  high- 
way upon  said  line,  and  viewers  thereupon  were  appointed  to 
survey  and  locate  said  highway  as  prayed  for,  and  that  two  of 
said  viewers  reported  in  favor  of  said  re-location,  and  one  ad- 
versely to  it,  and  the  coimty  board  adopted  the  report  of  the 
majority  and  ordered  the  road  to  be  opened  of  lawful  width 
upon  the  condition  that  the  petitioners  pay  all  costs  and  dam- 
ages which  might  bo  occasioned  by  the  building  and  construc- 
tion of  said  road. 

Further  avers  that  said  Rich  caused  himself  to  be  appointed 
supervisor  of  roads  in  the  district  where  the  proposed  road  is 
to  be  made,  and  that* he  as  supervisor  has  caused  suits  to  be 
instituted  before  plaintiflf  in  error,  Wallace,  a  justice  of  the 
peace,  for  the  assessment  of  damages,  against  the  complainant 
and  one  M.  J.  Bai-num,  which  suit j  were  then  pending  for 
trial.  Avers  that  neither  the  public  nor  the  county  of  Union 
has  any  interest  in  the  result  of  the  suits,  the  whole  matter 
being  remitted  to  the  petitioners  under  the  leadership  of  said 
Rich.  Tliat  the  re-location  of  the  road  will  be  of  iiTcparable 
damage  to  him  and  to  said  Bai^ium,  and  that  he  has  claimed 
the  sum  of  $800  and  Barnum  $100,  which  is  a  reasonable  sum 
for  the  damages  to  tliem  respectively,  so  far  as  money  can 
compensate  therefor. 

The  bill  then  states  that  the  road  as  already  located  is  a  good 
location  and  can  be  kept  in  repair  as  easily  as  the  proposed 
one  and  that  the  road  is  being  located  for  the  benefit  of  indi- 
viduals instead  of  the  public.  Makes  the  order  of  the  county 
court  an  exhibit  to  the  bill  and  asks  that  Rich  and  Wallace  bo 
enjoined  from  taking  any  further  steps  to  open  the  road  or  to 
assess  damages  to  the  complainant.  Temporary  injunction 
was  issued,  and  at  the  next  term  of  the  circuit  court  defend- 
ants appeared  and  entered  their  motion  to  dissolve  the  injunc- 
tion for  want  of  equity  appearing  upon  the  face  of  the  bill, 
which   being  overruled   they   declined   to   answer,  and  the 
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iujnnction  was  made  perpetual,  and  they  bring  tlie  case  to  tliis 
court  by  a  writ  of  error. 

Mr.  D.  W.  TCARRAincB,  for  plaintifEs  in  error. 

Mr.  W.  S.  Day,  for  defendant  in  error. 

PiLUBBTTBY,  P.  J.  The  Hiotion  to  dissolve  the  injunction 
operated  precisely  as  a  demurrer  to  the  bill  (Weaver  v.  Foyer 
70  111.  667),  and  the  question  was  thereby  raised,  whether  the 
facts  aven-ed  showed  such  a  case  as  called  upon  a  court  of 
equity  to  interfere  by  way  of  injunction  to  prevent  any 
f  urtlier  proceeding  to  assess  damages  and  open  the  road  under 
the  statute.  All  the  averments  in  the  bill  showing  that  the 
proposed  road  would  be  more  expensive  to  keep  in  repair 
than  the  old  one,  or  that  no  public  necessity  for  the  new  road 
exists,  can  be  passed  without  comment,  as  those  questions  are 
for  the  county  authorities  charged  by  the  statute  with  the 
duty  of  determining  them  before  making  the  order  establish- 
ing the  road,  and  their  conclusions  thereon  are  not  a  subject 
of  review  by  the  courts  in  a  collateral  proceeding.  Sangamon 
County  V.  Brown,  13  111.  207.  Nothing  is  alleged  in  the  bill 
tending  to  show  that  the  county  board  did  not  acquire  juris- 
diction to  act  upon  the  petition,  appoint  viewers  and  make  an 
order  establishing  the  road  upon  their  rei)ort  recommending 
it.  No  attack  is  made  in  the  bill  upon  the  sufficiency  of  the 
petition,  or  the  time  or  manner  of  giving  the  notice  required 
of  the  intended  application  to  the  board  for  its  action  upon  the 
petition. 

The  principal  point  made  by  the  bill  and  argued  here  for 
the  reh'ef  prayed,  is  that  the  order  of  the  county  board  grant- 
ing the  prayer  of  the  petition  and  ordering  the  road  opened 
upon  the  condition  that  the  petitioners  pay  the  costs  and 
damages  is  a  delegation  of  the  powers  conferred  by  the  statute 
upon  the  county  board  to  the  defendants  to  control  all  the 
subsequent  proceedings  in  relation  to  the  assessment  and  pay* 
ment  of  damages  and  final  opening  of  the  road  as  located  by 
the  viewers.    We  can  not  consent  to  the  view  that  tlie  order 
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should  be  so  construed.  The  petition  was  for  a  public  high- 
way for  public  use,  and  the  viewera  reported  that  the  public 
necessities  demanded  it,  and  the  county  board  in  adopting  such 
report  must  be  considered  as  having  determined  the  question 
of  its  utility  and  necessity  as  a  public  way.  To  this  extent  it 
appears  that  it  acted  in  strict  conformity  with  the  statute  de- 
fining its  powers  and  duties  in  that  regard. 

It  may  be  conceded  that  the  condition  or  requirement  that 
the  costs  and  damages  be  paid  by  the  petitioners  has  no 
wari'ant  in  the  statute,  yet  we  are  not  prepared  to  hold  that 
such  requirement  rendens  the  whole  order  void.  The  statute 
has  provided  how  the  costs  and  damages  are  to  be  paid,  and 
the  requirement  in  the  order  that  they  shall  be  paid  in  any 
other  manner  can  not  be  held  to  operate  as  a  repeal  of  it 

Before  the  land  of  the  complainant  can  be  taken  for  public 
use  his  damages  must  be  assessed  and  paid,  and  he  has  shown 
by  his  bill  that  they  are  capable  of  admeasurement,  and  it 
would  seem  that  he  would  have  but  a  small  interest  in  the 
question  from  what  source  the  money  is  derived.  The  mere 
fact  that  the  order  requires  something  to  be  done  by  the  peti- 
tioners which  the  board  has  no  right  to  compel,  can  not 
destroy  the  jurisdiction  of  the  board  to  grant  the  prayer  of 
the  petition  if  tlie  public  interest  demands  it.  The  condition 
relates  to  subsequent  proceedings  in  the  cause  and  may  well 
be  Ignored  or  disregarded.  Tlie  proceedings  show  the  laying 
out  of  a  public  road  in  compliance  with  the  terms  of  the  stat- 
ute, and  the  supervisor  has  taken  the  proper  and  necessaiy 
steps  to  have  the  justice  assess  the  complainant's  damages,  and 
until  the  damages  assessed  are  paid  or  tendered  the  com- 
plainant can  not  be  in  danger  of  losing  his  land.  In  case  the 
county  board  fails  or  refuses  to  pay  the  damages  no  injury 
results  to  him. 

Holding,  as  we  do,  tliat  the  condition  in  the  order  is  invalid 
and  the  order  re-locating  the  road  within  the  power  and  juris- 
diction of  Cie  county  board,  there  is  no  ground  upon  which 
complainant  at  tliis  time  can  ask  a  court  of  equity  to  restrain 
the  supervisor  and  justice  of  the  peace  from  proceeding 
to  perfect  the  legal  laying  out  of  the  road,  by  the  assessment 
of  damages. 
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The  decree  making  the  injunction  perpetual  will  be  reversed 
and  the  cause  remanded  with  directions  to  the  circuit  court  to 
dissolve  the  injunction  and  dismiss  the  bill  without  prejudice. 

Decree  reversed  and  remanded. 


St.  Louis,  Vandalia  &  Terre  Haute  R.  R.  Co. 
Christopher  Faitz. 

19  "K> 
5d    543 

SEAT.ED  VERDICT.— It  18  Competent  for  parties  to  stipulate  for  the  non-  i9    85! 

atteDdance  of  the  jurors  where  a  sealed  verdict  is  opened  and  read  in  ^ij^^i  - 

court,  bat  a  mere  agreement  for  a  sealed  verdict  does  not  have  that  effect  J^m  g^j^j 

nor  deprive  the  parties  of  the  right  to  have  the  jury  polled.    A  rule  of  court  '  ^      7  ' 
as  to  sealed  yerdicts  construed. 

Appbax  from  the  Circuit  Coart'of  Madison  county;  the  Hon. 
Wm.  H.  Snydkb,  Judge,  presiding.  Opinion  filed  July  10, 
1886. 

Action  by  appellee  to  recover  damages  for  the  killing  of 
two  horaes  and  the  destruction  of  a  wagon,  caused  by  a 
collision  at  the  crossing  of  a  public  highway  over  the  railroad 
of  appellant  The  negligence  charged  in  tlie  declaration  is 
the  failure  to  ring  the  bell  or  sound  the  whistle  as  required 
by  the  statute.  It  appears  from  the  record  that  on  the  day 
of  the  collision  the  plaintiff  below  and  his  son  started  to  the 
timber  to  obtain  firewood,  each  driving  a  team  of  horses  at. 
tached  to  a  wagon,  the  son  driving  in  advance  of  the  appellee. 
When  the  team  driven  by  the  son  reached  the  railroad  cross- 
ing, a  locomotive  belonging  to  appellant  collided  with  it,  kill- 
ing the  boy  and  horses  and  destroying  tlie  wagon.  Tlie  ap- 
pellee at  this  time  was  about  two  hundred  yards  from  the 
crossing  but  in  f  uU  view  of  it.  The  property  destroyed  be- 
longing to  the  appellee,  he  brought  this  suit  to  recover  for  it. 
On  the  trial  he  recovered  and  tlie  railroad  compaby  appealed. 
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Mr.  John  G.  Williams  and  Mr.  Fbank  B.  Bowman,  for  ap- 
pellant; that  the  court  erred  in  refusing  to  poll  the  jury,  cited 
Johnson  v.  Howe,  2  Gilm.  342;  Rigg  v.  Cook,  4  Gilm.  352; 
Grotty  V.  Wyatt,  3  Bradwell,  3S9. 

Messrs.  BIromb  &  Hadley,  for  appellee;  as  to  rules  of 
practice,  citod  Beveridge  v.  Hewitt,  8  Bradwell,  473;  Hinck- 
ley V.  Dean,  lrf4  111.  630;  Pierce  v.  Hasbrouck,  49  111.  27; 
Koon  V.  Ins.  Co.,  104  U.  S.  (Otto)  107. 

PiLL'^BUKY  P.  J.  Tlie  testimony  introduced  upon  the  trial, 
upon  the  question  whether  the  appellant  was  guilty  of  the 
negligence  charged,  and  the  servant  of  appellee  exercised  the 
ciire  required,  is  quite  conflicting,  and  as  the  case  must  again 
be  tried  at  the  circuit,  we  do  not  deem  it  advisable  to  enter 
into  any  discussion  of  its  weight  or  credibility. 

There  was  n  »  claim  made  in  the  court  below,  neither  is 
there  here,  that  the  appellee  was  guilty  of  negligence  in  trust- 
ing his  son  to  drive  the  team.  So  far  as  appeara  he  was 
fully  competent  for  such  purpose.  Having  put  his  son  in 
charge  of  the  team,  he  became  responsible  by  relation  for  any 
negligence  of  his  son  contributing  to  the  injury.  Three  in- 
stnactions  were  given  for  the  plaintiff,  the  first  stating  the 
bttitutory  duty  of  railroad  companies  in  crossing  highways,  to 
which  no  objection  is  taken.  It  is  urged  that  the  second  in- 
struction is  open  to  the  objection  that  it  tells  the  jury  that  a 
failure  to  hoth  ring  the  bell  and  sound  the  whistle  continu- 
ously for  eighty  rods  before  crossing  the  highway  constitutes  a 
prima  facie  case  of  negligence.  If  the  instruction  could  fairly 
be  said  to  bear  such  construction,  the  objection  would  be  well 
taken,  but  while,  perhaps,  it  is  not  as  clearly  expressed  as  it 
might  be  in  this  regard,  when  considered  with  reference  to 
the  first  one  defining  the  duties  of  railroads,  it  could  not  be 
understood  by  the  jury  as  containing  the  idea  suggested. 

The  most  serious  objection  to  this  instruction  is  the  same 
as  that  to  the  third,  which  is  as  follows:  "If  the  jury  believe, 
from  the  evidence,  that  the  injury  com  lained  of  was  oc- 
casioned by  a  collision  between  the  team  and  wagon  of  tlio 
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plaintiff  and  a  locomotive  engine  of  the  defendant,  on  a 
])nb1ic  road,  at  a  place  where  snch  road  crossed  the  rail- 
road of  tlie  defendant,  and  that  the  plaintiff  used  ordinary 
cai*e  and  caution  to  avoid  a  collision,  and  that  the  collision 
was  owing  to  the  negligent,  careless  and  unskillful  man- 
ner in  which  the  servants  of  the  defendants  managed  the 
locomotive  and  ti-ain  of  cars  attached,  as  charged  in  the  dec- 
laration, then  the  jury  should  find  a  verdict  for  the  plaintiff. '* 
This  insti'uction  substantially  ignores  the  question  of  con- 
tributory negligence  ujwn  the  part  of  the  driver  of  plaintiff's 
team,  by  making  the  test  of  liability  of  the  defendant  depend 
upon  .is  negligence,  and  the  care  of  i\\Q plaijitiff  to  avoid  the 
injury.  As  we  have  said,  the  plaintiff  did  no  negligent  ac# 
The  most  that  can  be  claimed  is  that  the  law,  under  the  cir- 
cumstances proven,  charges  the  plaintiff  with  the  effect  of  the 
driver's  negligence  upon  tlie  alleged  liability  of  the  defend- 
ant. It  is  not  probable  that  counsel  intended  it  as  a  proper 
statement  of  the  law  as  to  imputable  negligence,  and  it  is  quite 
clear  tliat  the  jury  would  not  so  understand  it.  Tliey  would 
very  likely  consider  it  as  relieving  them  of  the  necessity  of 
passing  upon  the  question  of  the  driver's  care,  or  want  of  it, 
if  they  found  the  plaintiff  had  exercised  ordinary  care  to 
avoid  the  collision.  The  same  objection  applies  to  the- second 
instruction,  which  leads  us  to  conclude  that  it  was  perhaps 
tlirough  inadvertence  in  writing  the  instractions  that  the  care 
of  the  plaintiff  was  referred  to  as  the  test  and  not  that  of  the 
servant ;  but  the  result  of  the  error  must  be  the  same  what- 
ever the  reason  may  have  been  for  so  drafting  them.  Ex- 
ception was  also  taken  to  the  action  of  the  court  in  ovemil- 
ing  the  application  of  defendant  for  a  continuance  upon  the 
ground  of  the  absence  of  a  material  witness,  resident  of  the 
State  of  Missouri.  The  testimony  of  the  witness  as  shown 
by  the  affidavit  was  material  to  the  issues  involved,  but  in  our 
opinion  no  sufficient  diligence  to  obtain  his  deposition  or  at* 
tendance  was  shown,  and  no  error  was  committed  by  the  court 
in  oveiTuling  the  motion.  Exception  w%s  also  taken  to  the  ac- 
tion of  the  coui*tin  refusing  the  defendant's  request  to  have 
the  jury  polled  upon  the  return  of  the  verdict  into  court.     It 
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appeal's  from  the  special  bill  of  exceptions,  that  when  the  ver- 
dict was  roturnei  into  court  tlicre  were  only  eleven  jnrors 
present,  the  other  one  being  absent  and  repoi*tcd  to  be  sick, 
and  upon  opening  and  reading  the  verdict  the  attorney  for 
defendant  requested  to  have  the  jury  polled,  and  the  court 
rofusol  the  application,  on  the  ground,  as  stated  in  the  bill  of 
exceptions,  '^  that  incase  of  a  sealed  verdict  a  polling  of  the  jury 
was  then  and  there  not  required/'  and  against  the  protest  of 
c  junccl  entered  the  verdict  of  record.  Italso  appears  from  the 
record  that  one  of  the  rules  of  practice  in  that  court  provides 
that  "  an  agreement  on  the  part  of  counsel  to  receive  a  sealed 
verdict  shall  be  considered  and  treated  as  a  waiver  of  the 
fight  to  poll  the  jury  and  to  take  any  but  substantial  objec- 
tions to  the  verdict ;  and  it  shall  authorize  the  coui-t  to  put 
the  verdict  in  tlie  proper  form ;  and  in  all  cases  where  a  jury 
retires  without  objection  to  a  sealed  verdict  on  the  part  of 
either  party,  a  sealed  verdict  may  be  rendered." 

It  was  formerly  the  practice  :^ot  to  allow  the  jury  to  sepa- 
rate until  their  verdict  was  publicly  announced  in  open  court, 
and  to  compel  tliem  to  agi-ee  they  were  frequently  deprived 
of  the  necessaries  of  life  during  their  deliberations;  and  if,  be- 
fore they  had  agi*eed,  it  became  necessary  for  the  court  to 
leave  the  town  where  the  ease  was  being  tried,  the  judges 
were  not  bound  to  wait  for  them,  but  might  carry  them  around 
the  circait  in  a  cart,  although,  as  Blackstono  quaintly  observes, 
they  are  not  to  be  threatened  or  imprisoned.  A  much  milder 
and  more  humane  practice  has,  however,  been  adopted  by  the 
courts  of  this  country.  Here,  it  is  true,  we  do  not  permit 
them  to  separate  until  they  have  agreed,  but  in  the  meantime 
they  are  furnished  with  all  necessary  refreshments,  and  if  in 
civil  causes  they  Kgi'ee  during  a  temporary  adjournment  of  the 
court,  they  can  be  directed,  and  frequently  are,  to  seal  their 
verdict  and  return  with  it  into  open  court  when  it  again  con- 
venes. This  pract'ce  is  called  returning  a  sealed  verdict, 
which  is  nothing  more  than  putting  their  finding  in  writing 
and  placing  it  in  an  envelope  which  is  sealed,  and  when  the 
court  is  again  in  session  the  jury  come  in  and  give  their  ver- 
dict, in  all  respects  as  if  it  had  not  been  sealed,  and  a  juror 
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may  then  dissent  from  it  if,  since  the  sealing,  he  has  honestly 
changed  his  mind.    Bouvier,  title,  Saaling  of  a  Verdict. 

It  is  not  believed  that  in  thus  relaxing  the  strictness  of  such 
ancient  rules  any  inconvenience  has  been  suffered,  or  the  ad- 
ministration of  justice  been  made  less  satisfactory  or  less  ef- 
fective or  certain.  And,  personally,  I  believe  that  the  more 
confidence  we  repose  in  jurors  as  men  of  sound  sense  and  ca- 
pable of  appreciating  the  individual  responsibility  resting  upon 
them  as  arbiters  in  the  cause  submitted  to  them,  the  more  we 
treat  them  as  reasonable  men,  the  better  will  they  understand 
and  perform  their  duties,  and  justice  and  right  be  advanced 
thereby.  The  verdict  thus  returned  by  the  jury  into  open 
court  is  to  be  treated  in  all  respects  as  though  they  had  not 
separated.  It  was  settled  as  early  as  Johnson  v.  Howe,  2  Gil. 
334,  that  upon  a  verdict  being  returned  by  the  jury,  a  party 
to  the  cause  had  the  undoubted  right  to  poll  the  jury,  inquiring 
of  them  severally  whether  they  agi*eed  to  the^  verdict  an- 
nounced, followed  by  Rigg  v.  Cook,  4  Gil.  333,  tliat  a  denial 
of  such  right  was  error,  and  that  it  made  no  difference  in  this 
respect  that  the  verdict  was  delivered  sealed,  and  that  a  direc* 
tion  to  the  jury  to  seal  up  their  verdict  and  sepai-ate  does  not 
dispense  with  the  personal  attendance  of  the  jurors  when  the 
verdict  is  received,  and  if  any  of  them  dissent,  the  verdict  can 
not  be  received.  The  case  of  Martin  v.  Morelock,  32  111.  485, 
was  one  where  the  parties  stipulated  that  the  jury,  if  they 
agreed,  might  seal  their  verdict,  deliver  it  to  the  officer  and 
separate,  and  upon  presentation  of  a  sealed  verdict  in  open 
court,  some  of  the  jurors  expressed  dissatisfaction  with  it,  on 
account  of  a  mistake  in  computation,  and  the  court  directed 
them  to  retire  and  further  consider  of  their  verdict.  The  jury 
having  reconsidered  the  assessment  of  damages,  increased  it, 
and  the  defendants  assigned  error  upon  this  action  of  the  court. 
The  court  held  that  the  record  did  not  disclose  such  a  case  as 
dispensed  witli  the  attendance  of  the  jurors  in  open  court 
when  their  verdict  was  received,  and  on  their  dissenting  thereto 
the  power  of  the  court  was  unquestioned  to  compel  them  to 
again  retire  and  reconsider  it,  notwithstanding  their  separation 
after  they  had  agi*eed  and  sealed  tlie  verdict  announced   in 
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open  court.  And  this  upon  tlio  ground  stated  in  Rigg3  v. 
Cook,  supra,  that  until  the  verdict,  although  scaled,  lias  boon 
accepted  by  the  court  and  recorded,  the  parties  have  the  right 
to  have  the  jury  examined  by  the  poll,  and  any  of  the  jurors 
may,  until  so  recorded,  dissent  from  tlie  former  finding,  and 
that  the  only  verdict  recorded  is  the  final  one.  This  right  to 
have  the  jury  examined  by  the  poll  is  a  legal  one,  of  which 
the  parties  to  this  suit  can  not  be  deprived  without  their  con- 
sent; and  an  agreement  merely  upon  their  part  that  the  jury 
may  seal  thoir  verdict  and  separate,  docs  not  dispense  with 
their  attendance  when  tlie  verdict  is  received,  nor  deprive  any 
individual  juror  of  his  power  to  dissent  from  the  verdict  thus 
agreed  upon  before  separation,  if  he  objects  when  opened  and 
before  it  is  recorded,  upon  being  inquired  of  individually  if 
the  same  be  his  finding  in  pursuance  of  such  right  thus  vested 
in  the  party.  But  the  law  does  not  prevent  a  party  from 
waiving  such  legal  right  to  the  presence  of  the  jury  when  a 
sealed  verdict  is  opened  and  read  in  open  court,  nor  from  de- 
priving himself  of  the  right  to  examine  the  jury  by  the  poll ; 
accordingly  it  was  held  in  Pierce  v.  Hasbrouck,  49  III.  23» 
that  where  the  parties  to  the  cause  stipulated  in  open  court 
that  the  jury  might  seal  their  verdict  and  deposit  it  in  the 
hands  of  the  officer  to  be  delivered  to  the  clerk  and  then  sep- 
arate and  not  again  return  into  open  court,  it  being  the  last 
day  of  their  service,  the  delivery  of  the  verdict  to  the  cleik 
under  such  an  agreement  was  tantamount  to  a  delivery,  and 
the  court  could  render  judgment  thereon  at  that  or  the  suc- 
ceeding term  of  court.  This  case  is  distinguished  in  Bond  v. 
"Wood,  69  111.  282,  from  Rigg  v.  Cook,  supra,  in  that  it  was 
competent  for  the  parties  to  stipulate  for  the  non-attendance 
of  the  jurors,  when  a  sealed  verdict  is  opened  and  read  in  open 
court,  and  the  doctrine  of  the  Rigg  case  re-affirmed  that  a 
mere  agreement  for  a  sealed  verdict  does  not  have  that  eflfect 
nor  deprive  the  parties  of  the  right  to  have  the  jury  polled. 

And  the  same  rule  is  announced  in  the  case  of  Griffin  v. 
Larned,  111  HI.  432.  In  this  case  no  agreement  was  made 
for  a  sealed  verdict;  but  no  great  stress  should  be  placed  upon 
this  fact,  as  we  have  no  doubt  that  the  circuit  court  in  civil 
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causes  can,  in  case  of  a  temporarj  adjournment  from  day  to  day^ 
and  where  it  is  probable  the  jury  may  agree  before  the  re-con- 
venmg  of  the  court,  direct  the  sealing  of  the  verdict  and  the 
separation  of  the  jury  in  the  meantime,  returning  into  court 
such  sealed  verdict  when  again  in  session.  Yet,  as  we  have 
seen,  such  direction  does  not  deprive  any  party  to  the  cause  of 
his  legal  right  to  have  all  the  jury  present  when  sucli  verdict 
is  received,  or  of  his  right  t » examine  theni  by  the  poll.  If  the 
rule  of  court,  incorporated  into  the  record,  providing  that  an 
agreement  for  a  sealed  verdict  shall  have  the  eflFect  of  preclud- 
ing a  party  from  the  exercise  of  his  right  to  poll  the  jury,  is 
to  be  construed  as  a  valid  exercise  of  the  power  to  establish 
rules  of  practice  for  the  proper  and  orderly  transaction  of 
business  in  the  circuit  court,  then  it  must  be  considered  as  re- 
ferring to  an  agreement  for  the  permanent  separation  of  the 
jury  after  agreeing  upon  and  scaling  their  verdict,  thus  mak- 
ing it  harmonize  with  tlie  Pierce  case,  supra^  otherwise  it  can 
not  but  be  held  as  depriving  a  party  of  a  legal  right  secured 
to  him  by  the  law,  as  declared  in  the  other  cases  above 
mentioned,  without  his  consent,  a  power  which  we  are  not 
willing  to  concede  is  possessed  by  the  circuit  court,  under  tlio 
statute  authorizing  it  to  make,  from  time  to  time,  all  such 
rules  for  the  orderly  disposition  of  business  before  it  as  may 
be  deemed  expedient,  consistent  with  law.  Section  69,  Ch. 
37,  R  S. 

No  express  agreement  being  made  for  a  sealed  verdict,  and 
a  separation  of  the  jury  permanently  being  shown  by  the  rec- 
ord, if  the  case  falls  within  any  provision  of  the  rule  of  court 
it  must  be  under  the  second  clause  of  it,  providing  that  in  all 
cases  where  a  jury  retires  without  objection  to  a  sealed  ver- 
dict on  the  part  of  either  party,  a  sealed  verdict  may  be  ren- 
dered. Conceding  this  portion  of  the  mle  to  be  valid,  as  be- 
ing entirely  consistent  with  the  power  of  the  court  to  direct  a 
sealing  of  the  verdict  and  a  temporary  separation  of  the  jury^ 
the  failure  to  object  to  a  sealed  verdict  is  nothing  more  than 
an  implied  consent  to  such  action  of  the  court,  and  while 
waiving  any  objection  to  the  return  of  the  verdict,  sealed  by 
the  jury  after  such  separation,  into  open  court,  it  can  scarcely 
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bo  80  construed  as  to  o])crate  as  an  express  agreement  that  the 
jury  should  not  be  present,  or  as  a  waiver  of  the  legal  right  to 
poll  the  jnrj.  It  goes  no  further  than  a  consent  to  a  sealed 
verdict,  which,  as  we  have  seen,  when  returned  into  open 
court  by  the  jury  is  to  be  considered  the  same  as  though  it 
were  delivered  are  temts  by  the  foreman  of  the  jury. 

We  hold  therefore  that  it  was  error  to  refuse  the  appellant 
the  right  to  demand  the  presence  of  the  jury  and  to  examine 
them  individually  whether  they  were  still  satisfied  with  the 
verdict. 

For  the  reason  stated  the  judgment  will  be  reversed  and 
the  cause  remanded* 

Judgment  reversed. 


East  St.  Louis  and  Caeondelet  Ry.  Co. 

V. 

Samuel  Fbazier. 

1.  iNSTRrcnoNS.— The  instruction  which  directed  the  jury  to  find  for 
the  defendant  generally,  if  they  found  a  certain  issue  in  fact  in  it«  favor, 
entirely  ignoring  the  issues  made  upon  the  first  and  second  counts  of  the 
deckration,  was  erroneous. 

2.  Instructions  on  hbarurb  of  dauageb. — It  is  fatal  error  in  in- 
structions on  the  measure  of  damages  not  to  inform  the  jury  in  any  of  the 
instructions  that  they  should  be  governed  by  the  evidence  in  the  assessment 
of  damages. 

Ebrob  to  the  City  Court  of  East  St  Lonis;  the  Hon.  "Wm. 
P.  Launtz,  Judge,  presiding.     Opinion  filed  July  10,  1886. 

Action  by  defendant  in  error  to  recover  for  personal  in- 
juries received  while  in  the  employ  of  plaintiff  in  error. 

It  appears  the  railway  company  owned  and  operated  an  ap- 
pliance, called  in  the  declaration  and  proofs  a  cradle,  which  was 
used  to  nin  cars  upon  for  the  purpose  of  putting  them  upon 
a  ferry  to  be  carried  across  the  Mississippi  river  to  St  Louis. 
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This  cradle  was  constmcted  so  as  to  be  moved  up  or  down  an 
incline  a]>on  roIlei*8,  making  it  conform  to  the  stage  of  water, 
or  to  remove  it  up  the  incline  out  of  danger  of  bigli  water  or 
floating  ice.  For  the  purpose  of  drawing  it  up  the  incb'noj 
two  ring  bolts  were  inserted  into  the  sides,  to  which  chains  or 
a  block  and  tackle  could  be  hooked,  and  then  connected  with 
a  locomotive  as  the  power  used.  On  the  occasion  in  question 
Frazier  was  assisting  in  the  preparation  necessary  for  the 
movement  of  the  ci-adle,  being  upon  it  and  in  front  o|  the 
ring  bolts,  to  which  the  chain  was  attached,  the  other  end  be- 
ing connected  with  a  car  coupled  to  an  engine.  While  in  this 
position,  the  locomotive  started,  and  Frazier,  seeing  the  com- 
ing strain  upon  the  chain,  ran  to  get  out  of  danger,  but  not 
succeeding,  and  one  of  the  ring  bolts  breaking,  tlie  chain  was 
jerked  against  him,  and  his  leg  was  badly  cruslied  and  broken, 
and  he  otherwise  injured.  Whether  the  breaking  of  the  bolt 
was  caused  by  its  being  defective  when  it  was  put  in  the 
cradle,  as  charged  in  the  third  count  of  the  declaration,  or 
from  negligent  starting  of  the  engine  by  the  engineer  in 
charge,  as  alleged  in  the  other  counts*  were  questions  litigated 
upon  the  trial,  and  upon  which  the  testimony  was  quite  con- 
flicting. 

The  testimony  bearing  upon  the  question  whether  the 
plaintiff  in  error  is  so  far  permanently  injured  that  he  will 
not  recover  the  entire  use  of  his  crushed  leg  is  quite  un- 
certain if  not  conflicting. 

The  plaintiff  below  asked  and  the  court  gave  for  him 
but  one  instruction,  as  follows: 

^^The  jury  are  instructed  that  the  measure  of  damages  in 
this  case  will  be,  if  a  verdict  is  found  for  the  plaintiff,  a 
reasonable  compensation  for  time  lost  in  consequence  of  the 
injury,  and  for  the  pain  and  suffering  undergone,  the  neces- 
sary expense  of  effecting  a  cure,  and  for  any  permanent  injury 
to  the  plaintiff's  leg  which  renders  it  less  useful." 

The  defendant  roquoitcd  the  court  to  give  to  the  jury 
its  second  instinict ion  as  follows: 

2.  "  The  court  instructs  the  jury  that  the  mere  fact  the 
eye-lK)lts  used  in  the  cradle  mentioned  in  this  case  broke,  does 
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not  render  tlie  defendant  liable  in  this  suit,  and  if  they  believe 
from  the  evidence  that  said  eye-bolts  were  of  good  material, 
of  projxjr  size  and  properly  adjusted  in  said  cradle,  then  they 
should  find  for  the  defendant,"  which  the  court  refused  to  do. 

Exceptions  were  duly  taken  to  this  action  and  here  the 
giving  of  the  one  and  refusing  of  the  other  is  assigned  for 
erroi^ 

The  jiiry  returned  a  verdict  for  the  plaintiff  for  $9,000,  and 
he  remitting  $3,000,  the  motion  for  a  new  .trial  was  oven'uled 
and  judgment  entered  for  the  residue  of  the  verdict,  and  the 
defendant  brings  the  record  here  by  writ  of  error. 

Mr.  A.  8.  WiLDERMAN,  for  plaintiff  in  en'or  ;  as  to  instruc- 
tions on  measure  of  damages,  cited  City  of  Freeport  v.  Isbell, 
83  111.  440  ;  Martin  v.  Johnson,  89  111.  537 ;  C,  B.  &  Q.  R.  R. 
Co.  V.  Warner,  108  111.  538 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Syker, 
96  111.  162 ;  Rolling  Mill  Co.  v.  Mon-issey,  111  111.  646. 

':    Mr.  M.  Millard,  for  defendant  in  error. 

.  PiLLSBURY,  P.  J.  The  court  held  properly  in  refusing  the 
second  instruction  asked  by  defendant  for  two  reasons :  Firet, 
it  contains  a  direction  to  the  jury  to  find  for  Jthe  defendant 
generally,  if  they  find  the  one  issue  of  fact  in  its  favor,  the 
condition  of  the  bolt  which  broke,  entirely  ignoring  the  issues 
made  upon  the  first  and  second  counts  of  the  declaration. 
The  issues  were  presented  whether  the  bolt  was  broken  by 
the  negligence  of  the  engineer,  and  if  so  whether  he  occupied 
such  a* relation  to  the  plaintiff  as  constituted  them  fellow 
servant  i  within  the  rule  prevailing  in  this  State.  Other  issues 
may  be  said  to  be  involved  which  the  instruction  if  given 
would  withdraw  from  the  jury.  Second,  the  principle  of 
the  instruction  was  contained  in  the  fii-st  instruction  given  for 
the  defendant  and  the  court  was  not  required  to  repeat  it. 

We  are  compelled  to  say,  however,  that  the  instruction 
given  for  the  plaintiff,  standnig  as  it  does  alone  in  the  record, 
while,  perhaps,  stating  the  measure  of  damages  in  this  class 
of  cases  properly  enough  as  an  abstract  proposition  of  law, 
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should  Bot,  under  the  decisions  of  our  Supreme  Court,  have 
been  given  in  the  form  asked,  but  should  have  been  modified 
or  refused. 

The  jury  are  not  told  by  this  instruction,  or  any  other  in 
the  record,  that  they  sliould  be  governed  by  the  evidence  in 
the  assessment  of  damages,  an  error  held  fatal  in  City  of  Free- 
port  V.  Isbell,  83  111.  440;  Martin  v.  Johnson,  89  HI.  537;  C, 
B.  &  Q.  R  E.  Co.  V.  Sykes,  96  LI.  162 ;  Rolling  MiU  v.  Mor- 
rissey,  111  111.  646,  afid  others  not  necessary  to  cite. 

It  is  suggested  by  counsel  that  as  the  jury  knew  nothing 
about  the  damages  sustained  until  they  heard  the  evidence 
they  had  no  basis  for  their  action  except  as  conveyed  to  them 
by  the  evidence,  and  to  be  always  reminding  them  of  their 
duty  to  be  governed  in  all  their  findings  by  the  evidence 
partakes  of  the  character  of  a  reflection  upon  their  intelligence 
and  integrity.  Whatever  force  there  njay  be  in  this  sugges- 
tion we  need  not  stop  to  inquire  as  it  is  effectually  disposed 
of  in  the  decisions  referred  to,  which  are  binding  upon  this  as 
well  as  on  the  court  below. 

Had  the  jury  been  infor/ned  of  their  duty  in  this  regard  by 
any  instniction  in  the  case,  this  objection  to  it  might,  perhaps, 
be  considered  as  obviated. 

The  most  serious  objection  to  the  instruction,  in  our  view, 
is  that  it  assumes  the  existence  of  the  various  elements  of 
damages  recited  in  it  as  constituting  the  aggregate  amount  of 
damages  that  the  plaintiff  could  recover.  Stated  in  such  ab- 
stract form,  unexplained  by  any  others,  it  seems  to  imply  that 
in  the  opinion  of  the  court  the  evidence  is  suflScient  to  estab- 
lish that  the  plaintiff  had  sustained  damages  from  the^everal 
causes  specified,  and  that  the  only  duty  of  the  jury  was  to 
ascertain  tlie  amount  of  each  and  return  the  aggregate  as 
their  verdict  This  instruction  may  have  been  the  rea- 
son of  the  verdict  returned,  which  is  practically  admitted  l)y 
the  remittitur  to  have  been  one  third  too  large.  The  in- 
struction should  have  been  so  modified  that  the  jury  could  not 
understand  from  it  that  they  might  avoid  the  responsibility 
of  considering  the  evidence  and  to  determine  therefrom 
whether  the  damages  claimed  had  been  proven,  especially  as 
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the  evidence  creates  Bueh  uncertainty  respecting  any  perma- 
nent injury. 

We  think  the  cases  of  Adams  v.  Smith,  58  LI.  417;  T.  P. 
&  W.  Ky.  Co.  V.  Patterson,  63  LI.  304;  Wolcott  v.  Health, 
78  111.  433,  and  Wilson  v.  Bauman,  80  LI.  493,  are  in  point 
upon  this  question,  and  render  the  instruction  so  far  errone- 
ous as  to  require  a  revei'sal  of  the  judgment  We  do  not 
deem  it  necessary  to  discuss  the  weight  of  the  evidence  bearing 
upon  the  several  issues  made,  as  the  case  must  be  again  tried 
at  the  circuit,  and  from  seme  of  the  instructions  given  for  the 
defendant,  notably  the  first,  we  are  not  sure  that  the  foimer 
jury  passed  upon  those  raised  by  the  firet  and  second  counts 
of  the  declaration;  but  for  the  error  indicated  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Philip  Dietz,  et  ux. 

V. 

EoGER  W.  Atwood. 

Debtor  awd  cheditor— Fraudui^itt  transfbr. — ^I£  a  debtor  use  his 
personal  property  upon  the  real  estate  of  another  with  the  knowledge  and 
consent  of  the  owner,  so  that  it  becomes  a  part  of  such  realty,  for  the  pur- 
pose of  defrauding  his  creditors  and  {^eventing  them  from  obtaining  satis- 
faction of  their  demands,  they  may  still  follow  the  property  into  the  hands  of 
the  owner  of  the  premises,  and  fasten  their  claims  upon  such  premises  to 
the  extent  of  the  debtor's  property  so  appropriated. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding.     Opinion  filed  July  10, 

1886. 

The  original  bill  in  this  case  sought  to  set  aside  a  convey- 
ance from  appellant,  Philip  Dietz,  to  his  wife,  Wilhelmina, 
dated  March  17,  1868,  of  lot  one,  block  eleven,  in  EusselTs 
addition  tu  Alton,  on  the  alleged  ground  that  it  was  made 
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-with  the  intent  to  hinder  and  delay  appellee  and  other  cred- 
itors  of  the  said  Philip  Dietz.  It  is  alleged  in  the  bill  that 
appellee  obtained  judgment  against  appellant  Philip  Dietz  in 
the  Circuit  Court  of  Madison  county,  on  the  18th  of  October, 
1883,  for  $833.43  and  costs,  on  an  indebtedness  existing  at  the 
time  of  the  conveyance,  and  that  an  execution  issued  on  such 
judgment  has  since  been  returned  nulla  bona. 

To  this  bill  appellants  filed  their  joint  answer,  averring, 
among  other  things,  that  the  premises  conveyed  was  their 
homestead,  and  that  at  the  time  of  the  conveyance  it  did  not 
exceed  in  value  one  thousand  dollars.  On  the  coming  in  of 
this  answer,  appellee  amended  his  bill  alleging  that  in  the 
year  1882  Philip  Dietz,  with  the  knowledge  and  consent  of 
his  wife,  Wilhelmina,  and  with  the  intention  of  defrauding 
complainant,  built  with  his  own  money,  upon  the  conveyed 
premises,  a  dwelling  house  at  a  cost  of  $1,000,  thereby  increas- 
ing the  value  of  said  premises  to  $1,500,  and  that  said  new 
dwelling  has,  since  its  erection,  been  occupied  by  and  rented 
to  tenants  of  the  appellants.  The  prayer  of  the  bill  as  amended 
is  that  in  case  the  deed  can  not  be  set  aside,  that  defendants  bo 
decreed  to  pay  the  complainants  the  cost  of  the  dwelling  houEe 
to  the  extent  of  the  judgment,  and  in  default  thereof,  that  the 
said  house  and  a  reasonable  part  of  said  premises  in  connec- 
tion therewith, be  sold  to  satisfy  such  judgment  These  alle- 
gations were  denied  by  appellants  in  their  answer  to  the  bill  as 
amended.  The  decree  finds  the  conveyance  as  alleged  in  orig- 
inal bill;  that  at  that  time  the  premises  were  occupied  by  appel- 
lants as  a  homestead,  and  were  not  worth  $1,000  ;  that  during^ 
the  year  1882,  Philip  Dietz,  with  his  own  money  and  with 
the  knowledge  and  consent  of  his  wife,  erected  on  the  prem- 
ises, the  dwelling  house  mentioned  in  the  amendment  to  the 
bill,  without  any  consideration  from  the  wife  ;  that  prior  to 
the  erection  of  the  house  the  premises  were  not  worth  more 
than  $1,000,  but  that  the  erection  thereof  has  increased  the 
value  of  the  same  beyond  that  amount ;  that  the  house  has 
been  occupied  by  tenants  since  its  erection;  that  Philip  Dietz 
was,  atthetimehe  built  the  dwelling  house,  largely  indebted, 
and  did  not  retain  enough  of  his  means  to  pay  such  indebted- 
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ness ;  that  his  wife  knew  of  hie  indebtedncsB,  and  that  tho 
ei'ection  of  such  house  was  a  fraud  upon  com;)lainant.  It  is 
then  ordered  that  unless  Philip  Dietz,  or  some  one  for  him, 
pay  complainant  in  thirty  days,  the  amount  of  his  judgment, 
the  master  in  chancery  proceed  to  appoint  three  commission- 
ers  to  appraise  tho  premises  and  set  off  a  homestead  to  appel- 
lants, and  the  master  proceed  to  sell  the  remainder  thereof 
to  satiirfy  complainant's  judgment,  or  in  case  the  commission- 
ers repoi-t  the  premises  indivisible  and  appraise  it  at  more  than 
$1,000,  the  master  shall  notify  appellants,  and  in  case  they 
fail  to  pay  the  excess  of  value  over  $1,000,  or  so  much  thereof* 
as  is  necessary  to  satisfy  the  judgment,  interest  and  costs, 
within  sixty  days,  the  master  to  sell  the  entire  premises  and 
pay  Wilhelmina  Dietz  $1,000,  and  apply  tho  balance  in  pay- 
ment of  the  judgment,  etc.,  siirplus,  if  any,  to  go  to  Wilhcfl- 
mina  Dietz. 

Mr.  John  G.  Iewin,  for  appellants. 

Messrs.  Wise  &  Davis,  for  appellee. 

Wilkin,  J.  As  against  Wilhelmina  Dietz,  there  is  mani- 
fest error  in  this  decree  appearing  on  its  face.  It  finds  the 
conveyance  to  her  by  her  husband  valid  as  against  his 
creditors  ( tho  pi*emi8es  being  a  homestead  worth  less  than 
$1,000)  and  yet  in  effect  sets  it  aside  as  to  a  part  of  the  lot 
conveyed.  The  most  that  could  be  claimed  on  the  facts  al- 
leged and  proved  in  this  case  would  be  that  the  erection  of 
the  new  house  on  the  wife's  land  should  be  treated  as  a  gift 
to  her,  to  the  extent  that  tho  value  of  the  premises  have  been 
enhanced  by  the  improvement,  not  exceeding  the  amount  of 
money  so  invested.  The  decree,  however,  seeks  to  take  not 
only  the  enhanced  value,  but  all  of  the  property  in  excess  of 
one  thousand  dollars  in  value.  The  court  by  this  decree  does 
not  find  the  value  of  the  improvement.,  nor  the  extent  to 
which  the  premises  have  been  increased  in  value,  but  allows 
commissioners,  apppintcd  by  the  master  in  chancery  to  deter- 
mine how  much  of  the  property,  or  its  value,  shall  be   taken. 
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This  is  not  a  proceeding  to  subject  a  homestead  to  sale,  and 
there  is  no  authority  of  law  for  vesting  such  power  in  com- 
missioners. The  question  of  homestead  is  only  material  in  the 
case  in  determining  whether  or  not  the  conveyance  of  March 
17,  1868^  was  fraudulent  or  not 

That  question  being  settled  in  favor  of  appellant,  the  legal 
title  was  vested  in  the  wife,  and  any  increase  in  the  value  of 
the  property  arising  from  causes  other  than  tlie  expenditure 
of  money  thereon  by  the  husband  was  hers  as  absolutely  as 
though  she  was  a  stranger  to  the  grantor. 

The  question  then  arises  as  to  the  rights  of  tlie  parties,  re^ 
gardless  of  any  question  of  homestead.  The  law  seems  to  be 
that  "if  a  debtor  use  his  personal  property  upon  the  real 
estate  of  another,  with  the  knowledge  and  consent  of  the  own- 
er, so  that  it  becomes  a  part  of  eudi  realty,  for  the  purpose  of 
defrauding  his  creditors,  and  prevent  them  from  obtainiiig 
satisfaction  of  their  demands,  they  may  still  follow  the  prop- 
erty into  the  hands  of  the  owner  of  the  premises  thus  bene- 
fited, and  fasten  their  claims  upon  such  premises  to  the  extent 
of  the  debtor's  property  so  appropriated."  Bump  on  Fraud- 
ulent Conveyance,  239,  and  cases  cited  in  note  one.  Espe- 
cially see  Lyman  v.  McGregor,  38  Allen,  182. 

If,  therefore,the  court  below,  on  a  second  hearing,  should  find 
that  the  husband  invested  his  money  in  the  improvement  of 
the  wife's  property  (not  reasonably  necessary  to  keep  it  habit- 
able, and  in  repair  as  a  home  for  the  family),  and  that  ho 
made  sucH  investment  with  the  intent  to  hinder  and  delay  his 
creditore,  and  with  the  knowledge  and  consent  of  his  wife, 
and  without  any  considei-ation  from  her,  then  the  appellee 
would  be  entitled  to  a  decree  against  the  premises  for  the  sat- 
isfaction of  his  debt  to  the  extent  that  the  investment  of  the 
husband's  money  has  increased  the  value  of  such  premises  if 
anything,  but  not  exceeding  the  amount  of  money  so  iirv^ested. 

The  finding  of  these  facts  are  for  the  court,  by  reference  to 
the  master  or  otherwise,  so  as  to  fix  the  rights  of  the  par- 
ties hy  its  decree. 

For  Ihe  eiTors  indicated,  the  decree  will  be  reversed  and 
the  cause  remanded* 

Beversed  and  remanded. 
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William  J.  Randolph 
The  County  Board  of  Pope  County. 

1.  GERTT9RAB1. — ^The  only  purpose  of  a  common  law  writ  of  certiorari 
is  to  caufle  to  be  brought  before  the  tribunal  awarding  it,  the  entire  record 
of  the  inferior  tribunal  relating  to  the  subject-matter  of  which  complaint  is 
made;  the  matters  involved  are  to  be  determined  by  an  inspection  of  the 
record  alone,  the  raising  of  any  issue  of  fact  thereon,  or  the  consideration 
of  any  evidence  dehors  the  record  being  inadmissible. 

2.  Officers— Removal  by  county  board.— The  power  of  county 
boards  to  remove  officers  for  the  causes  mentioned  in  the  statute  is  well 
settled. 

Error  to  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Egbert  W.  McCartney,  Judge,  presiding.  Opinion  filed 
July  10,  1886. 

The  plaintiff  in  en'or,  being  removed  from  the  office  of 
county  treasurer  of  Pope  county,  sued  out  of  the  circuit  court 
of  that  county  a  common  law  writ  of  certiorari  directed  to 
the  county  board,  commanding  it  to  return  into  court  the 
record  and  proceedings  had  by  it  respecting  the  removal  of 
the  petitioner. 

In  obedience  to  such  writ  the  county  board  made  its  return, 
setting  forth  its  record  in  the  matter,  from  which  it  appears 
that  on  the  third  day  of  March,  A.  D.  1885,  being  the  second 
day  of  the  regular  March  session  of  the  board,  an  order  was 
entered  requiring  the  treasurer  to  file  his  repoi-t,  count  the 
funds  and  make  settlement  with  the  board  on  the  fifth  day  of 
the  session,  and  also  to  be  examined  under  oath  as  provided 
by  statute,  and  that  he  file  an  additional  official  bond  without 
delay.  * 

On  the  fifth  day  of  the  session  another  order  was  entered, 
wherein  it  is  recited  th  it  the  plaintiff  in  error  had  failed  to 
comply  with  the  former  order  of  the  board,  and  had  failed 
to  comply  with  the  statute  making  it  his  duty  to  report  to  the 
board  as  prescribed  in  §  10,  Ch.  36,  K.  S.,  and  that  he  had 
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neglected  his  duty  imposed  by  §  15  of  the  same  chapter  ;  the 
board  therefore,  by  authority  of  said  §  15,  removed  him  from 
offic3  for  th3  causes  stated  and  declared  his  office  vacant, 
and  he  was  ordered  to  turn  over  to  his  successor  all  books, 
moneys,  papers,  and  other  things  belonging  to  his  office,  with- 
out delay.  On  the  same  day  the  board  appointed  one  John 
M.  Eaum  as  county  treasurer  to  fill  the  vacancy  tiias  created, 
who,  as  appears  by  the  record,  duly  qualified.  During  the 
same  session  and  on  the  16th  day  of  March,  the  record  recites 
tliat  one  D.  G.  Thompson,  a  citizen,  on  behalf  of  plaintiff  in 
error  (who  also  appeared  in  the  circuit  court  as  one  of  his 
counsel),  came  before  the  board  and  entered  a  motion  to 
rescind  the  order  removing  the  plaintiff  in  error  from  the 
office  of  county  ti'easurer.  , 

■  This  motion,  it  seems  by  the  record,  was  entertained  and 
counsel  heard  upon  it,  and  taken  under  advisement  by  the 
boai-d  until  the  next  day,  when  a  final  order  was  entered  in  the 
matter,  reciting  the  two  former  orders  above  referred  to,  and 
further  that  the  plaintiff  in  error  had  been  notified  personally 
by  members  of  the  board  and  by  a  certified  copy  of  the 
entries  of  record  by  the  board,  delivered  to  him  by  the  sheriff, 
and  that  he  still  failed  to  make  his  report,  count  the  funds,  and 
file  an  additional  bond,  or  in  making  any  attempt  to  file  such 
bond,  and  had  failed  to  comply  in  any  way  with  the  orders  of 
the  board,  and  the  former  orders  were  confirmbd  and  the 
motion  to  rescind  overruled. 

The  plaintiff  in  error  thereupon  applied  for  and  obtained 
this  writ  to  remove  the  record  of  the  county  board  into  the 
circuit  court,  which  being  done,  he  entered  his  motion  to 
quash  the  record,  which  was  overruled,  and  he  sued  out  this 
writ  of  error. 

Messrs.  Mobsis  &  Son,  for  plaintiff  in  eiTor. 

Messrs.  Boss  &  Sloak,  for  defendant  in  error. 

PiLLBBUKT,  p.  J.  The  only  purpose  of  a  common  law  writ 
of  certiorari  is  to  cause  to  be  brought  before  the  tribunal 
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awarding  it,  the  entire  record  of  the  inferior  tribunal  relating 
to  tlie  subject-matter  of  which  complaint  is  made,  by  way  of 
return  to  the  writ  by  tbc;;H3r8on  or  body  to  whom  it  is  di- 
rected. 

Upon  the  record  being  returned  into  the  sn})crior  tribunal 
in  obedience  to  the  commands  of  the  writ,  the  matters  in- 
volved are  to  be  determined  by  an  inspection  of  it  alone,  it 
not  being  admissible  to  raise  any  issue  of  fact  thereon,  nor 
to  consider  any  evidence  dehors  the  record;  and  if  it  should  ap- 
pear from  such  inspection  of  the  record  that  the  inferior  tri- 
bunal had  no  jurisdiction  of  the  subject-matter,  or  had  in 
its  proceedings  exceeded  its  jurisdiction,  or  had  failed  to  con- 
form its  proceedings  to  the  requirements  of  the  law  in  es- 
sential particulars,  the  record  will  be  set  aside  and  held  for 
naught;  but  if  the  contrary  appear  the  record  will  be  sue- 
tained  and  the  writ  of  certiorari  be  quashed.  Hyslop  v. 
Finch,  99  111.  171;  D  .-lahue  v.  County  of  Will,  100  111.  94. 

As  the  record,  then,  in  this  <jase,  must  stand  or  fall  by  its 
own  recital  of  facts  and  the  conclusions  of  the  county  board 
founded  thereon  as  evidenced  by  it,  we  have  to  see  if  it  dis- 
closes a  case  authoiizing  action  by  the  board  and  within  its 
jurisdiction,  and  whether  such  jurisdiction  has  been  exceeded, 
or  the  proceedings  defective  in  any  essential  requirement  of 
the  law.  jSince  the  case  of  Donahue  v.  Tlie  County  of  Will, 
supra^  and  that  of  The  People  ex  rel.  Shipley  v.  Mays,  opinion 
of  the  Supreme  Court  filed  June  12,  1886,  at  Mount  Vernon, 
affirming  same  case  in  17  Bradwell,  361,  it  is  too  late  to  ques- 
tion the  validity  of  the  statute  that  confers  upon  the  coimty 
board  the  power  to  i*cmove  county  officers  for  the  causes 
mentioned  in  the  statute.  Section  10  of  Ch.  36  of  the  Revised 
Statutes  of  1874  (referred  to  in  the  order  of  the  board  as 
1883),  makes  it  the  duty  of  the  county  treasurer  "  to  report 
to  the  county  board,  at  each  regular  term  thereof,  the  amount 
of  money,  county  orders,  jury  certificates  and  other  funds  he 
may  have  received  from  eveiy  source  since  his  last  account- 
ing, stating  by  whom,  on  what  account  and  at  what  time  paid 
into  the  treasury;  and  also  the  amount  of  all  payments  from 
the  treasury,  stating   particularly  to  whom,  on  what  account 
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and  at  what  timo  paid  ont;  also  the  amount  of  money, 
county  orders  and  other  funds  in  his  hands. "  Here  is  a  plain 
duty  enjoined  which  public  policy  requires  should  be  strictly 
1  erformed.  It  is  essential  to  the  proper  transaction  of  the 
oounty  business  by  the  board  that  it  sliould  be  correctly  ad- 
vised of  the  financial  condition  of  the  county.  Bills  against 
the  county  aie  to  be  audited  and  paid,  appropriations  for 
expenses,  repairs  or  improvements  may  be  called  for  and 
necessary  to  be  made,  and  if  tlie  board  is  not  informed  of  the 
amount  of  the  county  funds,  no  intelligent  action  can  be  had 
in  these  respects. 

These,  and  other  considerations,  make  it  very  important 
that  the  report  of  the  treasurer  should  be  ])resented  to 
the  board  at  or  near  the  beginning  of  the  session,  and  ren- 
ders it  very  improbable  that  the  legislature  intended,  as 
contended  for  by  counsel,  to  give  the  treasurer  the  entire 
session  in  which  to  report 

To  so  hold  would  empower  him  to  continue  the  session  of 
tlie  board  indeiinitely,  or  else  the  board  must  adjourn  without 
making  settlement  with  him;  for  as  long  as  the  board  re- 
mained in  session  he  would  not  be  in  default,  and  he  couM 
delay  uQtil  the  last  moment  of  the  session  without  being 
chargeable  with  neglect  of  dnty  in  this  respect  lie  should 
make  his  report  to  the  board  at  such  an  early  day  in  the  ses- 
sion that  the  public  business  would  not  be  delayed  by  want  of 
it,  even  if  the  statute  should  be  construed  as  not  requiring 
it  at  the  convening  of  the  board. 

By  section  12  of  the  same  chapter,  he  is  required  to 
render  an  account  and  make  settlement  at  any  time  when 
ordered  by  the  board,  and  by  section  14  to  submit  to  an  exam- 
ination under  oath  by  the  board  touching  any  matter  in  re- 
gard to  the  faithful  discharge  of  his  duties,  and  section  16 
empowers  the  board  to  remove  him  from  office  if  he  shall 
neglect  or  fail  to  i*ender  an  account,  or  make  settlement  at 
any  time  when  required  by  law,  or  by  the  county  board,  or 
refuse  to  answer  any  question  propounded  to  him  by  the 
county  board,  or  is  a  defaulter  and  in  arrears  with  the  county> 
or  is  guilty  of  any  other  misconduct  in  his  office. 
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From  these  provisions  of  the  statute  it  is  clear  that  the 
county  board  of  Pope  county  had  the  right  to  make  the  oi*der 
of  March  3d,  requirino^  the  plaintiff  in  error  to  file  his  report 
and  make  settlement  on  the  seventh  day  of  March,  and  to  be 
examined  under  loath  as  provided  in  the  statute,  and  for  a 
failure  to  comply  with  stich  order  to  remove  him  if  their 
proceedings  for  that  purpose  were  otherwise  regular.  Tlie 
only  defect  discoverable  in  the  order  of  Mardi  7th  removing 
lilni,  is  the  lack  of  any  recital  that  the  plaintiff  in  error 
\Va6  notified  of,  the  order  of  March;  3d,  which  may  be  occa- 
sioned on  account  of  his  absence  in  another  State,  as  admitted 
by  counsel  in  theh^  arg  ment.  ' 

If  ho  was  tlion  absent,  he  must  have  returned  before  the 
session  of  the  board  closed,  for  it  appears  from  the  order  of 
March  17th  that  he  had  been  notified,  both  personally  by 
ipembens  of  the  board,  and  officially  by  service  of  a  certified 
copy  of  tlie  former  orders,  of  the  action  of  the  board,  and  on 
his  behalf  a  motion  was  made  and  entertained  by  the-  boai'd 
to  rescind  their  former  orders. 

.  If  notice  to  him  of  the  action  of  tlie  board,  evidenced  by- 
tlie  order  of  March  3d,  was  essential  to  the  exercise  of  the 
power  to  remove  him  on  the  seventh,  a  point  not  necessary 
now  to  adjudge,  there  can  be  no  doubt  of  the  power  and  duty 
of  the  board  to  set  the  last  order  aside,  if  he  offered  to  com- 
ply with  the  requirements  of  the  first  order.  And  it  is  quite 
evident  that  the  board  was  willing  to  hear  anything  that 
could  be  urged  in  his  behalf,  and  that  he  had  the  oppor- 
tunity of  complying  or  offering  to  comply  with  the  former 
order  of  the  board. 

.  There  is  nothing  in  the  record  before  us  tending  to  show 
that  he  ever  offered  to  comply  with  the  requirements  of  the 
board  in  any  particular,  and  we  can  not  presume  he  did  so,  as 
it  is  not  to  be  supposed  that  if  he  had,  the  board  would  have 
refused  to  state  the  fact  in  their  order  overruling  the  motion 
to  rescind.  On  the  conti-ary  this  order  shows  upon  its  face 
that  he  was  still  contumacious,  neglecting  to  comply  with  the 
order  of  the  board  and  making  no  attempt  at  compliance. 
Under  such  circumstances  the  board  was  not  called  upon 
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to  undo  all  their  work,  even  if  in*egular,  when  it  is  clear  that 
it  would  have  to  be  again  performed. 

After  notice  to  him  of  the  action,  a  hearing  before  the 
board  upon  a  motion  made  in  hie  behalf,  for  continued  neg- 
lect, the  boi^rd  affirmed  its  former  orders,  and  in  so  doing  we 
think  it  did  not  exceed  its  jurisdiction,  nor  fail  in  any  essen- 
tial requirement  of  the  law  in  its  exercise,  arid  if  any  inega- 
larities  existed  in  the  former  proceedings,  the  subsequent 
hearing  and  orders  cured  them. 

Upon  the  whole  we  are  of  the  opinion  that  the  circuit 
court  decided  correctly  and  therefore  affirm  the  judgment 

Judgment  affirmed. 


Caroline  V.  McClure,  Executrix,  etc 

V. 

The  People,  etc. 

1.  ADxnnsTRATiOK  OF  ESTATES. — ^Letters  of  administration  relate  to 
the  death  of  the  intestate,  and  the  law  validates  ail  the  acts  of  the  adminis- 
trator in  taking  possession  of  the  property  of  the  intestate,  and  in  settle, 
ment  of  the  estate  from  the  time  of  his  intestate's  deatli,  if  such  acts  would 
be  valid  under  letters  issued  prior  to  such  acts. 

2.  SuKETT— Administratou'8  BOND. — ^The  same  facts  which  establish 
a  liability  of  the  principal  upon  an  administrator's  bond  are  competent 
against  the  surety. 

Appeal  from  tlie  Circuit  Court  of  Union  county ;  the  Hon. 
KoBEBT  W.  McCartney,  Jadge,  presiding.  Opinion  filed 
July  10,  1886. 

One  George  W.  Houston  filed  his  petition  in  the  County  Court 
of  Union,  on  the  7th  day  of  July,  1879,  setting  forth  that  one 
William  H.  Frazier,  late  of  said  county,  died  on  the  24th  day 
of  June  of  the  same  year,  intestate,  leaving  personal  estate 
consisting  of  live  stock,  and  "  an  interest  in  about  200  acres  of 
wheat  in  shock  subject  to  rent;  an  interest  in  about  120  acres 
of  growing    cjm  subject  to  rent;  moneys,   household  and 
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ki  clien  fuiTiitire.  That  in  the  above  acres  of  wheat  and  corn, 
your  petitioner,  George  W.  Houston,  has  an  interest  in  the 
same  one  half  after  the  payment  of  rents  and  cultivation  and 
harvesting,  and  that  said  property  is  estimated  to  be  worth 
about  $1,425,"  and  praying  that  letters  of  administration  be 
issued  to  him. 

This  petition  does  not  seem  to  liave  been  acted  upon  by  the 
county  court  until  August  4:th,  when  the  petitioner  was 
appointed  administrator  and  gave  bond  in  the  sum  of  $2,900, 
with  Thomas  J.  McOlure,  appellant's  intestate,  as  surety,  for 
the  faithful  performance  of  his  duties.  Houston  never  filed 
any  inventory  of  the  estate  in  the  county  court,  but  having 
threshed  and  sold  the  wheat,  left  the  State,  taking  with  him  a 
gold  watch  of  the  value  of  $150,  and  a  revolver,  the  property 
of  the  intestate,  and  the  money  received  for  the  wheat. 

In  August,  1879,  upon  the  petition  of  his  surety,  McOluro, 
he  was,  by  the  county  court,  ordered  to  appear  and  make  settle- 
ment, which  failing  to  do  upon  proper  notice,  he  was  at  the 
September  term  removed,  and  Thomas  J.  Finley  was  appointed 
9idmm\stYS,tor  deho7ii8  no/i  of  Frazier's  estate,  the  said  McCluro 
being  also  his  surety.  Olivia  F.  Dishon  recovered  a  judgment, 
September  16,  1880,  in  the  Circuit  Court  of  Union  county,  on 
an  appeal  from  the  count/  court,  against  the  said  estate  for 
the  sum  of  $1,000,  to  be  paid  in  due  course  of  administration. 
It  not  being  paid,  she  caused  this  suit  to  be  insututed  against 
Houston  an  J  his  surety,  McClure,  upon  the  bond  of  said  Hous- 
ton, alleging  as  abroach  of  its  condition  that  there  came  to  his 
hands  as  such  administrator  200  acres  of  wheat  in  tlie  shock, 
the  property  of  the  estate,  the  gold  watch  and  the  revolver, 
and  that  he  converted  the  same  to  his  own  use,  etc.  Service 
of  process  being  had  upon  McClure  he  appeared  and  pleaded, 
Ibt,  nul  tiel  record,  2d,  non  est  factum^  and  3d,  trdvei'sing  the 
receipt  by  Houston  of  the  property  named  in  the  declaration. 
After  plea,  and  before  trial,  McClure  died,  and  the  appellant, 
as  his  executrix,  was  made  defendant,  and  the  cause  dismissed 
as  to  Houston.  At  a  subsequent  term  a  trial  was  had  before 
the  court  and  a  jury,  resulting  in  a  verdict  of  $2,900,  the 
penalty  of  the  bond  as  debt,  and  for  damages  in  the  sum  of 


Digitized  by 


Google 


Fourth  DisTRicrr— Febeuaby  Tebm,  1886.  107 

McCanre  v.  The  People. 

$924.12,  trom  which  last  sum  the  plaintiff  remitted  $137. 79» 
and  the  eouii;  overruling  a  motion  for  a  new  trial,  entered 
judgment  for  the  residue,  and  the  defendant  brings  the  record 
here  bj  appeal. 

Mr.  John  M.  Laisfsdek,  for  appellant 

Mr.  Jesse  Waeb,  Mr.  M.  0,  Cbawfobd  and  Mr.  W.  S.  Day, 
for  appellee. 

PiLLSBUEY,  P.  J.  The  fact  that  after  the  death  of  Frazier, 
Houston  took  possession  of  the  200  acres  of  wheat  in  the 
shock,  threshed  and  marketed  it,  and  took  away  the  watch 
and  revolver,  is  not  disputed  by  the  appellant,  but  it  is  claimed 
as  a  defense,  so  far  as  the  wheat  is  concerned,  that  he  threshed 
and  sold  it  before  the  bond  in  suit  was  given,  and  if  he  had 
on  hand  the  proceeds  of  the  wheat  when  ho  was  appointed, 
and  tlie  bond  was  given,  and  failed  to  account  therefor,  then 
he  was  guilty  of  converting  the  money,  and  not  the  whejft,  af- 
ter his  appointment  as  administrator,  and  therefore  the  plaint- 
iffs below  can  not  recover  upon  the  bond  for  the  conversion  of 
two  hundred  acres  of  wheat,  the  property  being  thus  partic- 
ularly described  in  the  declaration,  as  there  is  a  fatal  variance 
between  the  pleadings  and  proof s  as  to  the  property  converted. 
Disposing  of  this  point  before  proceeding  to  the  consideration 
of  any  other,  it  may  be  said  that  in  taking  possession  of  the 
wheat  as  it  stood  in  the  shock,  at  tlie  death  of  Frazier,  Hous- 
ton was  acting  in  his  own  wrong,  and  might  be  charged  as  ex- 
ecutor de  son  ^r^,but  hisl  tters  of  administration  subsequently 
granted  by  the  county  court  legalized  his  acts  in  that  regard, 
as  fully  as  though  they  had  been  issued  to  him  prior  to  the 
receipt  of  the  property.  Letters  of  administration  relate  to 
the  death  of  the  intestate,  and  the  law  validates  all  the  acts  of 
the  administrator  in  taking  possession  of  the  property  of  the 
intestate,  and  in  settlement  of  the  estate  from  the  time  of 
his  intestate's  death,  if  such  acts  would  be  valid  under  letters 
issued  prior  to  such  acts. 

Acts,  thei-eiorc,  pc. formed  by  him  before  his  appointment, 
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and  for  which  he  might  bo  held  responsible  as  executor  de 
son  tort,  are  legalized,  and  he  is  only  to  be  chargeable  therewith 
as  administrator  dejure.  Shillabor  v.  Wyman,  15  Mass.  323; 
i  Williams  on  Ex.  240,  396-7;  Rattoon  v.  Overacker,  8 
Johns.  126  ;  Curtis  v.  Vernon,  3  Term  Rep.  587. 

He  is  therefore  properly  chargeable  with  the  receipt  of  the 
wheat  in  his  official  capacity,  and  having  filed  his  petition  for 
letters  in  which  ho  desci'ibes  the  property  as  in  the  decla- 
ration, and  while  tlie  property  was  in  such  condition  and  fully 
answering  such  description,  the  taking  possession  of  it  during 
tho  pendency  of  such  application  for  lettew  properly  con- 
cludes him  from  aveiTing  and  proving  that  he  did  not  receive 
it  in  such  condition  in  his  official  character. 

The  principal  in  the  bond,  and  for  whose  acts  the  surety  is 
bound,  being  properly  chargeable  in  his  official  capacity  with 
the  receipt  of  the  wheat  in  the  condition  he  received  it,  his 
surety  is  likewise  bound  and  the  same  facts  which  establish 
the  liability  of  the  principal  are  competent  against  the  Eiirety. 
CliofUe  V.  Arrington,  116  Mass.  552. 

Being  thus  held  as  receiving  two  hundred  acres  of  wheat 
in  tho  shock  in  his  official  capacity,  and  not  accounting  for  it 
he  was  properly  charged  in  the  declaration  of  converting  it  by 
that  description. 

It  is  next  insisted  that  the  proof  shows  tliat  Houston  was  a 
partner»with  Frazier  in  the  crops  raised,  and  the  legal  title 
was  in  him  as  sm-viving  partner,  and  he  can  not  be  held  as 
converting  such  crops  as  administi-ator. 

The  question  whether  he  was  such  partner  seems  from 
the  record  to  have  been  the  main  question  litigated  in  tho 
trial  below,  and  in  behalf  of  appellant  the  court  expressly  told 
the  jury  if  they  found  he  was  such  partner  to  return  a  verdict 
for  the  defendant 

It  is  evident  from  this  direction  that  the  jury  did  not  con- 
sider the  evidence  sufficient  to  establish  that  relation,  and, 
looking  at  the  evidence  adduced  u]X)n  the  issue  thus  present- 
ed, we  can  not  say  the  jury  were  not  justified  in  their  conclu- 
sions upon  this  point. 

The  testimony  shows  that  Fi-azier  leased   the  land  upon 
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wliieh  the  crope  were  raised  and  owned  all  the  teams  and 
farming  utensils,  and  so  far  as  appears  did  as  much  work  upon 
tlie  farm  as  Honston  did,  who  appears  also  to  have  worked 
upon  the  fann.  It  appears  that  he  was  the  nephew  of  Frazier 
and  had  worked  ior  him  quite  a  number  of  years;  i.nd 
there  is  testimony  that  Frazier  had  said  in  casual  conversations 
that  Houston  was  his  partner,  and  in  others  that  he  was  to 
have  an  interest  or  share  in  the  crops  for  his  work  ;  but  alto- 
gether considered,  we  are  not  prepared  to  say  that  the  evi- 
dence is  of  that  clear  and  convincing  character  that  would  au- 
thorize us  to  find,  in  opposition  to^.  the  verdict  of  the  jmy, 
that  they  were  partnei-s  in  the  crops  raised. 

The  court  refused  some  of  the  insti'uctions  asked  by  appel- 
lant, but  an  examination  of  those  given  on  her  behalf  shows 
that  the  jury  were  fully  and  fairly  instructed  upon  the  issue 
made,  and  that  they  substantially  contained  the  same  principle 
contended  for  in  those  refused. 

No  substantial  objection  appears  to  those  given  for  thQ  ap- 
pellees, and  we  fail  to  find  any  such  material  error  in  the  rec- 
ord as  requires  us  to  reverse  the  judgment,  and  it  will  there- 
fore be  aflirmod. 

Judgment  affirmed. 


C.  H.  Meyer  &  Co. 

V. 

McKee,  Quante  &  Co. 

1.  Debtob  and  cbkditor— Compos -tion  aoreeiient.— In  a  composi- 
tion agreement  with  creditors  if  the  deed  contains  an  absolute  release  of  all 
debts  and  liabilites  for  a  consideration  then  paid  by  the  debtor,  the  creditor 
can  not  be  allowed  to  show  by  parol  evidence,  in  opposition  to  the  terms  of 
the  deed,  that  a  particular  debt  was  not  intended  to  be  and  was  not  includ- 
ed within  its  provisions. 

2.  Same. — A  creditor  can  not  recover  any  part  of  his  debt  withheld  or 
reserved  from  the  operation  of  the  composition  deed. 

3.  EriDENCE— Parol.— Parol  evidence  held  competent  in  this  case  to 
■how  a  non-compliance  by  the  debtors  with  the  conditions  in  the  com- 
position deed. 


Digitized  by 


Google 


110  Appellate  Courts  op  iLLiNona. 

Meyer  &  Co.  v.  McEee,  Quante  &  Co. 

Ekror  to  the  Circuit  Conrt  of  Massac  coanty;  tlis  Hon* 
Oliver  A.  Harkeb,  Judge,  presiding.  Opinion  tiled  July  10, 
1886. 

January  10,  1884,  H.  Eampcndahl  &  Co.,  with  plaintiffs  in 
eiTor,  executed  tlieir  promissory  note  to  defendants  in  error 
for  $2,500,  payable  sixty  days  after  date,  with  eight  per  cent, 
interest  fiKym  maturity  until  paid.  This  action  b^ing  brought 
upon  that  note,  the  plaintiffs  in  error  pleaded  a  release  of  the 
cause  of  action,  and  on  the  trial,  after  the  plaintii!  had  inti^o- 
duccd  the  note  in  evidence,  they,  in  support  of  the  plea,  offered 
in  evidence  the  claimed  release  as  follows :  "  Whereas  C.  H. 
Meyer  &  Co.  of  Metropolis,  HI.,  are  indebted!  to  the  under- 
signed, their  creditors,  in  several  sums  of  money  which  they 
are  not  able  to  fully  satisfy  and  discharge,  by  reason  whereof 
they  have  made  an  assignment  forthe  benefitof  their  creditor  ; 
and  whereas,  also,  the  said  0.  H.  Meyer  &  Co.  are  desirous 
of  resuming  business:  Therefore,  we,  the  undersigned  credit- 
ore,  have  agreed  and  do  hereby  agree  to  accept  of  the  sum  of 
fifty  cents  on  the  dollar  in  full  discharge  and  satisfaction  of 
all  debts  owing  to  us,  respectively,  at  the  date  hereof ;  the 
same  being  paid  by  several  promissory  notes  of  even  date 
herewith,  executed  by  C.  H.  Meyer  &  Co.,  with  indorsements, 
payable  to  each  of  us,  respectively,  in  full  satisfaction  of  our 
several  demands,  and  due  in  six,  twelve,  eighteen  and  twenty- 
four  months  after  date.  Now,  therefore,  know  ye  that, 
for  the  consideration  aforesaid,  each  of  us,  the  said  creditors, 
who  have  hereto  set  our  hands  and  seals  for  himself,  herself, 
his  or  her  heire,  Qxecutors,  copartnere  and  assigns,  doth  by 
these  presents  remise,  release  and  discharge  the  said  C.  H. 
Meyera  &  Co.,  their  heirs,  executors  and  assigns,  of  and  from 
our  several  debts  and  demands  of  every  kind  whatsoever,  and 
all  actions  or  causes  of  action  against  the  said  C.  H.  Meyer  & 
Co.,  which  each  of  us  now  hath  or  may  hereafter  have  by 
reason  of  the  premises ;  provided  however,  on  this  condition, 
that  if  the  said  C.  H.  Meyer  &  Co.,  their  heirs,  executors  or 
assigns,  fail  to  pay  the  said  promissory  notes  hereinbefore 
mentioned,  or  either  of  them,  at  the  time  they  respectively 
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become  dne,  then  this  release  to  bd  void  and  of  nO  effect 
whatever."  Tliis  release  was  signed  by  the  several  creditors^ 
among  whom  were  the  defendants  in  error.  The  plaintiff 
here  introduced  James  M.  Choate,  wlio  testified  that  he  was  a 
member  of  the  plaintiff  firm,  and  tliat  plaintiffs  in  cn*or  never 
gave  their  notes  indorsed  for  the  payment  of  the  note  in  suit, 
and  never  paid  anything  npon  the  note,  for  the  reason  that  it 
was  not  included  in  the  release  ;  that  at  tlie  time  the  release 
was  given  they  were  indebted  to  McEce,  Quante  &  Co.,  $5,860 
for  goods  sold,  and  that  was  what  they  were  settling  when 
they  gave  the  release ;  that  the  note  in  snit  was  not  released 
neither  was  it  intended  or  understood  to  be ;  tliat  the 
defendants,  Meyer  &  Co.,  never  gave  them  any  notes  for  the 
$5,860  but  paid  $3,000  in  ca^h.  The  testimony  of  this  witness 
was  objected  to  as  being  incompetent,  but  the  court,  trying 
the  case  without  a  jury,  admitted  it  and  exception  was  taken. 
Tlie  defendant  Meyer  then  testified  in  belialf  of  his  firm  that 
he  understood  that  the  plaintiffs  released  all  claims  when  they 
signed  the  release,  and  when  they  made  the  assignment  tliey 
stated  in  their  schedule  that  they  owed  the  plaintiffs  $5,860, 
as  they  did  not  know  but  what  Kampendahl  Iiad  paid  the 
note  in  suit.  Tliis  was  in  substance  all  the  evidence,  and  the 
court  found  the  issue  for  the  plaintiffs  and  rendered  judg- 
ment for  the  full  amount  of  note  and  interest  and  the  defend- 
ants, Meyer  &  Co.,  sued  out  this  wi'it  of  eiTor  to  reverse  the 
judgment. 

Messrs.  Courtney  &  IIklm,  for  plaintiffs  in  error ;  that  a 
creditor  who  signs  a  composition  agreement  can  not  i-ccover 
any  part  of  his  debt  withheld  or  reserved  from  the  operation 
of  the  agreement,  cited  Bnssell  v.  Rogers,  15  Wend.  351; 
Holmes  V.  Viner,  1  Esp.  131 ;  Perry  v.  Armstrong,  39  N.  H. 
683. 

Mr.  J.  F.  McCartney,  for  defendants  in  error. 

PiLUBBURY,  P.  J.  The  question  presented  by  the  record 
and  argued  by  counsel  is,  whether  the  testimony  of  the  witness 
Choate  was  properly  admitted.     It  is  argued  by  counsel  that 
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the  composition  deed  contains  an  absolnte  release  of  all  actions 
and  causes  of  action,  for  the  consideration  of  the  indorsed 
notes  recited  to  Iiave  been  executed  and  delivered  as  a  satis- 
faction of  the  accord  between  the  parties,  and  that  to  show  by 
parol  evidence  that  the  note  in  suit  was  not  included  or  intended 
to  be  included  in  the  release,  or  that  the  defendants  below, 
Meyer  &  Co.,  had  not  given  the  notes  provided  for  in  payment 
of  tlie  note  sued  upon,  is  a  violation  of  the  rule  that  such 
evidence  can  not  be  introduced  to  contradict,  vary  or  explain 
the  terms  of  a  written  agreement. 

It  may  be  conceded  that  if  the  deed  contains  an  absolute 
release  of  all  debts  and  liabilities  for  a  consideration  then  paid 
by  the  debtor,  the  creditor  can  not  be  allowed  to  show  by  parol 
evidence  in  opposition  to  the  terms  of  the  deed  that  a  particu- 
lar debt  was  not  intended  to  be,  and  was  not,  included  within' 
its  provisions.  To  allow  this  would  not  only  conti'adict  the 
express  terms  of  the  deed  but  would  also  be  a  fraud  upon  the 
other  creditors  who  consented  thereto  upon  the  faith  that 
every  creditor  had  presented  all  the  claims  to  which  he  was 
justly  entitled. 

The  cases  referred  to  of  Bnssell  v.  Rogers,  10  Wend.  474 ; 
Holmes  v.  Viner,  1  Esp.  131 ;  Alsager  v.  Spalding,  4  Bing. 
(N.  C.)  467,  and  Horton  v.  Kiley,  11  M.  &  W.  492,  wouM 
seem  to  be  decisive  of  the  question  that  a  creditor  can  not 
recover  any  part  of  his  debt  withheld  or  reserved  from 
the  operation  of  the  composition  deed.  But  does  tlie  deed 
relied  upon  in  this  case  have  the  operation  contended  for? 
Briefly  stated  its  provisions  are,  that  the  creditors  agree  to 
accept  fifty  cents  on  the  dollar  due  them  in  full  satisfaction  of 
their  entire  demands,  which  sum  being  paid  in  the  promissory 
notes  of  the  debtors  bearing  even  date  with  the  deed,  with 
indorsers,  and  due  in  six,  twelve,  eighteen  and  twenty-four 
months,  the  creditors  respectively  relea^o  all  debts,  dues  and 
demands  of  every  kind  and  nature,  upon  the  express  condition 
that  the  debtors  pay  each  and  every  of  said  notcp  when  they 
severally  mature,  otherwise  the  release  is  to  be  void  and  of  no 
eflfect.  From  the  terms  of  the  release  it  is  clearly  manifest 
that  the  real  consideration  of  the  accord  was  not  the  agree- 
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ment  of  the  debtor  to  give  his  notes  indorsed  for  a  portion  of 
the  indebtedness  due  the  respective  creditors  in  discharge  of 
the  entire  debt,  bat  the  payment  of  the  sum^  evidenced  by 
such  notes,  in  satisfaction  of  the  accord. 

The  accord  between  the  several  creditors  and  their  debtors 
to  leceive  a  part  in  satisfaction  of  the  whole,  was  founded 
upon  a  valid  consideration,  in  that  the  surrender,  by  each  of 
the  several  creditors,  of  a  part  of  their  demand  against  the 
debtor,  would  sustain  a  like  agreement  on  the  part  of  the 
other.  Creditors  thus  mutually  agreeing  to  accept  a  part  of 
their  demands  in  satisfaction  of  the  entire  debt  undoubtedly 
have  a  right  to  attach  such  terms  and  conditions  to  the  pay- 
ment of  the  portion  they  are  to  receive  as  they  may  determine 
and  if  they  prescribe  as  a  condition  of  the  release  of  any  debt 
that  such  sum  thus  agreed  upon  shall  be  paid  in  installments  at 
a  particular  time,  otherwise  the  deed  shall  not  operate  as  a  re- 
lease of  such  debt,  no  reason  is  suggested  or  perceived  wliy 
guch  condition  is  not  valid,  and  why  the  creditor  can  not  show 
upon  the  trial  a  non-compliance  by  the  debtor  with  such  con- 
dition, and  thereby  establish  that  the  deed  in  accordance  with 
its  own  tci-ms  has  become  void  and  of  no  effect  and  can  not 
therefore  bar  the  action  for  the  recovery  of  the  debt 

It  can  not  bo  seriously  contended  that  by  the  provisions  of 
this  composition  deed  any  of  the  creditors  have  agi*eed  t^ 
accept  fifty  cents  on  the  dollar  of  one  particular  claim,  in  sa^ 
isfaction  of  all  his  demands,  if  t!ie  debtor  owe  him  several  dif- 
ferent claims  or  debts.  In  our  opinion  the  deed,  construing 
all  its  provisions  together,  does  not  make  the  agreement  be- 
tween the  parties  to  receive  and  pay  fifty  per  cent,  of  the 
debts,  operate  as  a  release  and  discharge  of  the  entire  debt,  but 
it  IS  the  actual  performance  of  the  agreement  by  the  debtor 
tliat  is  to  have  such  effect ;  for  unless  the  note  stipulated  to  be 
given  with  security,  by  indorsements,  evidencing  the  time 
and  manner  of  the  payment  of  the  several  installments,  are 
paid  at  maturity,  the  deed  is  void  by  its  own  terms. 

In  such  case  the  deed  can  not  be  relied  upon  as  a  release  if 
it  appear  that  the  debtor  has  failed  to  make  the  payments  at 
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tlie  time  proscribed.  Evans  v.  Powes,  1  Ex.  Ch.  GOl  ;  Had- 
ley  Falls  Bank  v.  May,  29  Hun  (N.  Y.),  404. 

Respecting  the  point  made  that  the  recital  of  the  deed  that 
the  amount  "being  paid  by  promissory  notes  of  even  date 
herewith  executed,"  etc.,  is  conclusiye  of  the  fact  stated,  wo 
are  of  the  opinion  that  the  recital  is  not  of  the  character  that 
estops  the  plaintiff  from  alleging  and  proving  that  the  notes 
were  never  in  fact  executed  and  that  no  part  of  the  accord 
was  paid. 

The  practice  is  not  nncx)mmon  of  reciting  in  written  agree- 
ments the  receipt  of  the  consideration  in  the  past  tense  when 
it  is  understood  that  it  is  to  be  paid  at  the  time  of,  or  after  the 
execution  of  the  conti-act.  Almost  uniformly,  deeds  of  bar- 
gain and  sale  recite  tlie  payment  of  the  consideration  at  the 
time  of  ensealing  the  deed,  yet  it  has  never  been  supposed 
that  where  in  fact  the  consideration  was  to  be  subsequently 
paid,  that  such  recital  stood  in  the  way  of  the  recovej'y  of  the 
actual  consideration  to  be  paid.  Besides,  the  recital  may  as 
well  refer  to  an  understanding  that  the  notes  were  to  •be  exe- 
cuted on  the  same  day  after  the  execution  of  the  deed  as  to 
an  act  done  hefore  it  was  made. 

Greenleaf,  in  his  work  on  Evidence,  speaking  of  the  rule  that 
parol  evidence  can  not  be  introduced  to  vary,  contradict  or 
explain  a  writing,  says,  section  286 :  "  Neither  is  this  rule  in- 
fringed by  the  introduction  of  parol  evidence  contradicting  or 
explaining  the  instrument  in  some  of  its  recitals  of  facts^ 
where  such  recitals  do  not,  on  other  principles,  estop  tlie  party 
to  deny  them ;  and  accordingly  in  some  cases  such  evidence 
is  received. 

Supporting  this  principle  is  the  case  of  Goldshede  v.  Swan, 
1  Ex.  153,  which  was  an  action  based  upon  a  written 
guaranty  reciting  that  "  in  consideration  of  your  having  this 
day  advanced,  etc.,"  and  it  was  objected  that  the  guaranty 
was  bad  as  referring  to  a  past  consideration  and  therefore  no 
action  could  be  maintained  upon  it 

Parol  proof  was  introduvjed  showing  that  it  was  signed  si- 
mullaneously  witli  the  payment  of  the  inoney  referred  to  as 
being  advanced,  and  that  the  guaranty  had  no  reference  to  a 
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past  consideration.  The  evidence  was  hold  properly  received, 
the  court  holding  that  the  expression  ''this  day"  may  mean 
something  that  has  been  done  or  which  is  to  be  done  this  day 
and  might  be  read  as  referring  to  future  advances.  So  in 
Butcher  v.  Stuart,  1  M.  &  W.  857,  the  language  of  the  under- 
taking was  "in  consideration  of  your  having  released  the 
above  named  defendant  from  custody  I  hereby  engage  to  pay, 
etc.,"  and  it  was  held  that  evidence  was  admissible  to  show 
that  the  defendant  was  not  released  until  after  the  execution 
of  the  agi'eement,  and  in  the  light  of  such  evidence  it  could  be 
read,  as  it  really  was,  prospective  upon  the  release  of  the 
debtor.  Ilaigh  v.  Brooks,  10  Ad.  &  El.  309,  is  to  the  same 
eflFcct. 

It  would  seem  from  these  authointies  that  no  violence  is 
done  to  the  language  used  in  the  recital  in  construing  it  as 
referring  to  an  act  that  was  to  be  performed  simultaneously 
with  or  on  the  same  day  after  the  execution  of  the  deed,  and 
such  construction  not  being  obnoxious  to  the  law  of  evidence, 
and  being  in  fui-therance  of  justice  and  right  between  the  par- 
ties, we  have  no  doubt  that  the  parol  evidence  introduced, 
in  so  far  as  it  tended  to  show  a  non-compliance  by  Meyer  & 
Co.  with  the  conditions  in  the  deed,  was  very  properly  admit- 
ted. It  was  then  properly  and  fully  established  upon  the  trial 
that  plaintiffs  in  error  never  gave  any  notes  securing  the  fifty 
per  cent,  of  the  debt  sued  for  in  this  case,  and  have  never 
tendered  or  paid  any  portion  of  it,  and  as  we  think  the  condi- 
tions of  the  deed  should  be  hold  to  apply  to  each  and  every 
debt  owing  to  the  respective  creditors,  upon  which  they  had 
agreed  to  accept  a  moiety  in  satisfaction  of  the  whole,  the 
payment  of  tlie  amount  of  the  accord  upon  the  several  debts 
of  Meyer  &  Co.  to  the  defendants  in  error  can  not  be  held  to 
operate  as  a  satisfaction  of  the  accord  as  to  the  joint  debt  of 
Meyer  &  Co.  and  Bampendahl  &  Co.  evidenced  by  the  note  in 
suit 

To  maintain  the  defense  to  the  note  in  suit  the  plaintiffs 
in  error  are  necessarily  driven  to  take  the  position  that  the 
terms  of  the  release  are  broad  enough  to  include  the  demand 
sued  for  in  this  case.     We  are  disposed  to  admit  the  construe 
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tion  coDtonded  for  and  hold  that  the  deed  shows  as  valid  an 
accord  as  to  this  debt  as  to  any  other;  but  the  point  seems  to  bo 
overlooked  that  it  is  not  the  agreement  to  accept  the  moiety, 
of  any  demand  in  discharge  of  the  whole  that  releases  the 
debt,  but  the  payments  of  the  moiety  agreed  to  be  accepted 
at  the  time  and  in  the  manner  provided  for  that  satisfies  the 
accord.  The  moiety  never  being  secured^  paid,  or  tendered, 
as  agreed,  and  such  payment  being  the  real  consideration,  a^ 
we  have  seen,  for  the  composition,  the  composition,  by  the 
terms  of  the  deed  itself,  fails,  leaving  the  plaintiffs  at  liberty 
to  prosecute  for  and  recover  upon  the  original  indebtedness- 
Evans  V.  Powes,  supra. 

The  note  in  suit  being  within  the  terms  of  the  release  is 
subject  to  the  conditions  contained  in  the  release  upon  which 
its  operation  depends. 

No  point  was  made  in  the  court  below  nor  in  this  court, 
that  the  present  suit  was  prematurely  brought,  and  we  have 
not  examined  that  question. 

It  has  been  submitted  and  argaed  upon  the  merits  and  we 
have  so  considered  it. 

No  error  appearing  the  judgment  will  be  afBrmed. 

Judgment  affirmed. 


Illinois  &  St.  Louis  R,  R.  Co, 

I  V 

Me  1661  '' 
^U2L  '    William  Whalen,  Adm'r,  etc. 

1  19      116 
1109     1560 

19        1 1«I  ^'     ^^^'^  ^  CONSTRUCTION  OP  TRACKS  AND  ADJACENT  BUILDINGS.— The 

el  14  »169|    ^^  imposes  upon  a  railroad  company  the  duty  of  consteucting  its  tracks 

i*Jg         "^     and  adjacent  buildings  so  that  its  employes  will  not  be  exposed  to  extra 

|]]5     igi^     hazard  in  the  perfcnrmance  of  their  duties.    Under  the  evidence  in  this  case 

the  railroad  company  was  guilty  of  gross  negligence  in  permitting  the  shed 

in  question  to  be  in  such  dangerous  proximity  to  the  track. 

2.  Damages. — The  fact  that  the  deceased,  whose  next  of  kin  was  a  fathet 
and  brothers  and  sisters,  contributed  a  portion  of  his  wages  to  the  sup- 
port and  education  of  his  younger  brothers,  is  sufficient  to  entitle  his 
almimstrator  to  recover  more  than  nominal  damages. 
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Appeal  from  the  City  Conrt  of  East  St.  Louis ;  the  Hon. 
Wm.  p.  Launtz,  Judge,  presiding.  Opinion  filed  July  10, 
1886. 

Mr.  J.  M.  Fbeeus,  for  appellant 

Messrs.  G.  &  G.  A.  Koesnsb,  for  appellee. 

Wilkin,  J.  This  is  an  action  on  the  case  under  the  statute, 
charging  appellant  with  negligently  causing  the  death  of 
John  Whalen. 

The  negligence  charged  is  the  erection  and  maintenance  of 
a  scale  house  or  shed  by  defendant  so  near  to  its  track  as  to 
endanger  its  employes  in  passing  along  its  tracks  upon  its 
locomotives  and  cars  through  or  by  said  shed,  of  which  it  had 
iiotice,  etc 

On  the  trial  below  appellee  recovered  a  verdict  for  $2,000, 
but  on  a  motion  for  now  trial  he  was  requu*ed  to  remit 
$1,200  to  avoid  the  allowance  of  the  motion. 

The  remittitur  having  been  entered  the  motion  for  a 
new  trial  was  overruled,  and  judgment  entered  for  $800  and 
costs  of  suit 

The  only  ground  upon  which  a  reversal  is  urged,  is  that 
the  verdict  of  the  jury  and  the  judgment  of  the  court  is  con- 
trary to  the  law  and  the  evidence. 

Counsel  for  appellant  insist,  with  seeming  earnestness,  that 
there  is  no  evidence  of  negligence  on  the  part  of  appellants ; 
that  the  proofs  failed  to  show  that  the  deceased  was  in  tlie 
exercise  of  due  care  at  the  time  of  his  death;  that  under  the 
evidence  deceased  should  be  held  to  have  had  knowledge  of 
the  dangerous  sitnation,  and  therefore  to  have  voluntarily 
taken  the  risk,  and  it  is  lastly  contended  tliat  the  deceased, 
being  at  the  time  of  his  death  past  twenty-one  years  of  age, 
no  more  than  nominal  damages  could  in  any  event  be  re- 
covered nnder  the  proofs.  Deceased  was  a  switchman  in  aj> 
pellant's  employ;  at  the  time  of  his  death  he  was  standing  on 
the  side  foot  board  of  a  locomotive,  attached  to  a  freight  train 
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passing  tlirongh  the  scale  shed  ;  while  no  one  saw  him  at  the 
moment  of  his  death,  there  can  be  no  doubt  from  the  evidence 
that  he  was  knocked,  or  dragged  off  the  foot  board  by  coming 
in  contact  with  the  shed ;  the  cars  passing  over  his  body,  and 
causing  instant  death.  On  the  next  morning  at  the  coroner's 
inquest  the  same  locomotive  was  placed  on  the  track  at  tJie 
point  where  he  was  sti'uck,  and  the  distance  measured,  from 
the  side  of  the  engine  where  he  stood,  to  the  shed,  and  it 
proved  to  be  but  about  seven  inches. 

It  is  in  evidence  and  uncontradicted,  that  freight  ears  passing 
along  the  track  had  rubbed  against  the  side  of  this  shed, 
leaving  marks  upon  it.  Tlie  engineer  and  fireman  in  charge 
of  the  engine  at  the  time  of  the  accident,  introduced  by 
appellant,  as  well  as  every  other  witness  interrogated  on  the 
subject,  swear  that  it  was  a  dangerous  place. 

Another  employe  of  appellant  had  been  previously  injured 
there,  and  it  had  notice  of  that  fact.  The  shed  and  track  had 
been  in  the  same  relative  positions  for  several  years.  The 
law  imposed  upon  appellant  the  duty  of  constructing  and 
maintaining  its  track,  and  adjacent  buildings,  so  that  its 
employes  would  not  be  exposed  to  extra  hazard  in  the  per- 
formance of  their  duties,  and  it  was  held  to  be  negligence  in 
a  railroad  company  to  allow  the  edge  of  an  awning  to  its 
station  house  to  be  but  eighteen  inches  from  its  track :  I.  C. 
K.  K.  Co.  V.  Welch,  52  111.  183;  also  to  have  a  mail  catcher  in 
dangerous  proximity  to  the  track:  C.  B.  &  Q.  R.  K.  Co.  v. 
Gregory,  58  III.  272 ;  or  to  allow  a  telegraph  pole  to  remain 
within  eighteen  inches  of  the  sides  of  freight  cars  on  its  track: 
C.  ife  I.  E.  E.  Co.  V.  Eussell,  AdmV,  91  111.  298.  In  the 
light  of  these  decisions  and  in  view  of  the  facts  charging 
appellant  with  not  only  constructive  but  actual  notice  of  the 
dangerous  situation,  it  was  guilty  of  gross  negligence  in  ])er- 
mitting  the  shed  to  remain  so  near  to  the  tract.  It  follows 
therefore,  that  even  if  the  deceased  was  guilty  of  slight  negli- 
gence, the  plaintiff's  right  of  recovery  would  not  be  thereby 
defeated. 

There  is,  however,  sufficient  evidence  in  the  record  to  sus- 
tain the  allegation  of  due  care  on  his  part.     It  is  not  necessary 
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to  cstablieli  tliat  fact  by  direct  testimony.  The  deceased  is 
shown  to  have  been  in  the  line  of  his  duty.  He  was  at  one 
of  the  places  on  the  locomotive  provided  for  him  to  stand. 
lie  was  the  head  switchman  of  tlie  train,  and  at  a  place  where, 
as  such,  he  might  properly  stand.  Ue  was  seen  in  that  posi* 
tion  but  a  moment  before  ho  was  killed,  doing  no  act  from 
which  negligence  could  be  inferred.  The  evidence  shows 
that  he  was  a  cai*ef a1,  active  switchman.  These  fac  s  sufficient- 
ly prove  that  he  used  due  diligence.  C.  B.  &  Q.  R.  R.  Co.  v. 
Gregory,  supra  ;  Missouri  Furnace  Co.  v.  Abend,  107  HI.  44* 
There  is  no  proof  whatever  that  John  Whalen  had  actual 
notice  of  the  danger  to  which  he  was  exposed,  and  from  which 
he  lost  his  life,  nor  do  the  facts  proved  as  to  his  having  pre- 
viously worked  for  appellant,  and  the  length  of  time  he  had 
been  so  engaged  on  this  occasion,  charge  him  with  such  notice. 
It  does  not  appeal*  tliat  his  duties  at  any  time  previous  to  the 
occasion  of  his  death  had  brought  him  in  a  }X)sition  to  have 
observed  the  relative  position  of  the  track  and .  shed  at  the 
particular  point  at  which  he  met  his  death.  The  jury  was 
jnstiiied  in  concluding  that  he  was  not  apprised  of  the  danger 
and  that  he  was  not  negligent  in  that  respect.  Wharton  on 
Negligence,  Sec.  217.  That  the  deceased  left  the  next  of  kin 
mentioned  in  the  declaration,  viz.,  a  father  and  brothei*s  and  a 
sister,  is  admitted,  but  ignoring  the  proof  that  he  had  to  some 
extent,  at  least,  contributed  to  their  support  and  education,  or 
assuming  that  that  evidence  is  not  entitled  to  credit,  it  is 
argued  that  only  nominal  damages  at  most  could  be  recovered. 
The  jury,  who  saw  the  witnesses  and  heard  them  testify,  had 
the  right  to  credit  the  evidence  of  the  father,  from  which  it 
is  shown  that  after  arriving  at  his  majority  he  did  contribute 
of  his  wages  to  the  support  and  education  of  his  younger 
brothers,  who  were  in  college.  Whether  these  contributions 
were  much  or  little  is  immaterial  in  determining  whether  a 
recovery  can  be  had  beyond  nominal  damages.  The  fact  that 
he  did  so  contribute  in  whole  or  in  part  is  sufficient  to  entitle 
his  administrator  to  recover  more  than  nominal  damages.  C. 
&  A.  E.  R  Co.  V.  Shannon,  Adm'r,  43  HI.  346.  While  it  is 
true  that  tlie  damages  recoverable  in  this  class  of  cases  must  be 
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confined  to  tho  pecuniary  loss  siiBtained  by  the  next  of  kin,  there 
are  no  fixed  rules  by  which  that  loss  can  be  estimated,  and 
hence  the  damages  must  be  left  largely  to  the  jury. 

In  this  case  the  trial  court  has  exercised  its  right  to  require 
the  plaintiff  to  remit  the  larger  portion  of  the  amount  found 
by  the  jury,  or  submit  to  another  tral  of  the  case.  We  lind 
nothing  in  the  evidenco  to  justify  this  court  in  again  interfer- 
ing with  the  judgment  on  the  ground  that  it  is  excessive.  No 
fault  is  found  with  the  court  below  in  giving  or  refusing  in. 
structions.  No  error  is  assigned  on  the  admission  or  exclusion 
of  evidence.  Appellant's  abstract  is  imperfect,  and  this,  as  to 
the  evidence  of  plaintiff,  is  admitted,  and  the  court  invited  to 
examine  the  record  because,  as  it  would  seem^  the  labor  of 
abstracting  it  was  too  great ;  appellee  has  furnished  a  moi'e 
complete  abstract  and  we  think  it  was  necessary  to  do  so  to 
fully  and  fairly  present  the  case.  Tlie  costs  of  such  additional 
abstract  will  therefore  be  taxed  to  the  appellant. 

AflSrmed. 


The  City  op  Grayville 
William  W.  Gray  et  al. 

lN.TUN(rnoN— Increasing  indebtedness  of  citt. — ^A  bill  will  lie  at  the 
suit  of  a  taxpayer  to  enjoin  a  city  from  increasing  the  indebtedness  of  the 
city  by  erecting*  a  city  hall  to  cost  $5,500  when  there  is  only  $1,000  in 
tho  city  treasury,  or  in  the  process  of  collection  appropriated  for  such  pur- 
poses, when  it  is  already  indebted  beyond  the  constitutional  limit. 

Appeal  from  the  Circuit  Court  of  White  county;  the  Hon. 
Carroll  C.  Bogqs,  Judge,  presiding.  Opinion  filed  July  10, 
1886. 

This  is  a  bill  in  equity  filed  by  the  appellees  as  citizens  and 
taxpayers  of  the  city  of  Grayville,  seeking  to  have  the  author- 
ities of  the  city  and  its  alleged  conti'actors,  W.  11.  Gilbert  and 
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W.  G.  Wheatcroft,  CDJoined  from  building  a  city  hall  th«  prob- 
able cost  of  which  would  be  about  $5,500.  It  is  alleged  in 
the  bill  that  the  taxable  property  of  said  city  as  ascertained  by 
the  last  assessment  for  State  and  county  taxes  is  less  than 
$150,000,  and  that  the  city  became  indebted  to  the  Cairo  & 
Tinconnes  Railroad  Company  in  1873  in  the  sura  of  $15,000, 
for  which  it  issued  its  bonds  payable  in  twenty  years  with 
eight  per  cent,  interest,  and  that  none  of  said  bonds  have  been 
])aid  but  are  still  outstanding  and  are  an  existing  indebtedness 
against  the  city. 

The  bill  avers  that  on  July  6,  1885,  the  city  council  passed 
the  annual  appropriation  bill  for  the  present  fiscal  year  includ- 
ing therein  an  item  of  $500  for  the  building  of  a  city  hall  in 
said  city,  which,  with  $500  appropriated  the  preceding  year,  is 
the  entire  sum  available  for  such  purpose.  That  at  said  meet- 
ing the  committee  on  city  liall  reported  plans  and  specifica- 
tions for  a  new  building  estimated  to  cost  $5,000,  which  were 
accepted  by  the  council  and  the  clerk  ordered  to  advertise  for 
bids  for  the  erection  of  it.  At  a  subsequent  meeting  the  bid 
of  the  defendant  Wheatcroft  to  complete  the  stone  and  brick 
work  for  $2,090  was  accepted,  and  defendant  Gilbert  having 
bid  for  the  carpenter  work  $3,400,  the  contract  for  the  work 
necessary  to  inclose  the  building  was  awarded  to  him. 

The  bid  city  hall  was  advertised  for  sale  and  removed  as  the 
new  one  was  to  be  built  upon  the  same  site ;  excavation  for 
the  foundation  had  been  commenced,  and  a  large  amount  of 
material  had  been  hauled  upon  the  gi'ound  by  Wheatcroft  at 
time  of  presenting  tlie  present  bill.  Alleges  the  appointment  of 
a  building  committee  by  ordinance  to  superintend  the  construc- 
tion of  any  building,  and  to  make  all  contracts  and  take  all  bonds 
for  the  construction  thereof  and  submit  same  to  the  council  for 
ratification.  Thatcomplainantshave  requested  of  the  mayor  of 
said  city  an  examination  of  the  contracts  with  the  contractors, 
but  were  refused,  and  so  arc  unable  to  state  their  exact  con- 
tents. That  if  the  conti*acts  awarded  are  carried  out  it  will 
increase  the  indebtedness  of  the  city,  which  is  already  in  excess 
of  the  constitutional  limit  of  five  per  cent. 

Defendants  answered  tlie  bill,  in  which  they  admit  the  vari- 
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oas  actions  of  tlie  city  council  concorning  the  orectioD  of  the 
building,  except  the  making  of  any  contract  with  Wheatcroft 
and  Gilbert  which  was  ratified  by  the  city  council,  and  deny 
any  intention  on  the  part  of  the  council  or  building  committee 
to  enter  into  any  contract  with  them  by  whicli  the  indebted- 
ness of  the  city  will  be  increased  or  any  money  drawn  out  of 
the  treasury  that  has  not  been  appropriated  and  set  apart  for 
the  building  of  the  hall.  They  say  further  in  their  answer 
that  they  admit  that  the  city  hall  building  since  the  ap- 
pointment of  said  building  committee  has  been  removed,  and 
that  some  materials  have  been  hauled  to  said  place  of  build- 
ing by  defendant  Wheatcroft,  but  they  charge  the  truth  to  be, 
that  said  defendant  was  informed  by  said  building  committee, 
when  said  materials  wore  being  hauled,  that  he  was  doing  so 
at  his  own  risk.  They  admit  that  drafts  of  contracts  with  the 
said  defendants  Wheatcroft  and  Gilbert  'have  been  submitted 
to  said  building  committee  for  the  building  of  said  city  hall, 
hut  no  contracts  have,  as  yet^  been  presented  to  and  ratified  hj 
the  city  council  with  said  defendants^  or  any  other  person  or 
pei'sons,  for  the  building  of  said  new  city  hall;  nor  will  any 
contract  or  contracts  for  that  purpose  be  ratified  by  said  city 
council  by  which  the  indebtedness  of  said  city  will  be  in- 
creased to  the  extent  of  anything.  They  admit  that  the. at- 
torney of  complainants  requested  the  mayor  of  said^  city  to 
permit  him  to  examine  the  drafts  of  contracts  with  Wheat- 
croft and  Gilbert,  and  that  such  request  was  not  granted  by 
said  mayor,  because  such  drafts  of  contracts  were  not  in  the 
possession  of  said  mayor,  and  had  not  been  presented  to  and 
ratified,  as  contracts,  by  the  city  council,  and  were  wholly  in- 
operative as  contracts  with  said  city." 

Respecting  the  present  indebtedness  of  the  city,  alleged  in 
the  bill,  they  say :  Defendants  admit  that  it  is  probably  true 
that  the  present  indebtedness  of  said  city  is  more  than  five  per 
cent,  of  the  assessed  value  of  the  taxable  property  in  said  city, 
as  ascertained  by  the  last  assessment  for  State  and  county 
taxes,  and  that  such  indebtedness  is,  in  amount  and  character, 
as  alleged  in  complainant's  bill,  and  that  it  may  exceed  the 
sum  of  $15,000.    Other  matters  are  stated  in  bill  and  answer 
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not  necessary  to  notice  to  an  understanding  of  the  real  points 
in  controversy.  The  case  was  submitted  to  the  court  on  mo- 
tion to  dissolve  the  injunction  and  upon  affidavits  filed  in  sup- 
port of  the  pleadings  of  the  respective  parties,  with  tlie  evi- 
dence furnished  by  the  record  of  the  city  council,  when  the 
court  sustained  the  injunction  as  to  the  city  and  dismissed  the 
bill  as  to  the  other  ^defendants,  and  the  city  appealed. 

Messrs.  Bell  &  Green,  Mr.  J.  S.  Stevens,  Mr.  E.  Keb- 
8HAW,  and  Messrs.  Obgan  &  Obgan,  for  appellant;  that  courts 
of  chancery  will  not  attempt  to  control  or  restrain  municipal 
officers  in  the  exercise  of  their  discretionary  powera,  cited 
Dillon  on  Municipal  Corporations,  §§  58,  59,  396;  Greeley  v. 
People,  60  111.  19;  Brush  v.  City  of  Carbondale,  78  IlL  74j 
Town  of  Lemont  v.  Singer,  etc.,  98  HI.  94. 

Messrs.  Williams  &  Pabkeb,  for  appellees  ;  cited  R.  S.  Ch. 
24,  Art.  7,  §  4,  Ch.  38,  §  208;  City  of  Chicago  v.  Shober,  etc., 
6  Bradwell,  560;  City  of  Philadelphia  v.  Flanigan,  47  Pa.  21; 
Bladen  v.  Philadelphia,  60  Pa.  464;  Parker  v.  Philadelphia, 
92  Pa.  401. 

PiLLSBUKT,  P.  J.  It  is  first  objcctcd  that  the  evidence  fails  to 
establish  the  truth  of  the  allegations  in  the  bill  that  the  bonds 
issued  to  the  Cairo  &VincennesEailroad  Company  constituted 
a  valid  claim  against  the  city.  It  is  charged  that  the  city  is  in- 
debted in  excess  of  the  limit  fixed  by  the  constitution  and  the 
amount  and  character  of  such  indebtedness  is  stated  in  the  biU, 
and  the  admission  of  the  defendants  in  their  answer  of  the  facta 
thus  averi'ed  is  sufficiently  explicit  to  dispense  with  any  affirm- 
ative proof  thereof  by  the  complainant  This  objection  is 
not  now  open  to  the  appellant,  even  if  valid  upon  a  different 
record  than  here  presented.  It  is  apparent  from  the  record 
that  the  main  gi'ound  relied  upon  by  the  defendants  below  to 
obtain  a  dissolution  of  the  injunction  was,  that  no  written  con- 
tract had  been  executed  by  the  building  committee  and  con- 
tractors and  reported  to  and  ratified  by  the  city  council. 

The  object  of  the  bill  was  to  prevent  an  increase  in  the  in- 
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debtednessof  the  city  beyond  the  constitutional  limit  by  erect- 
ing a  city  hall  that  would  cost  some  $5,500,  when  there  was 
only  $1,000  in  the  city  ti*easury  or  in  the  process  of  collection 
appropriated  for  such  purpose. 

That  such  bill  will  lie  at  the  suit  of  a  taxpayer  is  settled 
by  the  cases  of  Springfield  v.  Edwards,  84  111.  626,  Howell  v. 
City  of  Peoria,  9  J  111.  104,  and  others  in  our  State  not  neces- 
sary to  cite. 

The  claim  set  up  in  the  answer,  that  no  written  contract 
had  as  yet  been  made  with  the  contractors,  and  none  was  in- 
tended to  be,  that  would  increase  the  indebtedness  of  the  city, 
does  not  seem  in  our  view  to  be  so  fully  supported  in  the  evi- 
dence as  to  justify  us  in  saying  the  court  committed  error  in 
not  so  finding. 

It  is  undisputed  that  the  council  had  determined  to  erect 
the  building  according  to  certain  plans  and  specilications  ap- 
proved by  it;  that  bids  had  been  received  and  accepted  for 
work  involving  an  expenditure  of  some  $3,000,  a  committee 
appointed  to  make  contracts  and  superintend  the  work  ;  tliat 
the  old  city  hall  had  been  removed  to  make  room  for  the  new 
one ;  the  contractors  had  commenced  work  and  hauled  a  large 
amount  of  material  upon  the  site,  and  were  still  proceeding 
in  the  performance  of  the  work  when  restrained  by  the  in- 
junction. Such  acts  clearly  demonstrated  that  it  was  the  in- 
tention of  the  city  to  allow  the  contractors  to  proceed  and 
complete  their  work  according  to  the  plans  adopted,  and 
under  their  bids  awarding  them  the  contract,  and  tliat  the 
matter  of  the  execution  of  a  written  contract  and  its  ratifica- 
tion by  the  council  was  of  secondary  importance. 

The  court  below  might  properly  have  found,  from  the 
proofs  adduced,  that  neither  the  members  of  the  city  council 
nor  the  people  of  the  city  were  entirely  harmonious  in  their 
views  regarding  the  propriety  or  necessity  of  a  new  hall,  and 
that  those  members  of  the  council  favoring  the  work,  and  be- 
ing a  majority  of  tlie  council,  pursued  the  course  they  did  to 
avoid  the  effect  of  any  preventive  action  that  might  be  taken 
by  those  op]X)sed  to  it.  The  evidence  in  the  record  creates 
upon  om*  minds,  at  least,  a  clear  impression  that  such  was  the 
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object,  and  that  they  intended  to  have  the  building  erected 
according  to  the  plans  and  at  the  expense  to  the  city  desig- 
nated in  the  contracts  awarded,  whether  any  written  contract 
expressing  snch  intention  was  or  was  not  afterward  executed 
by  the  committee  or  i-atitied  by  the  council.  It  can  scarcely 
be  contended  with  any  confidence  that  the  city,  after  doing 
what  it  had  done,  would  not  be  liable  to  the  contractora  if  it 
had  allowed  them  to  proceed  with  their  awarded  contracts 
and  completed  the  building  although  it  had  provided  that  a 
written  contract  should  be  signed. 

Without  referring  to  the  evidence  in  detail,  supporting  the 
decree  of  the  court  below,  we  are  satisfied  with  its  conclusions 
thereon  and  affirm  the  decree. 

Decree  affirmed. 


William  8.  Murphy 

V. 


10    185, 

The  People,  etc,  m.% 

1.  Criminal  law— Protpkctiow  of  bank  depositoks.— In  a  prosecu- 
tion under  the  **  Act  for  the  Protection  of  Bank  Depositors/*  passed  in  IH19, 
neither  knowledsre  of  insokency  nor  fraudulent  intent  are  necessary  to  be 
alleged  in  the  indictment,  nor  need  they  be  proved  on  the  trial. 

2.  Same. — ^But  the  allegation  of  insolvency  of  the  banker  is  a  material 
and  necessary  one,  is  affirmative,  and  must  be  established  by  proof  on  the 
part  of  the  people  as  any  other  material  and  necessary  averment  before  a 
cofnviction  can  be  had. 

8.  Practice. — ^It  is  irregular,  but  not  ground  for  reversal,  in  the  absence 
of  evidence  that  the  party  complaining  i«  damaged  thereby,  for  the  presid- 
in^r  judge  to  temporarily  absent  himself  from  the  court  room,  leaving  a 
member  of  the  bar  upon  the  bench  during  the  progress  of  the  argument  to 
the  jury. 

Erbob  to  the  Circuit  Court  of  Jackson  county;  the  Hon. 
David  J.  Bakeb,  Judge,  presiding.  Opinion  filed  July  12, 
1886. 
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This  is  a  prosecution  under  the  statute  passed  in  1879  en- 
titled *'  An  act  for  the  protection  of  bank  depositors"  which  is 
in  the  following  language :  "  That  if  any  banker  or  broker, 
or  person  or  persons  doing  a  banking  business,  shall  receive 
from  any  person  or  persons,  firm,  company  or  corporation,  or 
from  any  agent  thereof  not  indebted  to  said  banker  orbrokir, 
banking  company  or  incorporated  bank,  any  money,  chock, 
draft,  bill  of  exchange,  stocks,  bonds  or  other  valuable  thing 
which  is  transferable  by  delivery,  when  at  the  time  of  receiv- 
ing such  deposit,  said  bankex*,  broker,  banking  company  or  in- 
corporated bank  is  insolvent,  whereby  the  deposit  so  made 
sliall  be  lost  to  the  depositor,  said  banker,  broker  or  officer  so 
receiving  such  dojx)sit,  shall  be  deemed  guilty  of  embezzle- 
ment, and  upon  conviction  thereof  shall  be  fined  in  a  sum 
double  the  amount  of  the  sum  so  embezzled  and  fraudulently 
taken,  and  in  addition  thereto  may  be  imprisoned  hi  the  State 
penitentiary  not  less  than  one,  or  more  than  three  years. 
The  failure,  suspension  or  involuntary  liquidation  of  the 
banker,  broker,  banking  company,  or  incorporated  bank  with- 
in thirty  days  from  and  after  the  time  of  receiving  snoli  de- 
posit, shall  hQ  prima  fads  evidence  of  an  intent  to  defraud, 
on  the  part  of  such  banker,  broker  or  officer  of  such  banking 
company  or  incorporated  bank. "  Session  Laws  1879,  page  113, 
§  1.  The  indictment  contains  two  counts.  The  first  charges 
that  William  S.  Murphy  on  the  16th  of  July,  1884,  at  and 
within  said  county,  then  and  there  being  a  banker,  did  then 
and  there  receive  on  deposit,  from  one  Samuel  JJesbarger, 
the  sum  of  two  hundred  and  fifty  dollars  in  money,  said 
Samuel  Desbarger  not  then  and  there  being  indebted  to  said 
William  S.  Murphy,  banker.  The  said  William  S.  Murphy, 
banker,  at  the  time  of  receiving  such  deposit,  was  insolvent, 
whereby  the  said  deposit,  the  said  sum  of  two  hundred  and 
fifty  dollars  in  money,  was  lost  to  said  Samuel  Desbarger, 
said  depositor,  and  the  same  then  and  there  feloniously  and 
fraudulently  was  converted  to  tlie  use  of  him,  said  William 
S.  Murphy,  banker.  Second  count:  that,  William  S.  Murphy^ 
on  the  16th  day  of  July,  1S8J:,  at  and  within  said  county,  then 
and  there  doing  a  banking  business,  did  then  and  there  unlaw- 
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fully,  fraudulently  and  feloniously  receive  on  deposit  fi'om 
one  Samuel  Desbarger  the  sura  of  two  hundred  and  fifty  dol- 
lars in  money,  said  Samuel  Desbarger  not  then  and  there 
being  indebted  to  said  William  S.  Murphy.  Said  William  S. 
Murphy  at  the  time  of  receiving  said  deposit,*  said  sum  of  two 
hundred  and  fifty  dollars  in  money,  was  insolvent,  whereby 
the  said  deposit  of  two  hundred  and  fifty  dollars  in  money 
was  lost  to  the  said  Samuel  Desbarger,  depositor.  This  indict- 
ment wasreturnedatthe  August  term,  1884.  At  the  December 
term,  1884,  there  was  a  motion  to  quash  the  indictment  which 
was  overruled.  At  this  term  of  the  court  there  was  a  plea 
of  not  guilty,  and  a  trial  resulting  in  a  failure  of  the  jury  to 
agree.  After  the  jury  was  discharged  defendant  applied  for 
a  change  of  venue  on  account  of  the  prejudice  of  the  people. 
The  attorneys  for  the  people  denied  the  facts  set  forth  in  the 
petition  and  numerous  affidavits  both  in  support  of  the  peti- 
tion and  denial  were  filed.     The  court  overruled  the  motion. 

At  the  August  term,  188.5,  a  jury  was  impaneled  and  a  trial 
had,  resulting  in  a  verdict  of  guilty  and  fixing  the  punishment 
by  fine  in  the  sum  of  $487.40.  It  appears  from  an  affidavit  by 
the  defendant  that  during  the  argument  of  the  case  to  the 
jury  the  judge  called  a  member  of  the  bar  to  the  bench  and 
retired  from  the  bench  and  court  room  and  was  absent  per- 
haps fifteen  minutes. 

Motion  for  new  trial  being  overruled  the  case  comes  to  this 
court  by  writ  of  error. 

Errors  assigned  as  follows: 

Ist.  The  said  circuit  court  erred  in  oven*ulittg  the  motion 
to  quash  the  indictment. 

2d.  The  said  circuit  court  erred  in  denying  and  refusing 
the  application  for  a  change  of  venue. 

3d.  Tlie  said  circuit  court  erred  in  overruling  the  motion 
for  a  new  trial  and  in  rendering  a  judgment  upon  the  said 
verdict 

4th.  The  circuit  court  en*ed  in  leaving  the  bench  and 
court  room,  and  in  leaving  a  lawyer  to  occupy  the  bench  dur- 
ing his  absence  and  while  the  case  was  being  finally  argued  to 
the  jury. 
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5th.  Tho  circuit  court  erred  in  admitting  improper  evi- 
dence to  go  to  tho  jury  on  the  part  of  the  people. 

6th.  The  circuit  court  erred  in  giving  improper  instruc- 
tions to  the  jury  on  the  part  of  the  j)eople. 

7th.  The  circuit  court  erred  in  refusing  proper  instructions 
asked  to  be  given  on  the  part  of  tho  defendant 

8th.  Tlie  circuit  court  erred  in  modifying  proper  instruc- 
tions asked  to  be  given  on  tlio  part  of  the  defendant 

9th.  The  circuit  court  erred  in  refusing  defendant's  chal- 
lenge to  jurors  and  to  the  panel. 

The  following  instructions  with  others  were  given  at  the 
instance  of  the  people  and  were  excepted  to  by  the  defend- 
ant: 

4th.  If  you  believe  beyond  a  reasonable  doubt  from  the 
evidence  that  the  defendant  was  engaged  in  the  business  of 
banking,  and  in*  such  business  received  on  deposit  with  intent 
to  defraud,  from  Samuel  Desbargor,  the  sum  of  $243,70  or 
any  other  sum,  that  at  the  time  such  deposit  was  made  said 
Desbargerwas  not  indebted  to  defendant,  that  at  the  time 
of  receiving  said  deposit  the  defendant  was  insolvent  and 
knew  himself  to  be  so,  that  said  deposit  or  any  portion  of  it 
was  lost  to  Desbarger,  then  you  should  find  the  defendant 
guilty. 

6th.  The  court  instructs  the  jury  that  a  depositor  of 
money  in  a  bank  is  a  pereon  who  places  his  money  therein  for 
safe  keeping. 

6  th.  The  court  instructs  you  that  while  the  allegation  of 
insolvency  of  tho  defendant  at  the  time  of  the  receipt  of  de- 
posit of  Desbarger  is  a  material  allegation,  yet  if  you  further 
believe  beyond  a  reasonable  doubt  from  the  evidence  that  the 
defendant  received  said  deposit  within  thirty  days  before  the 
time  of  his  suspension,  then  the  burden  of  proof  is  on  the 
defendant  to  show  that  he  was  solvent  at  tlie  time  of  receiv- 
ing said  deposit  and  that  he  did  not  fraudulently  convert  the 
same  to  his  own  use. 

9th.  It  is  not  necessary  that  the  prosecution  should  prove 
by  direct  and  positive  evidence  that  the  defendant  was  insolv- 
ent on  the  16th  day  of  July,  1884,  or  that  he  knew  that  he  was 
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insolvent,  but  it  is  safficient  if  yon  are  satisfied  beyond  a  rea- 
sonable doabt  from  all  ihe  oircamstanoes  in  evidence  in  the 
case  that  he  was  insolvent  at  that  time,  and  took  and  converted 
the  deposit  with  fraudulent  intent 

10th.     It  is  your  province  as  jurors  to  say  under  your  oaths,  ' 
from  the  evidence,  whether  or  uDt  the  defendant  William  S. 
Murphy  was  insolvent  at  the  time  ho  received  the  deposit  of 
$243.70  from  Samuel  Desbargcr,  on  the  16th  of  July,  1884, 
at  the  time  of  his  suspension. 

The  court  was  asked  to  give  the  following  instructions  on 
behalf  of  the  defendant,  but  refused  to  do  so : 

9th.  You  can  not  find  the  defendant  guilty  unless  you  are 
satisfied  from  the  evidence,  beyond  a  reasonable  doubt,  that  at 
the  time  of  receiving  the  deposit  in  the  indictment  herein 
mentioned,  the  defendant  was  not  only  insolvent,  but  also  that 
he  knew  at  the  time  of  receiving  such  deposit  that  he  was  in- 
solvent 

14th.  The  court  instructs  you  that  if  you  believe  from  the 
evidence  tliat  the  defendant,  at  the  time  he  received  the  de- 
posit of  Desbarger  (if  the  evidence  shows  that  he  did  receive 
it),  had  suflicient  property,  real  and  personal,  if  realized  u|)on^ 
to  pay  all  his  liabilities,  then  in  law  he  was  solvent;  and  if  yoU( 
find  from  the  evidence  that  defendant  was  solvent  at  the  tin^ 
of  receiving  such  deposit,  or  that  he  honestly  and  in  good 
faith  believed  he  was  solvent,  and  that  he  was  the  owner  of 
"sufficient  property  to  induce  that  belief  in  a  reasonable  mind, 
then  you  should  find  the  defendant  not  guilty. 

19tli.  In  this  case  it  is  immaterial  as  to  whether  or  not  the 
defendant  made  loans  to  his  brother  or  other  relatives,  or 
whether  such  loans,  if  any  such  are  shown,  are  sufficiently 
secured  or  not,  except  so  far  as  such  fact  may  tend  to  show 
what  was  the  value  of  so  much  of  defendant's  property  and 
assets  as  was  made  up  of  such  loans;  nor  will  the  jury  consider 
any  evidence  as  to  what  was  the  purchase  price  of  the  proper- 
ty mortgaged  as  security  for  such  loans,  except  so  far  as  you 
may  believe  that  such  fact  may  tend  to  show  the  value  of 
such  property  ;  nor  should  the  jury  consider  any  question  as 
to  where  the  money  was  obtained  to  purchase  such  property. 
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20th.  A  quit-claim  deed  is  as  effectual  in  law  to  convey 
the  title  to  land  therein  mentioned  as  would  be  a  deed  with 
full  covenants  of  warranty  if  the  party  making  such  quit- 
claim deed  Iiad  the  title  when  the  deed  was  made;  and  al- 
thoup^h  portions  of  the  land  owned  by  defendant  or  by  those 
who  mortgaged  land  to  him  as  security  for  loans,  may  have 
been  conveyed  to  him  or  them  by  quit-(Jlaim  deed,  then  the 
presumption  is  that  such  deed  made  a  good  titie,  unless  it  is 
shown  that  the  party  or  parties  who  made  such  deeds  had  no 
title  to  the  lands  so  conveyed. 

Several  of  defendant's  instructions  were  modified,  to  which 
exception  was  taken,  but  it  is  not  necessary  to  set  them  out 
at  length  in  order  to  a  full  understanding  of  the  ^objection 
urged  to  this  action  of  the  trial  court.  Tlie  court  below 
permitted  certain  quit-claim  deeds  to  defendant  to  be  read 
in  evidence  over  the  objection  of  the  defendant 

Messrs.  Smith  &  Stephens,  Mr.  W.  J.  Allen  and  Mr.  W. 
W.  Babb,  for  plaintiff  in  error. 

Mr.  E.  J.  MoElvain  and  Mr.  W.  A.  Soetwabtz,  for  defend- 
ant in  error. 

Wilkin,  J.  It  is  urged,  first,  that  the  indictment  under 
which  defendant  was  tried  is  fatally  defective  in  not  averring 
that  defendant  knew  of  his  insolvency  and  in  not  averring 
fraudulent  intent.  "  Where  the  guilty  knowledge  is  part  of 
the  definition  of  the  offense  it  must  be  averred,  but  not  other- 
wise."    Wharton  on  Criminal  Law,  Vol.  1,  Sec.  297. 

The  intent  is  not  an  element  of  the  crime  and  need  not 
therefore  be  averred.  The  indictment  charges  the  offense  in 
the  language  of  the  statute,  and  under  Sec.  408,  C.  38,  E.  S., 
is  sufficient 

We  think  there  is  a  sufficient  compliance  with  the  constitu- 
tional requirement  in  the  entitling  of  the  act  under  which  tlie 
indictment  is  drawn.  The  motion  to  quash  the  indictment 
was  properly  overruled.  On  the  motion  of  defendant  for 
change  of  venue   many  affidavits  were  filed   jpro  and  can. 
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Some  of  these  amount  to  no  more  than  the  statement  of  an 
opinion  that  the  defendant  can  or  can  not  have  a  fair  and 
impartial  ti'ial.  Others,  however,  affirm  and  deny  the  facts 
alleged  in  the  petition.  Sec.  22,  0.  146,  E.  S.,  clothes  the  trial 
court  with  a  disci'etionary  power  in  passing  upon  such  motions; 
lie  "  may  gi*ant  or  deny  the  petition,  as  shall  appear  to  be 
according  to  the  right  of  the  case."  Tliere  is  nothing  in  this 
case  to  show  that  the  discretion  has  been  abused  and  hence  it 
is  not  for  this  court  to  interfere. 

It  was  no  doubt  irregular  for  tlie  presiding  judge  to  absent 
liiraself  from  the  court  room,  leaving  a  member  of  the  bar 
upon  the  bench  during  the  progress  of  the  argument  to  the 
jury,  but  we  are  not  prepared  to  hold,  in  the  absence  of  all 
evidence  to  show  that  the  defendant  was  prejudiced  thereby, 
that  the  ca-e  ought  for  this  iiTcgularity  to  be  reversed.  The 
case  is  distinguishable  from  that  of  Meredith  v.  The  People, 
S4:  III.  479.  In  that  case  the  judge  was  engaged  in  the  trial 
of  other  cases.  The  member  of  the  bar  called  to  preside  at 
the  criminal  trial  having  no  judicial  powers  whatever,  there 
was  no  presiding  judge,  the  judge  of  the  court  being  incapable 
of  presiding  over  the  trial  o*  two  cases  at  the  same  time.  In 
this  case  the  absence  of  the  judge  was  but  temporary,  and 
there  is  no  pretense  that  he  was  so  engaged  that  he  could  not 
at  any  moment  resume  the  bench  and  pass  upon  any  question 
which  might  arise.  The  calling  of  a  member  of  the  bar  to 
the  bench  was  of  no  consequence ;  the  judge,  though  tempora- 
rily off  the  bench,  or  even  out  of  the  court  room,  was  still  the 
presiding  judge  at  the  trial. 

The  ninth  error  is  not  well  assigned ;  there  is  nothing  to 
show  that  the  court  refused  to  allow  dofcndan.'j  challenge  of 
jurors,  or  that  defendant  challenged  the  panel.  It  is  difficult 
to  tell  from  the  argument,  whether  the  remarks  of  the  judge 
during  the  impaneling  of  the  jury  are  made  the  ground  of 
exception  because  they  were  prejudicial  to  the  defendant,  or 
because  they  were  offensive  to  counsel;* but  there  is  certainly 
nothing  in  the  record  to  show  that  the  defendant  was  not 
fairly  allowed  all  the  challenges  he  chose  to  exercise. 

It  is  insisted  that  there  can  be  no  conviction,  under  the 
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Btatuie,  unless  there  is  an  entire  loss  of  the  deposit — viz.,  all 
must  be  lost 

The  construction  contended  for  is  snppoi-ted  by  no  authority, 
is  unreasonable,  and  would  render  the  statute  absolutely 
nugatory. 

It  would  scarcely  be  insisted  that  the  indictment  must  state 
the  exact  amount  of  the  deposit 

It  is  unnecessary  to  prove  the  value  laid  in  the  indictment 
unless  the  precise  sum  forms  the  essence  of  the  offense,  or  is 
stated  as  a  matter  of  description,  Wharton  on  Criminal 
Law,  Vol.  1,  613. 

The  mathematical  exactness  insisted  upon  by  the  defendant 
in  this  case  as  to  proof  of  the  loss  is  never  required.  The 
extreme  case  put  by  counsel  wAild  result  in  the  punishment 
of  the  banker  for  a  very  small  loss,  and  yet  he  would  be  a 
wrongdoer  to  that  small  extent.  But  let  the  extreme  case 
(which  it  is  said  is  the  surest  way  to  reach  a  correct  conclu- 
sion) be  reversed.  Suppose  the  depositor  loses  all  of  his 
deposit  except  the  one  half  of  one  per  cent,  the  case  present- 
ing all  the  other  elements  of  guilt,  would  it  still  be  insisted 
that  there  could  be  no  convictiQn  because  the  whole  of  the 
deposit  was  not  lost  ? 

This  statute  is  to  have  a  reasonable  constraction  consistent 
with  the  rules  of  the  criminal  law. 

The  fourth  instruction  as  to  the  required  proof  of  value  is 
in  conformity  with  the  rules  of  criminal  pleading  and  evidence 
and  was  properly  given. 

We  see  no  objection  to  the  fifth  of  people's  instructions.  It 
states  a  correct  principle  as  far  as  it  goes.  It  is  not  in  con- 
flict with  defendant's  sixth  instruction  which  goes  farther  and 
defines  a  general  depositor,  and  states  the  rules  of  law  govern- 
ing the  right  of  the  banker  to  use  the  money  on  such  a 
deposit 

The  objection  to  the  ninth  instruction  raises  also  the  ques- 
tion as  to  the  correctness  of  the  ruling  of  the  court  below  in 
refusing  and  modifying  certain  of  defendant's  instructions. 
That  question  is,  whetlier  or  not  it  was  incumbent  on  the 
prosecutor  to  prove  that  at  the  time  the  deposit  was  received 
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the  defendant  knew  he  was  insolvent  As  we  have  already 
said,  knowledge  of  insolvency  is  not  made  an  element  of  the 
crime  by  the  statute,  therefore  it  was  neither  necessary  to 
aver  it  in  the  indictment,  nor  prove  it  on  the  trial.  It  will 
not  do  to  broadly  assert  that  it  is  absurd  to  hold  a  defendant  lia- 
ble when  he  did  not  know  the  existence  of  facts  making  the  act 
criminal.  Every  intelligent  lawyer  knows- that  there  are  many 
instances  in  which  the  law,  by  statutes,  does  so  deal  with  individ- 
uals for  the  good  of  society.  The  object  of  this  statute  is  too 
manifest  to  be  misunderstood.  There  is  no  hardship  in  re- 
quiring a  banker  who  is  doing  a  legitimate  banking  business 
to  know  whether  he  is  solvent  or  insolvent  at  the  time  he  re- 
ceived his  customers'  money  on  deposit  The  uncertainty  as 
to  solvency  grows  out  of  investments  in  real  estate,  or  other 
speculations,  not  properly  belonging  to  a  banking  business. 
We  think  the  ruling  of  the  citcuit  court  was  correct  in  holding 
that  proof  of  knowledge  of  insolvency  was  not  necessary  to  a 
conviction,  and  that  there  was  no  error  in  giving  the  ninth  of 
people's  instructions  and  in  refusing  and  modifying  those  of 
defendant  which  sought  to  impose  that  burden  upon  the 
prosecution.  Bishop  on  Criminal  Procedure,  Vol.  1,  Sees.  522 
and  523;  Wharton's  Criminal  Law,  8th  edition,  Vol.1,  Sec. 
88. 

The  sixth  instruction  given  on  behalf  of  the  people  and  ex- 
cepted to  by  defendant  remains  to  be  considered.  By  it  the 
jury  are  told  that  while  the  allegation  of  insolvency  of 
the  defendant  at  the  time  of  the  receipt  of  the  deposit  is  a 
material  allegation,  yet,  if  they  believe  beyond  a  reasonable 
doubt  from  the  evidence  that  he  received  said  deposit  within 
thirty  days  before  his  suspension,  then  the  burden  of  proof  is 
on  the  defendant  to  show  he  was  solvent  at  the  time  of 
receiving  the  deposit.  This  statute  was  passed  for  the  pur- 
pose of  punishing  insolvent  bankers  for  receiving  deposits, 
thereby  causing  loss  to  the  depositor.  Insolvency  at  the  time 
of  receiving  the  deposit  is  of  the  essence  of  the  crime,  and 
hence  that  allegation  in  the  indictment  was  necessary  and 
material.  Sec.  76  of  the  Criminal  Code  eflfectually  provides 
for  the  punishment  of  bankers,  brokers,  etc.,  who  fraudulently 
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convert  to  their  own  use  money  deposited  with  them. 
It  is  therefore  manifest  that  the  legislature  intended  by  this 
act  to  reach  persons  assuming  to  do  a  banking  business  and 
who,  through  their  insolvency,  should  cause  loss  to  those  in- 
trusting money  with  them  on  deposit  Conceding  then,  as  must 
be  done,  that  the  allegation  of  insolvency  is  material,  it  is  im- 
possible to  discover  under  what  rule  of  evidence  the  burden 
of  proof  as  to  it,  is  cast  upon  the  defendant.  The  instruction 
would  seem  to  proceed  upon  the  supposition  that  the  statute 
made  the  suspension  of  the  bank  within  thirty  days  after  the 
deposit,  prima  facie  evidence  of  insolvency  at  the  time  of 
receiving  the  money  ;  but  by  reference  to  the  stitute  it  will 
be  seen  tliat  there  is  no  sucii  provision.  An  attempt  is  made 
in  argument  to  maintain  the  correctness  of  the  instruction  on 
the  ground  that  the  averment  of  insolvency  is  within  the  rule 
that  where  the  subject-matter  of  a  negative  averment  lies 
peculiarly  within  the  knowledge  of  the  other  party,  the  avei- 
ment  is  taken  as  true,  unless  disproved ;  as  in  indictments  for 
selling  liquor  or  exercising  a  trade  without  a  license;  but 
the  allegation  of  insolvency  is  not  a  negative  averment  in  this 
indictment.  In  an  indictment  for  selling  liquor  or  doing  any 
other  act  which  can  only  be  lawful  when  authorized  by  a 
license,  the  crime  consists  in  the  doing  of  the  act,  which  may 
be  excused  by  the  license.  Tlie  averment  that  the  excuse  did 
not  at  the  time  of  committing  the  act  exist,  is  material  but  is 
negative.  Here  the  act  made  criminal  consists  in  receiving  the 
deposit  by  the  banker  when  he  is  insolvent,  and  the  aver- 
ment of  insolvency  is  as  much  an  affirmative  one  as  that  he 
received  the  mjney. 

Had  the  deposit,  in  this  case,  been  made  more  than  thirty 
days  prior  to  the  suspension,  no  greater  proof  would  have 
been  required  by  the  people  than  under  the  existing  state  of 
facts  except  as  to  the  fraudulent  intent.  In  either  case  the  in- 
solvency of  the  banker  at  the  time  he  received  the  money 
must  be  averred  and  proved  by  the  people  before  a  conviction 
can  be  had. 

This  instruction  erroneously  placing  the  burden  of  proof  on 
the  defendant  to  prove  his  solvency,  and  no  other  instruction 
in  any  way  correcting  this  error,  the  case  must  be  reversed. 


Digitized  by 


Google 


Fourth  District — Februaey  Term,  1886.  135 

C.  &  A.  R.  R.  Co.  V.  Lammert. 

The  third  instruction  given  on  behalf  of  the  people,  though 
not  excepted  to,  is  equally  objectionable,  and  for  the  same 
reasons. 

We  tind  no  error  in  tlie  rulings  of  the  court  in  excluding  or 
admitting  evidence,  nor  do  we  lind  any  fault  with  the  convic- 
tion under  the  evidence,  but  leave  that  branch  of  the  case 
undiscussed,  as  tlie  case  must  again  be  tried. 

For  the  error  appearing  in  the  sixth  instruction  the  case  is 
reversed  and  remanded. 

Be V  Closed  and  remanded 


The  Chicago  &  Alton  Railroad  Co, 

y. 

Henry  Lamhert,  by,  etc 

1.  Evtdknck— IjfPBACHiifO  wrrNKSs. — A  witness  can  be  impeached  by 
showing^  that  he  had  made  statements  out  of  court  contradictory  to  his 
evidence,  but  only  provided  the  foundation  is  laid  by  interrogating  him 
first  as  to  whether  he  made  the  outside  statements,  fixing  time  and  place, 
thus  giving  him  an  opportunity  to  explain. 

2.  Same.— A  party,  to  avoid  a  continuance,  having  admitted  that  a  witness 
would  swear  to  the  facts  stated  in  an  affidavit  for  continuance,  can  not*,  on 
the  trial,  introduce  evidence  of  admissions  made  outside  of  court  by  the 
witness  whone  testimony  was  referred  to  in  the  affidavit  for  continuance,  for 
th3  purpose  of  impeaching  him. 

3.  CoNTRACT—CoxsiDERATiON— Compromise  of  pendiito  surr.— The 
compromise  of  a  suit  pending  is  a  good  consideration  for  a  contract,  and  if 
fairly  entered  into,  a  suit  may  be  maintained  for  its  breach  as  in  any  other 


4.  Attorney  and  client — Infant.— An  attompy  of  a  court  of  record 
of  an  infant  binds  his  client  as  in  any  other  case,  by  a  settlement  or  com- 
promise of  a  pending  suit. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  tiled  July  12, 
1886. 

At  the  March  tenn,  1883,  of  the  Madison  County  Circuit 
Court,  appellee  brought  suit   against    appellant,  to  recover 
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damages  for  a  personal  injury  alleged  to  have  been  caused 
through  the  negligence  of  its  servants.  That  case  was  twice 
appealed  to  this  court,  on  the  last  of  which  a  judgment  in 
favor  of  appellee  was  reversed  on  the  ground  that  the  evi- 
dence failed  to  sustain  the  verdict.  After  tliis  reversal,  ap- 
pellee took  the  deposition  of  one  Lee  Snrsa.  This  deposition 
fully  sustained  tlie  allegations  of  the  declaration,  supplying 
largely  the  proof,  for  want  of  which  the  judgment  previously 
rcnJeicd  had  been  reversed. 

After  the  taking  of  this  deposition  the  case  was  compro- 
mised by  appellant  agreeing  to  pay  Henry  Lammert  $1,400 
and  his  mother  $100,  Out  of  this  money  appellee  was  to  pay 
certain  costs  of  the  suit  A  judgment  was  to  be  entered  by 
agreement  for  the  $1,400,  which  was  to  be  satisfied.  In  pur- 
suance of  this  agreement  releases  were  signed  by  the  attorneys 
of  record  for  Henry  Lammert,  and  also  by  the  next  friend, 
and  left  in  the  hands  of  one  of  the  attorneys  to  be  delivered 
to  appellant,  when  the  judgment  agreed  upon  was  entered  and 
the  settlement  completed.  Before  the  next  term  of  the  court 
appellant  claiming  that  the  witness,  Lee  Sursa,  had  admitted 
and  made  affidavit  that  his  deposition  was  false,  and  that  he 
had  been  induced  to  make  it  by  one  of  the  attorneys  for 
apellpee  who  knew  that  it  was  false,  gave  notice  to  the  attorneys 
for  appellee  that  it  would  not  carry  out  the  compromise.  The 
original  suit  still  pending  at  the  succeeding  term,  appellee 
refused  to  proceed  with  its  trial,  but  tendered  the  releases? 
and  demanded  judgment  in  pursuance  of  the  terms  of  the 
compromise,  appellant  still  objecting,  and  refusing  to  consent 
to  the  judgment  agreed  upon  or  to  otherwise  abide  by  the 
terms  of  the  compromise. 

Appellee  dismissed  the  suit  for  the  purpose  of  bringing 
this  action.  The  declaration  was  filed  to  the  October  teim, 
1885,  and  counts  on  the  contract  above  mentioned.  Two 
pleas  were  filed — the  geneml  issue,  and  a  special  plea  setting 
up  fraud  in  obtaining  the  agi*eement,  by  procuring  the 
false  testimony  of  the  witness  Sursa,  knowing  it  to  be  false,  etc* 

The  case  coming  on  for  trial  appellant  entered  its  motion 
for  a  continuance  on  account  of  the  absence  of  the  said  Lee 
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Sunsa.  This  motion  was  supported  by  the  affidavit  of  one 
Tracy,  in  which  he  sets  out  an  affidavit  purporting  to  have 
been  made  by  the  absent  witness,  in  which  he  in  substance 
swears  that  he  .knew  nothing  of  the  manner  in  which  Henry 
Lammert  received  his  injury,  and  that  his  deposition  taken  to 
prove  such  facts  was  wholly  false;  that  he  was  induced  to 
give  the  false  deposition  by  William  P.  Bradshaw,  one  of 
appellee's  attorneys,  and  that  said  attorney  knew  that  he  had 
no  knowledge  of  the  facts  therein  stated,  and  that  the  deposi- 
tion was  false.  Tracy's  affidavit  then  concludes  by  stating 
that  the  defendant  expects  to  prove  by  said  Bursa  that  the 
statements  made  in  his  affidavit  are  true.  Appellee  thereupon 
admitted  that  the  witness,  if  present,  would  swear  to  the  facts 
stated  in  the  affidavit  lor  continuance.  The  motion  was  over- 
ruled and  the  trial  proceeded.  T.  W.  Kinder  and  B.  F.  Mur- 
rill,  witnesses  for  appellee,  were  allowed  by  the  trial  court,  over 
the  objection  of  appellant,  to  testify  to  conversations  with  the 
said  Lee  Sursa,  in  which  they  testified  that  he  said  that  his 
deposition  was  true,  and  that  the  affidavit  afterward  made  by 
him  was  false,  and  that  he  made  the  affidavit  through  spite 
toward  Bradshaw,  the  attorney. 

The  trial  resulted  in  a  verdict  for  appellee  for  $1,400,  and 
a  motion  for  new  trial  being  overruled  and  judgment  en- 
tered for  the  amount  of  the  verdict  and  costs,  appellant  ap- 
peals. 

Messrs.  "Wise  &  Davis,  for  appellant ;  that  a  witness  can 
not  be  discredited  by  proof  of  contradictory  statements  with* 
out  having  been  previously  examined  in  reference  thereto, 
cited  Queen's  Case,  3  B.  &  B.  2^8 ;  Franklin  Bk.  v.  P.  D.  & 
M.  Steam  Nav.  Co.,  11  G,  &  J.  28 ;  Craft  v.  Commonwealth, 
81  Ky.  250  ;  Stacey  v.  Graham,  14  K  T.  498. 

As  to  authority  to  compromise  an  infant's  claim :  Edsall  v. 
Yandemark,  39  Barb.  (N.  T.)  689;  C,  R  L  &  P.  Ry.  Co.  v. 
Kennedy,  70  111.  350;  Sperry  v.  Fanning,  80  111.  371. 

Messrs.  Ebone  &  Hadley  and  Messrs.  Mbtoalfe  &  Brad- 
shaw, for  appellee. 
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•  Wilkin,  J.  No  reason  is  perceived  why  the  second  plea  of 
appellant,  if  true,  does  nut  present  a  good  defense  to  this  action. 
This  defense  does  not  consist  in  the  fact  that  the  deposition  of 
Sai-sa  was  false  alone,  bat  rather  in  the  fact  that  appellee,  by  his 
attorney,  procured  the  false  testimony  knowing  that  it  was 
false.  If  the  facts  alleged  in  the  plea  are  true,  and  appellee 
had,  by  means  of  the  evidence  of  Sursa,  obtained  a  judgment, 
no  court  would  have  hesitated  to  set  it  aside  as  obtained 
through  fraud.  If  the  fraud  was  discovered  before  the  fruits 
had  been  realized,  certainly  no  court  would  lend  its  aid  to  the 
party  practicing  it. 

The  vital  question  in  this  case  is,  in  our  opinion,  whether  or 
not  that  plea  is  true.  This  beingso,  the  testimony  of  Lee  Sursa, 
in  whatever  form  obtained,  was  essential  to  appellant's  de- 
fense. To  overcome  that  testimony  by  contradicting  it,  or 
impeaching  the  witness,  became  equally  important  to  appellee. 
The  evidence  of  the  witnesses  Kinder  and  MuiTill  was  th^*e- 
fore  material,  and  if  improperly  admitted  over  the  objection 
of  appellant,  must  work  a  reversal  of  the  judgment  below. 

Wje  have  been  unable  to  discover  any  ground  upon  wliicli 
the  ruling  of  the  trial  court  in  admitting  their  evidence  can 
be  sustained.  The  novel  position  is  assumed  by  counsel  for 
appellee  that  Siirsa  is  to  be  treated  as  their  witness  and  there- 
fore it  was  competent  to  show  what  he  had  said.  There  could 
be  but  one  legal  ground  for  admitting  the  evidence  as  to  what 
this  witness  had  said,  and  that  would  be  for  the  pur|30se  of 
impeaching  him.  To  say  that,  his  unsworn  declarations  could 
be  competent  evidence  for  either  party  would  be  to  contra- 
vene one  of  the  plainest  and  most  Urmly  established  rules  of 
evidence.  By  the  affidavit  for  continuance,  and  the  admission 
of  appellee  tliat  if  present  the  witness  would  swear  to  the 
facts  therein  set  forth,  Lee  Sursa  became  the  witness  of 
appellant  His  testimony  thus  obtained  became  available  to 
appellant  the  same  as  though  he  had  been  present  testifying 
in  open  court,  or  his  deposition  had  been  taken.  His  evidence 
was  subject  to  contradiction  and  impeachment  under  the  same 
rules  of  evidence  and  praotice  as  though  obtained  in  the 
usual  manner. 
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He  might  be  impeached  by  showing  that  he  had  made  state- 
ments out  of  court  cunti'adlctory  to  his  evidence  set  forth  in 
the  affidavit,  provided  the  pi'oper  foundation  was  laid,  but 
not  otherwise.  Tlie  rule  is  inflexible  and  without  exception, 
that  in  order  to  impeach  a  witness  in  this  mode  he  must  first 
be  interrogated  as  to  whether  or  not  he  made  the  outside 
statemant,  Hxing  tim3  ani  place,  thus  giving  him  an  oppor- 
tunity to  explain.  In  this  case  no  such  foundation  was  laid, 
and  hence  the  evidence  of  the  witnesses  called  to  impeach, 
was  improperly  admitted.  If  appellee  was  at  the  disadvantage 
of  not  being  able  to  lay  the  foundation  for  impeachment  be- 
cause of  the  absence  of  the  witnoss,  he  voluntarily  placed  him- 
self in  that  position  by  admitting  that  he  would  swear  to  the 
facts  stated  in  the  affidavit,  and  can  not  be  allowed  to  extricate 
himself  by  disregarding  fixed  rules  of  practice  and  evidence. 
Kegarding  this  error  as  substantial,  and  affecting  the  entire 
merits  of  the  case,  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

As  the  case  m\y  again  be  tried  it  is  pi'oper  to  briefly  notice 
other  points  made  and  urged  as  grounds  of  reversal. 

There  ifl  no  substantial  variance,  as  we  understand  the 
allegations  and  proofs,  but  if  there  was,  the  question  can  not  be 
raised  for  the  first  time  in  this  court  There  is  not  even  an 
assignment  of  error  raising  that  question. 

This  is  not  a  case  in  which  there  is  an  attempt  to  set  up  an 
accoi-d  in  defense  of  a  suit  on  the  original  cause  of  action.  It 
is  a  suit  upon  the  alleged  contract  to  compromise  a  pending 
suit  If  it  is  intended  to  be  urged  that  such  a  suit  can  not  be 
maintained  until  the  contract  is  executed  by  both  parties,  the 
position  is  absurd.  Tlie  authorities  cited  can  not  be  construed 
to  support  such  a  position.  The  compromise  of  a  suit  pend- 
ing is  a  good  consideration  for  a  contract,  and  if  fairly 
entered  into  a  suit  may  be  maintained  for  its  breach  as  in  any 
other  case. 

There  is  nothing  in  the  record  to  show  that  the  infant,  or 
any  one  on  his  behalf,  repudiates  the  contract  of  compromise. 
The  court  permitted  him  to  dismiss  his  suit  for  the  express 
purpose   of  bringing  this  suit     No   reason   is  shown    nor 
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autliority  xsited  in  support  of  the  position  that  tie  attor- 
neys of  record  of  an  infant  can  not  bind  their  client,  as  in  any 
other  case,  by  a  settlement  or  comjiromise  of  a  pending  suit. 
In  Littotson  v.  Hargrave,  3  Maddox,  349,  it  is  said,  "An 
infant  is  ordinarily  bound  by  acts  done  in  good  faith  by  his 
solicitor  or  counsel  in  the  course  of  the  suit  to  the  same 
extent  as  a  person  of  full  age."  Levy  v.  Levy,  Id.  245.  The 
evidence  also  shows  that  there  was  an  offer  to  have  a  guardian 
appointed  for  the  infant  if  appellant  so  desired,  in  order  to 
carry  out  the  compromise,  but  it  was  not  then  thought  neces- 
sary, nor  even  to  procure  the  consent  of  the  infant.  Now^ 
however,  it  is  urged  that  the  contract  wa&  not  binding  upon 
the  infant  and  may  therefore  be  repudiated  by  appellant.  To 
so  hold,  would  defeat  the  compromise  of  every  suit  in  which 
there  might  be  an  infant  party  plaintiff  or  defendant  unless 
the  infant  was  personally  a  party  thereto.  The  infancy  of 
the  plaintiff  was  fully  known  to  appellant's  agent  who  negoti- 
ated the  settlement,  at  the  time  the  preliminary  agreement  was 
entered  into  and  at  the  time  the  releases  were  signed,  and  no 
objection  was  then  made  to  the  validity  of  the  settlement  or 
its  binding  foi*ce  upon  the  parties. 

To  permit  the  appellant  to  now  repudiate  the  agreement 
upon  the  naked  ground  that  it  chose  to  negotiate  with  the 
attorneys  and  next  friend,  instead  of  the  plaintiff  in  pereon, 
in  the  absence  of  all  objection  to  the  settlement  by  the  infant 
plaintiff,  would  be  a  mockery. 

The  evidence  sufficiently  shows  that  the  payment  of  costs 
by  appellee  was  to  be  out  of  the  money  paid  him  by  api^ellant, 
and  it  was  not  therefore  necessary  to  prove  such  payment,  nor 
even  an  offer  to  do  so,  in  order  to  maintain  this  suit. 

Keversed  and  remanded. 
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Illixois  &  St.  Louis  Railroad  and  Coal  Co. 

V. 

People,  etc. 

1.  Statutory  rbmbdt— Fr^EAunro. — The  treble  damages  allowed  by 
section  85,  chapter  114  of  the  statate,  is  in  the  nature  of  a  penalty  and  can 
only  be  recovered  when  specially  declared  for  in  the  manner  prescribed  by 
tbe  statute. 

2.  Same  —  Statute  of  Limitations. —Where  the  first  declaration 
alleged  a  cause  of  action  against  appellant  as  a  common  carrier,  for  a 
refusal  to  furnish  cars  to  transport  freight,  and  the  amended  declaration 
declared  under  sections  84  and  85,  chapter  114  of  the  statute,  for  treble 
damages,  held,  that  the  two  years  Statute  of  Limitations  is  a  good  plea  to 
the  amended  declaration;  otherwise  treble  damages  could  be  recovered  on 
a  declaration  filed  at  any  time  within  five  years  by  bringing  the  action  in 
the  first  instance  for  single  damages  and  then  amending. 

3.  Same— Statute  conbtbued. — ^This  statute,  imposing  a  liability  for 
treble  damages,  is  highly  penal  and  must  be  strictly  construed.  The  lan- 
guage ''as  shall  within  a  reasonable  time  previous  thereto  be  ready  or  he 
offered  for  transportation,"  can  not  be  extended  so  as  to  include  coal  in  the 
earth,  to  be  dug  and  raised  from  the  mine  after  cars  are  furnished. 

4.  Custom  on  usaoe. — Custom  or  usage  in  the  shipment  of  certain 
classes  of  freight  may  &x  the  liability  of  a  carrier  for  a  refusal  to  transport 
that  kind  of  freight  in  conformity  to  the  custom,  but  custom  and  usage  can 
not  be  held  to  extend  the  terms  of  a  penal  statute. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  April  15, 
1886. 

Messrs.  G.  &  G.  A.  Koebneb,  for  appellant. 

Mr.  E.  A.  Halbebt  and  Mr.  E,  L.  Thomas,  for  appellees. 

"Wilkin,  J.  This  was  originally  an  "action  of  assumpsit. 
The  declaration  was  filed  May  4,  1882. 

It  claimed  single  damages  and  made  no  reference  to  the 
statute.  It  was  brought  in  the  names  of  John  Beaird  and 
Cliarles  Schroeder. 

On  the  seventh  of  March,  1883,  the  amended  declaration 
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upon  which  the  trial  was  had  was  filed.  This  declaration  is 
in  debt.  It  coants  expressly  upon  the  statute  for  treble  dam- 
agest  and  is  in  the  name  of  the  People,  etc.,  for  the  use  of 
John  Beaird  and  Charles  Schroeder.  To  the  amended  decla- 
ration the  appellant  filed  a  plea  setting  up  the  two  years  Stat- 
ute of  Limitations.  To  it  a  general  demurrer  was  sustained 
by  the  court  below,  and  this  is  one  of  the  errors  assigned  on 
the  record. 

Counsel  on  both  sides,  in  their  arguments,  speak  of  other 
amended  declarations^  but  we  find  bat  the  two  above  men- 
tioned in  the  recoi*d,  and  of  course  can  only  consider  them  in 
deciding  the  case. 

The  first  declaration  alleges  a  cause  of  action  against  appel- 
lant, as  a  common  carrier,  for  a  refusal  to  f ui-nish  cars  to  trans- 
port coal  from  appellee's  mine,  and  claims  damages  as  at  com- 
mon law.  The  declaration  to  which  the  plea  was  filed  also 
charges  appellant  as  a  common  carrier  with  a  refusal  to 
furnish  cars,  but  declaresunder  Sec.  84  and  85,  chapter  114, 
of  our  statute,  for  treble  damages. 

The  treble  damages  allowed  by  Sec.  85  is  in  the  nature  of  a 
penalty,  and  can  only  be  recovered  when  specially  declared 
for  in  the  manner  prescribed  by  the  statute.  Pace  et  aL  v. 
Vaughan,  1  Gil.  32. 

Tliere  could,  therefore,  have  been  no  recovery  of  treble 
damages  under  the  first  declaration,  whereas  there  may  be 
under  this.  The  one  is  for  simple  damages,  the  other  for  a 
penalty  Pace  et  al.  v.  Vaughan,  supra;  Weidenger  v. 
Spruance,  101  HI.  287;  Gridley  v.  Barnes  et  al.,  103  m.  214. 

While  it  is  true  that  the  cause  of  action  in  each  case  grows 
out  of  the  same  state  of  facts,  yet  there  is  a  complete  change 
of  remedies. 

As  against  the  first  action  the  Statute  of  Limitation  was  five 
years;  against  the  last,  being  the  more  harsh  and  severe  rem- 
edy, two  years  would  bar  the  recovery.  To  hold  that  the  two 
years  limitation  shall  not  be  pleaded  to  the  amendment  in  this 
case  would  enable  the  appellee  to  recover  damages  in  the 
nature  of  a  penalty  on  a  declaration  tiled  more  than  two  years 
after  th3  caose  of  action  occurred,  thereby  rondoring  nugatory 
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the  express  provisions  of  the  statnte.  If  the  position  con- 
tended for  by  appellee  is  correct  tliis  penalty  of  treble  dam- 
ages may  be  recovered  on  a  declaration  filed,  at  any  time  with- 
in five  years,  by  bringing  the  action  in  the  first  instance  for 
single  damages  and  then  amending.  This,  as  was  said  by 
Chief  Justice  Lawrence  in  I.  C.  R.  R.  Co.  v.  Cobb,  Christy  & 
Co.,  64th  111.  R  140,  would  snbitantially  break  down  the 
protection  intended  to  be  given  by  the  statute. 

The  right  of  appellant  to  file  this  plea  to  the  amended  dec- 
laration is  sustained,  both  bscauso  a  now  cause  of  action  is 
introduced  by  the  amendment,  and  because  there  is  a  complete 
change  of  remedies,  the  plea  being  proper  to  the  amended 
declaration  or  last  remedy  but  not  to  the  former. 

The  demurrer  to  the  third  plea  should  have  been  overruled. 
In  view  of  the  stipulation  of  March  20,  1S84,  appellant  was 
in  no  way  prejudiced  by  the  judgment  of  the  court  in  sustain- 
ing the  demurrer  to  the  4th  and  5th  special  pleas.  The  in- 
structions are  not  properly  before  this  court  for  review.  No 
objection  was  made  to  any  of  them  in  the  motion  for  new 
trial ;  nor  do  we  feel  called  upon  to  enter  into  a  critical 
examination  of  the  evidence  admitted  over  objection,  or  ex- 
cluded. We  see  no  substantial  objection  to  the  rulings  of  the 
court  in  that  regard. 

The  suit  was  properly  brought  in  the  name  of  the  people, 
for  the  use,  etc.  Treble  damages  could  only  be  recovered  by 
so  suing  under  the  express  terms  of  the  statute. 

Appellant  is  in  no  condition  to  complain,  at  this  time,  that 
it  is  not  also  sued  in  this  action  for  the  forfeiture  mentioned 
in  the  statute. 

The  remaining  question  involved  in  this  record  and  the  one 
which  goes  to  the  entire  merits  of  the  case,  is  whether  or  not 
appellees,  by  their  declaration  and  proofs,  bring  themselves 
within  the  provisions  of  sections  84  and  85  of  chapter  114  R. 
8.,   so  as  to  enable  them  to  recover  treble  damages. 

The  first  of  the  above  named  sections  requires  every  rail- 
road corporation  in  this  State  to  "  furnish,  start  and  run  cars 
for  the  transportation  of  such  passengers  and  property  as  shall 
within  a  reasonable  time  previous  thereto  be  ready  or  be 
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offered  for  transportation  at  the  Eoveral  stations  on  its  road, 
etc." 

The  theory  of  appellees'  case  is  that  the  customary  mode  of 
transporting  coal  by  appellant  and  other  companies  being  for 
the  carrier  to  furnish  cara  on  switches  at  the  mines  on  request 
of  tlie  shipper,  there  to  remain  until  the  coal  is  mined,  hoisted 
and  dumped  into  the  cars,  the  appellant  having  been  from 
time  to  time  notified  by  them  that  they  required  a  certain 
number  of  cars  daily,  and  it  having  failed  to  furnish  them, 
that  it  became  liable  under  section  85,  supray  for  the  penalty 
therein  provided. 

That  it  is  the  duty  of  common  carriers  to  receive  and 
transport  freight  according  to  the  custom  and  usage  of  tlie 
country  is  time,  and  for  a  failure  or  refusal  to  do  so,  tliey  are 
no  doubt,  as  a  general  rule,  liable  to  respond  in  compensatory 
damages,  but  such  is  not  the  remedy  pursued  by  the  appellees 
in  this  case.  Tlie  statute  imposing  a  liability  for  treble  dam- 
ages is  highly  penal,  and  by  well  understood  rules  must  bo 
strictly  construed.  The  language,  "  as  shall  within  a  reason- 
able time  previous  thereto  be  ready  or  be  offered  for  trans- 
portation "  can  not  be  extended  so  as  to  include  coal  in  the  earth, 
to  be  dug  and  raised  from  the  mine  after  cars  are  furnished. 
There  is  neither  allegation  or  proof  that  the  appellees  had 
coal  ready  or  that  they  offered  coal  for  shipment.  By  this 
statute  railroad  companies  are  made  liable  for  treble  damages 
for  a  failure,  or  refusal,  to  furnish  cars,  receive  and  carry 
freight  ready  for  shipment  The  attempt  here  is  to  make 
them  liable  for  a  like  penalty  for  a  failure  to  funiish  cars  to 
be  retained  by  the  shipper  until  the  freight  is  prepared  for 
transpoi-tation,  tliereby  making  the  carrier,  under  penalty, 
take  the  risk  of  delay  or  even  failure  to  furnish  the  freight. 
The  custom  or  usage  in  the  shipment  of  certain  classes  of 
freight  may  fix  the  liability  of  a  carrier  for  a  refusal  to  trans- 
port that  kind  of  freight  in  conformity  to  the  custom,  but 
custom  and  usage  can  not  be  held  to  extend  the  terms  of  a 
penal  statute. 

The  judgment  of  the  court  below  is  reversed. 

Eevcrsed. 
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UirioN  Railway  and  Transit  Co. 

V. 

Louisa  J.  Shacklett,  Adm^x,  etc. 

1.  NsauoENCB  OF  TWO  COMPANIBS.— In  case  of  an  accident  caused 
l^  a  collision  of  trains  of  two  railway  companies,  the  negligence  of  the 
passenger's  carrier  will  not  prevent  his  recovering  from  the  other  whose 
negligent  act  contributed  to  the  injury.  They  may  be  sued  as  any  other 
wrongdoer,  jointly  or  severally. 

2.  LETTERS  OF  ADMWWTRATiON—EHRon.— Where,  under  the  issues,  no 
proof  of  letters  of  administration  was  necessary,  an  error  committed  by  the 
court  in  admitting  such  letters  would  be  immaterial. 

3.  Nboltqengk.— Where  deceased  was  accompanying  his  stock  to  its 
destination  and  by  the  direction  of  the  train  employes  rode  on  the  tender  of 
the  engine,  an  exceedingly  dangerous  position,  especially  in  the  stockyards, 
where  there  were  numerous  tracks  used  by  various  roads  without  any  rules 
or  regulations  governing  the  movement  of  trains,  and  by  a  collision  of 
trains  in  the  st  ckyards  was  killed,  heldj  that  under  the  evidence  the  judg- 
noent  in  favor  of  deceased's  administrator  was  proper. 

Error  to  the  City  Court  of  East  St  Louis  ;  the  Hon.  Wu. 
P.  Launtz,  Judge,  presiding.     Opinion  filed  April  15, 1886. 

Messrs.  G.  &  G.  A.  Koerner,  for  plaintiff  in  error. 

Mr.  M.  Millard,  for  defendant  in  error. 

Wilkin,  J.  Elijah  Shacklett,  with  his  brotlier  AbsaTom,  in 
September,  1879,  shipped  four  car  loads  of  stock  from  Dres- 
den, Mo.,  to  the  National  stockyards  over  the  Missouri  Pacific 
E.  K.,  the  two  brothera  accompanying  the  train  having  stock 
passes.  At  the  Union  depot  in  St.  Louis  the  defendant's 
engine  took  the  stock  cars  for  the  purpose  of  transferring 
them  across  the  river  to  the  stockyards.  While  at  St.  Louis, 
they  got  on  the  top  of  the  cars  to  ride  but  were  ordered  by 
the  man  who  coupled  the  engine  to  their  train  to  go  to  the 
engine,  which  they  did  and  were  there  ordered  by  a  man  in 
the  cab  who,  the  brother  says  ho  supposed  was  the  engineer, 
to  ride  on  the  tender.    The  top  of  the  tender  was  flat,  and 
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Bloping  or  wedge  shaped.  After  crossing  the  river,  as  the 
engine  with  its  cars  was  passing  through  the  stockyards,  it 
met  a  train  of  the  Wabasli,  St.  Louis  and  Pacific  backing  out 
on  the  same  track,  and  on  a  sharp  curve  the  two  collided,  the 
rear  car  of  the  Wabash  running  upon  the  tender  on  which 
Elijah  Shacklett  was  riding  and  killing  him  almost  instantly. 
The  deceased  had  never  been  across  the  river  to  the  stock- 
yards, and  had  no  knowledge  of  the  situation  of  the  railroad 
tracks,  or  the  manner  of  running  trains  on  them  there. 

The  defendant  had  been  engaged  in  transferring  stock  in 
this  manner  since  the  building  of  the  bridge  in  the  fall  of 
1874,  and  its  custom  was  to  carry  the  persons  accompanying 
stock,  either  in  a  caboose  or  on  the  engine  tender,  as  deceased 
was  riding  when  killed. 

The  engineer  who  had  charge  of  the  engine  on  this  occa- 
sion, in  his  testimony,  speaking  of  the  place  of  the  accident 
says,  "It's  a  bad,  very  bad  place,  and  we  have  always  looked 
out."  On  cross-examination  he  says, "  There  was  no  nile  as  to 
using  tracks — the  tracks  belonged  to  the  stockyards  comi^any; 
they  were  used  by  all  the  companies  who  had  business  there." 
He  also  says  the  best  p^ace  to  ride  was  on  the  engine. 

Another  witness  testified,  "The  practice  was,  if  the  bridge 
company's  ciiboose  was  not  handy  they  packed  the  men  on 
the  tender  and  let  them  come  over. 

Defendant  in  error  sued  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company  for  the  same  injury,  and  recovered  judg- 
ment in  the  City  Court  of  East  St.  Louis,  and  the  case  having 
been  appealed,  first  to  this  and  afterward  to  the  Supreme 
Court,  it  was  reversed  and  remanded.  On  a  second  trial  she 
again  recovered  judgment  which  remains  in  full  force  unsat- 
isfied. That  judgment  was  set  up  by  the  plaintifl^  in  error  in  bar 
of  tliis  action.  The  court  below  sustained  a  general  demurrer 
to  the  plea,  and  while  that  decision  is  assigned  as  one  of  the 
errors  on  the  record  it  is  not  urged  here,  and  may  be  disposed 
of  by  simply  saying  that  the  demurrer  was  proj)erly  sustained. 

The  objection  made  to  the  first  instruction  given  on  behalf 
of  defendant  in  eiTor  is  answered  b}'  the  decision  in  the  case 
of  defendant   in  error  against  the  W.,  St  L.  &  P.  R.  R. 
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Company,  105  Illinois  Ileix)rt8,  364,  in  wliicli  it  is  expressly 
held  that  the  negligence  of  the  passenger's  carrier  will  not 
prevent  his  recovering  from  another  whose  negligent  act  con- 
tributed to  the  injury ;  that  they  may  be  sued  as  any  other 
wrong-doers,  jointly  or  severally.  "  The  degi-ees  of  negligence 
of  the  two  railroads"  has  nothing  whatever  to  do  with  the 
case.  If,  as  a  matter  of  fact,  the  negh'gence  of  the  plaintiff  in 
error  was  but  slight,  as  compared  with  that  of  the  Wabash, 
the  right  of  defendant  in  error  to  recover  would  not  bo 
affected  thereby,  if  it  also  appeared  that  her  intestate  was  at 
the  time  exercising  due  care,  and  was  injured  by  the  negli. 
gence  of  plaintiff  in  error,  and  on  this  theory  the  jury  was 
properly  instructed  at  the  instance  of  botli  parties.  It  is  in- 
sisted that  the  court  erred  in  admitting  the  copy  of  lettera  of 
administration  for  the  reason  that  they  were  not  properly  cer- 
titied  under  the  act  of  Congress. 

While  this  error  was  committed  by  the  court  below,  it  can 
avail  nothing  for  the  reason  that  under  the  issues  no  proof  of 
letters  of  administration  was  necessary.  Ballance  v.  Frisby  et 
al.,  2  Scam.  63;  Collins  v.  Ayers,  13  Illinois  E.  358  ;  Chi- 
cago Legal  News  Co.  v.  Thomas  E.  Browne  et  al.,  103  Illinois 
E.317. 

On  the  merits  of  this  case  we  hold  that  the  judgment  of 
the  court  below  was  authorized  by  the  evidence.  The  de- 
ceased clearly  had  the  right  to  accompany  his  stock  to  its 
destination,  whether  it  was  absolutely  necessary  that  he  should 
do  so  or  not.  This  right  plaintiff  in  error  recognized,  not 
only  in  his  case,  but  by  their  custom  in  transferring  stock 
generally.  He  was  upon  tlie  tender  of  the  engine,  not  of  his 
own  choice  or  merely  by  permission,  but  by  the  directions  of 
the  employes  of  plaintiff  in  error  who  had  charge  of  the  train. 
He  was  therefore  lawfully  there,  and  entitled  to  the  same 
protection,  care  and  diligence  from  plaintiff  in  error  as  though 
he  had  been  a  passenger  in  the  usual  manner. 

The  peril  of  his  position  did  not  arise  from  his  being  on  the 
tender  alone.  That  position  was  not  necessarily  dangerous, 
but  liable  to  become  extremely  g:>  in  passing  over  the  track 
thi'ongh  the  stockyards,  where  there  were  numerous  ti'acks 
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used  by  various  milroad  companies,  without  any  rules  or  reg- 
ulations governing  the  movement  of  ti-ains.  These  facts  were 
all  known  to  plaintiff  in  error  but  not  to  the  deceased.  It  is 
said  that  the  stockyards  company  and  the  Missouri  Pacific 
were  blamable  for  this  accident,  the  one  for  laying  its  tracks 
as  they  were  and  the  other  for  not  providing  a  caboose  in 
which  to  transport  tlie  deceased  to  his  destination.  Whether 
this  is  true  or  not,  the  plaintiff  in  eiTor  can  not  escape  the  liar 
bility  of  its  negligent  act,  which  caused  or  conti'ibuted  to  the 
killing. 

This  case  is  c1eai*1y  distinguishable  from  all  tliose  in  which 
a  pereon  wrongfully  places  himself  upon  a  train  or  voluntarily 
puts  himself  in  a  place  unusual  for  carrying  passengers,  or  of 
his  own  choosing  takes  a  place  or  position  of  known  danger 
by  permission  of  train  men.  He  was  acting  in  obedience  to 
orders.  Had  he  left  the  engine  after  passing  thi*ough  the 
tunnel  and  retaken  his  place  on  the  cars,  as  counsel  say  he 
should  have  done,  and  there  received  an  injury,  plaintiff  in 
error  might  well  have  said  that  he  was  there  wrongfully  and 
contrary  to  the  orders  of  its  employes  in  charge  of  the  train, 
and  that  therefore  it  was  not  liable.  As  it  was,  he  was  or- 
dered to  take  his  place  on  the  tender,  and  in  that  position 
carried  to  a  place  of  extreme  peril  on  a  track  which  plaintiff 
in  error  knew  was  liable  to  be  obstructed  by  other  trains,  result- 
ing in  his  death ;  and  we  hold  that  it  is  liable,  and  that  the 
allegations  of  the  declai*ation  are  sufficient  to  support  the 
jadgment^  and  it  is  therefore  affirmed. 

Affii-mcd. 


19-348I  John  Grofp 

19'  m  ^* 

-^-^  Nicholas  Ankenbrandt. 

1.  Nuisance — ^Notice. — A  grantee  of  land  with  an  embankment  on  it 
which  obstructs  the  flow  o£  water,  can  not  be  made  liable  for  permitting  it 
to  remain  in  the  condition  he  found  it,  although  it  works  injuiy  to  anotheri 
without  a  notice  to  remove  or  abate  it 
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2.  Pi^EADiKG. — An  action  on  ihe  case  for  maintaining  and  continuing 
an  embankment  obstmcting  the  flow  of  water.  Heidi  that  under  the  rules  of 
pleading  the  court  must  assume  from  the  plea  that  the  defendant  is  not  re- 
sponsible for  the  erection  of  the  embankment,  and  no  notice  to  remove  or 
abate  it  being  averred,  the  demurrer  to  the  pliea  was  properly  sustained. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
C.  C.  BooGS,  Judge,  presiding.    Opinion  filed  June  12,  1886. 

Action  on  the  case  by  appellant  against  the  appellee  for  main- 
taining and  continuing  an  embankment  on  the  east  line  of  the 
east  i,  southwest  J,  section  13,  which  obsti'ucted  the  flow  of 
the  surface  water  westward  from  the  south  J  of  southeast  J, 
same  section,  causing  it  to  run  along  the  east  of  the  embank- 
ment and  squander  itself  on  the  north  J,  southeast  J,  belong- 
ing to  the  plaintiflE,  thereby  rendering  some  twenty  acres  of 
his  land  wet  and  unfit  for  cultivation.  The  court  sustained  a 
demurrer  to  the  count,  and  the  plaintifi  appealed. 

Messrs.  Bell  &  Gbeen,  for  appellant 

Messrs.  Fosi'eb  &  Campbell,  for  appellee ;  cited  I.  C.  R. 
R  Co.  V.  Allen,  39  111.  206;  T.  W.  &  W.  R  R  Co.  v.  Hunter 
60  lU.  325. 

PiLLSBUKY,  P.  J.  Construing  the  count  most  strongly 
against  the  plaintiff,  as  we  are  to  do  under  the  rules  of  plead- 
ing, we  must  assume  that  the  defendant  is  not  resi^nsible  for 
the  erection  of  the  embankment  that  caused  the  injury  to  the 
plaintiff.  He  is  charged  simply  with  maintaining  and  contin- 
uing it  The  mere  construction  of  the  embankment  upon  the 
land  of  the  defendant  was  no  invasion  of  the  propeii:y  rights 
of  the  plaintiff,  and  he  could  have  no  right  of  action  until  the 
injurious  results  to  his  premises  determined  its  character  of  a 
private  nuisance.  In  such  case  the  rule  appears  to  be  that 
a  grantee  of  land  with  such  a  nuisance  upon  it  can  not  be  made 
liable  for  permitting  it  to  remain  in  the  condition  he  found  it, 
although  it  works  injury  to  another,  without  a  notice  to  re- 
move or  abate  it  This  case  is  somewhat  like  that  of  Berwick 
y.  Camden,  Cro.  Eliz.  620,  where  the  declaration  charged  that 
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tlie  defendant  kept  and  maintained  a  bank  by  which  a  brook 
was  caused  to  flow  around  the  plaintifiPs  land.  The  court  said: 
"  There  is  not  liere  any  offense  committed  by  the  defendant 
for  he  allegeth  that  he  kept  and  maintained  a  bank ;  which  is 
that  he  kept  it  as  he  found  it,  and  it  is  not  any  offense  done 
by  him,  for  he  did  not  do  anything;  and  if  it  were  a  nuisance 
l>efore  his  time,  it  is  not  any  offense  in  him  to  keep  it." 

Cases  of  this  kind  are  to  be  distinguished  from  those  where 
the  nuisance  consists  in  the  icse  of  the  erection,  and  every  act 
of  using  it  is  a  fresh  nuisance,  as  the  operating  of  manufac- 
tories that  emit  noisome  smokes  or  smells,  the  using  of  a  pipe 
that  wrongfully  takes  the  water  from  another,  and  the  like, 
where  every  act  of  user  is  a  mw  nuisance.  There  no  notice 
to  abate  or  remove  the  nuisance,  or  knowledge  of  its  inju- 
rious consequences,  is  necessary  to  be  alleged  or  proven  in 
order  to  sustain  the  action  for  continuing  it.  It  was  resolved 
in  Pcnruddock's  Case,  5  Co.  100  b,  that  an  action  lies  against 
one  who  erects  a  nuisance,  without  any  request  to  abate  it, 
but  not  against  the  feoffee,  unless  he  does  not  reform  the 
nuisance  after  request  made. 

Winsmoro  v.  Groenbank,  Willes,  583,  is  an  authority  that 
Pcnruddock's  Case  was  a  correct  statement  of  the  law,  and 
Hornblower,  C.  J.,  in  Pearson  v.  Glean.  2  Greon  (N".  J.),  says 
tlio  law  as  there  settled  has  never  been  seriously  questioned 
since.  That  this  is  the  generally  accepted  rule  in  this  country, 
we  may  refer  to  Brown  v.  Cayuga  JJ.  R.  Co.,  12  N.  Y.  486 ; 
Eiy  V.  Sellers,  1  Diiv.  (Ky.)  254 ;  Pillsbury  v.  Moore,  44  Me. 
164  ;  West  v.  Louisville  R.  R  Co.,  8  Bush,  404 ;  Grigsby  v. 
Clear  Lake  Water  Co.,  40  Cal.  S3l) ;  Slight  v.  Gutzlaff,  35 
Wis.  675 ;  Johnson  v.  Lewis,  13  Conn.  304  ;  Nichols  v.  Bos- 
ton, 98  Mass.  39 ;  and  Woodman  v.  Tufts,  9  K  H.  884.  From 
these  authorities  it  is  clear  that  the  defendant  does  not  render 
himself  liable  to  an  action  for  simply  perm  tting  the  embank- 
ment to  remain  in  the  condition  he  found  it  when  he  became 
possessed  of  the  land  npon  which  it  was  constructed,  as  it  does 
not  appear  he  was  ever  notified  to  remove  it  and  thereby  pre- 
vent a  further  continuance  of  the  nuisance  to  the  plaintiff,  or 
had  knowledge  of  its  injurious  consequences  to  the  plaintiff. 
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Tliere  is  no  avei*ment  that  he  has  ever  done  any  affirmative 
act  towai-d  its  maintenance  that  would  of  itself  constitute  a 
fresh  nuisance,  or  that  increased  or  aggravated  the  injurious 
effects  of  the  one  already  existing  when  he  acquired  the  land. 
In  thp  absence  of  any  such  showing,  notice  to  abate  was  nec- 
essary to  charge  him  in  an  action  for  damages.  Had  the  pai^ 
ties  proceeded  with  the  trial  upon  such  count,  and  a  verdict 
found  for  the  plaintiff,  the  defect  might  have  been  considered 
su  cured  by  the  verdict,  as  was  held  in  Tomlin  v.  Fuller,  1 
Mod.  27 ;  but  the  count  was  demurred  to,  and  containing  no 
avei*ment  of  notice  or  request  to  abate  the  nuisance,  we  are 
of  the  opinion  no  error  was  committed  by  the  court  in  sus- 
taining the  demurrer,  and  it  follows  that  the  judgment 
should  be  affii-med. 

Judgment  affii*med. 


Forest  City  Insurance  Co. 
George  B.  Leach  et  al. 

1.  iNsniAWCE— Chawqr  in  title.— a  cbange  of  title  in  violation  of  thel 
ezpreas  terms  of  a  policy  of  insurance  would  render  it  void. 

2.  RATmcATiON. — A  party  can  not  repudiate  the  acts  of  another  done 
in  his  interest  and  on  his  behalf  and  at  the  same  time  retain  the  fruits  of 
the  hct. 

Appeal  from  the  Circuit  Court  of  Edwards  county;  the 
Hon.  C.  C-  BoGGS,  Judge,  presiding.  Opinion  filed  July  10, 
1886. 

On  the  19th  day  of  April  appellant  issued  its  policy  of  in- 
surance No.  13,545,  to  Leach  Bros.,  on  a  dwelling  house  and 
fumitui-e  thei^in  for  $1,000.  The  loss  was  made  payable  to 
Lewis  E.  Leach«  George  B.  Leach,  Augustus  Leach,  and  Hor* 
ace  Leach,  "as  then*  claim  should  appear."  There  was  a 
written  application  made  for  this  policy,  signed  Leach  Bros. 
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The  property  was  insured  for  iive  years,  ninniDg  from  April 
14, 1880.  The  loss  oocuiTod  April  15,  1882.  By  the  terms 
of  the  policy  the  application  is  made  a  part  of  the  contract. 
It  also  provides  tliat  if  the  property  insured  be  sold,  trans- 
ferred, or  any  change  of  title  should  take  place,  the  policy 
should  be  void. 

It  is  averred  in  the  declaration  that  there  was  no  transfer  of 
title  after  making  the  policy,  and  that  the  title  and  possession 
remained  at  all  times  up  to  the  date  of  the  loss  in  the  plaintiffs. 
Numerous  pleas  were  iiled,  the  second  and  third  aven-ing  set- 
tlement and  release,  the  fifth  averring  a  transfer  of  title  by 
two  of  plaintiffs  to  Augustus  Leach,  another  plaintiff,  without 
the  consent  of  the  appellant.  The  general  issue  was  also  filed. 
The  application  referred  to  in  the  policy  contained  these  ques- 
tions and  answers : 

Q.  Are  you  the  al)solute  owner  of  the  property  proposed 
to  be  insured  ?    A.    Yes. 

Q.  Is  the  title  to  the  land  on  which  said  buildings  are  sit- 
uated in  your  name  ?    A.     Yes. 

The  following  stipulation  appears  in  the  bill  of  exceptions : 
"It  is  admitted  in  evidence  that  Lewis  Leach  and  Horace 
Leach,  two  of  the  parties  herein,  did  on  the  14:th  of  August, 

1881,  after  the  issuing  of  said  policy  and  before  the  destruc- 
tion of  the  property  by  tire,  by  deed  convey  all  their  title  and 
interest  in  the  said  land,  upon  which  the  property  insured  was 
situated,  to  Augustus  D.  Leach.**  Tlie  following  receipts 
were  offered  and  received  in  evidence  on  behalf  of  appellant 
without  objection: 

$20.00,  Bone  Gap,  Iix.,  May  2,  1882. 

Received  of  tlie  Forest  City  Insumnce  Company,  of  Rock- 
ford,  Illinois,  twenty  dollars  in  full  for  all  demands  for  lops  or 
damage  by  fire  and  lightning  to  the  property  insured  under 
policy  No.  13,545  and  destroyed  by  fire  on  the  13th  of  April, 

1882.  Leaoh  Bbos.,  by  Augustus  D.  Leach. 

Be  it  known  that  I,  Augustus  D.  Leach,  et  al.,  of  the  town 
of  Bone  Gap  and  county  of  Edwards,  in  the  State  of  Illinois, 
for  and  in  consideration  of  the  sum  of  one  hundred  and  eighty 
dollara  to  me  paid  (the  receipt  of  which  is  here  confessed)  by 
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the  Forest  City  Insurance  Company,  of  Rockford,  Illinois, 
upon  a  fall  settlement  and  adjustment  this  day  made  between 
me  and  said  company  of  all  and  every  claim  and  demand,  ac- 
tion and  canse  of  action,  which  I  have  or  might  or  could  make 
against  said  company  by  reason  of  or  growing  out  of  a  certain 
contract  of  insurance  with  said  company,  known  as  policy 
No.  13,^45,  bearing  date  April  14,  1880,  and  said  company  is 
liereby  relieved  and  discharged  from  said  contract,  and  of  all 
and  every  liability  under  the  same  to  mo,  and  the  said  contract 
is  canceled  and  at  an  end.  (Signed)  Leach  Bros.,  by  Augus- 
tas Leach. 

Replication  to  the  second  and  third  pleas  deny  the  authority 
of  Augustus  Leach  to  make  these  receipts  or  releases,  and  each 
of  the  appellees  swear  on  the  trial  that  he  had  no  such  authority. 
Augustus,  however,  testifies  that  he  signed  the  receipts  and  got 
the  money  on  them,  and  he  says :  "It  was  by  consent  of  all  of 
us  that  we  should  use  the  $180  and  the  $20  in  building  the 
new  house.  It  was  a  week  or  so  after  I  received  the  $180 
that  I  told  the  boys,  and  it  was  then  tliat  we  used  the  money. 
We  used  all  the  money  in  the  house  by  consent  of  all  of  us." 

George  Leach  also  swears :  "  It  was  by  agreement  of  all  of 
us  that  we  applied  the  $180  in  building  the  new  house."  Both 
Bwear  that  the  money  was  not  used  until  after  Augustus  had 
oflFeredto  return  it,  and  appellant  had  refused  to  rece  ve  it 
back  and  return  the  receipt  This  latter  testimony  relates 
only  to  the  $180. 

Mr.  J.  M.  Campbell  and  JIfctr.  E.  P.  Kanka,  for  appellant 

Mr.  H.  Tompkins,  for  appellee. 

W11.KIN,  J.  This  case  must  be  reversed  because  of  the 
change  of  title  in  violation  of  the  terms  of  the  policy,  and 
because  the  evidence  shows  a  settlement  and  payment  in  full 
of  any  claim  appellees  may  have  had  under  the  policy  sued  on 
against  appellant  It  seems  to  bo  conceded  that  if  the  express 
terms  of  the  policy  shall  control,  the  change  of  title  admitted 
to  have  been  made  would  render  it  void,  and   such  is  un- 
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questionably  the  settled  law  of  this  State  by  repeated  decisions 
of  the  Supreme  Court  Dix  et  al.,  for  use,  etc.,  v.  Mercantile 
Ins.  Co.,  22  HI.  277 ;  Home  Mutual  Fire  Ins.  Co.,  of  Chicago, 
V.  George  Hauskin,  60  111.  521 ;  the  Equitable  Ins.  Co.  v.  Paul 
H.  Cooper,  Id.  509. 

It  is  insisted,  however,  that  the  clause  in  the  policy  pro- 
hibiting a  transfer  of  title  is  rendered  nugatory  by  a  parol 
agreement  made  witli  the  agent  of  appellant  at  the  time 
the  application  was  made,  to  the  effect  that  the  property 
might  be  conveyed  by  appellees  among  themselves.  Tlie 
authorities  cited  do  not  sustain  the  position  assumed.  Here 
the  contract  batween  the  parties  is  expressed  in  the  policy. 
It  was  delivered  to  the  assured  or  their  father  for  them  long 
before  the  change  of  title  was  made,  and  they  are  chargeable 
of  notice  of  its  contents.  If  they  were  not  satisfied  with  it 
because  it  failed  to  conform  to  the  contract  they  had  made 
with  the  agent,  it  was  their  duty  to  repudiate  it  and  so  inform 
the  company.  However,  the  most  ready  answer  to  the  argu- 
ment in  support  of  the  position  is  that  there  is  no  evidence  of 
any  such  agreement  on  the  part  of  the  agent.  There  was 
some  talk  about  the  title  at  the  time  the  application  was  made, 
but  nothing  from  which  it  can  be  said  that  there  was  an  agree- 
ment that  the  property  might  be  conveyed,  much  less  such 
proof  as  would  under  any  cii*cnmstance8  be  allowed  to  over- 
come the  express  terms  of  the  written  contract.  The  change 
of  title  without  the  consent  of  appellant  rendered  the  policy 
void,  and  no  recovery  could  legally  be  had  thereon. 

If  it  be  admitted  that  there  was  no  authority,  either  express 
or  implied,  in  Augustus  Leach  to  bind  the  other  parties  insured 
by  the  settlements,  or  even  if  it  b3  conceded  that  he  was 
overreached,  so  that  the  settlements  were  not  in  the  first 
instance  binding  upon  himself,  yet  the  subsequent  conduct  of 
the  parties  in  the  appropriation  and  use  of  the  money  received 
by  him  amounts  in  law  to  a  ratification  of  the  settlements. 

No  principle  of  law  is  better  settled  or  more  in  consonance 
with  reason  and  justice  than  that  a  party  can  not  repudiate  the 
acts  of  another  done  in  his  interest  and  on  his  behalf,  and  at 
the  same  time  retain  the  fruits  of  that  act,  or  that  a  contract 
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can  not  be  rescinded  and  the  consideration  or  any  part  of  it 
retained. 

Afi  to  the  $20  paid  on  the  2d  of  May,  1882,  there  is  no  pre. 
tense  of  an  offer  to  return,  nor  that  it  was  not  used  by  all  the 
plaintiffs  with  a  fnll  knowledge  of  all  tlie  facts  and  circum* 
stances  under  which  it  was  received. 

It  is  admitted  that  the  $180  was  also  used  by  all  of  the 
parties,  after  being  advised  by  Augustus  as  to  what  he  had 
done.  The  only  excuse  made  for  thus  retaining  the  money 
and  refusing  to  abide  by  the  contract  is  that  Augustus  had 
offered  to  return  the  check  and  that  appellant  had  refused  to 
receive  it  and  return  the  receipt.  It  nowhere  appears  that 
the  other  brothers  offered  to  return  the  money,  or  that  they 
gave  appellant  any  notice  whatever  that  they  repudiated  the 
act  of  Augustus  in  making  the  settlements  or  that  he  had  no 
authority  to  act  for  them. 

Neither  is  there  any  evidence  to  show  that  Augustus  Leach 
at  any  time  informed  the  company  of  the  ground  upon  which 
ho  claimed  the  right  to  rescind  the  contract  of  settlement 
Indeed  it  is  difficult  to  discover  from  the  evidence  upon  what 
gi'cund  he  could  have  placed  it,  but  certainly  it  does  not  appear 
that  appellant  was  at  any  time  informed  that  the  authority  of 
Augustus  was  denied,  and  an  offer  to  return  the  money  received 
on  that  ground.  Having  received  and  appropriated  the  bene- 
fits of  the  conti'act,  they  must  be  held  to  a  compliance  with  its 
terms,  by  which  they  release  all  right  of  action  on  the  policy. 

Holding  as  we  do  that  the  judgment  of  the  circuit  court 
must  be  reversed  for  the  reason  stated,  and  that  there  is  no 
cause  of  action  remaining,  the  case  should  not  be  remanded. 
It  is  unnecessajy  to  notice  other  alleged  errors  or  to  further 
review  the  record. 

Eeversed. 
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F.  Ryhiner  et  al. 

V. 

Adolph  Ruegger. 

1.  Attachment — ^FRAUDULEin'  assionicbkt. — ^A  creditor  raed  out  an 
attachment  against  a  firm  upon  the  ground  that  they  were  about  to  fraud- 
ulently assign,  convey  or  otherwise  dispose  of  their  property,  or  a  part 
thereof,  so  as  to  hinder  and  delay  their  creditors,  and  that  they  had  within 
the  two  years  last  past  done  so.  The  attachment  was  issued  and  levied 
apon  the  firm's  property.  Upon  the  trial  of  the  attachment  suit  it  appeared 
that  four  days  after  the  attachment  was  sued  out  the  firm  made  an  assign- 
ment for  the  benefit  of  creditors  containing  provisions  reserving  benefits  to 
the  individual  members  of  the  firm  and  authorizing  the  assignees  to  sell 
upon  credit.  These  provisions  were  afterward,  by  consent  of  the  assigneeB, 
the  creditor  above  mentioned  being  one  of  them,  eliminated  from  the 
assignment.  Held,  that  the  making  of  such  assignment  was  a  suflScient 
basis  to  support  the  attachment  suit. 

2.  Same — Estoppel. — The  attaching  creditor  was  named  in  the  assign- 
ment as  one  of  tiie  assignees,  and  his  acceptance  of  the  trust  and  consent  to 
the  alteration  of  the  deed  of  assignment  by  which  the  two  objectionable 
features  above  mentioned  were  eliminated,  operated  to  dissolve  his  attach- 
ment and  leave  him  to  take  his  chances  with  the  other  creditors. 

Ebbor  to  the  Circuit  Court  of  Madison  county ;  the  Hon. 
Amos  Watts,  Judge,  presiding.     Opinion  filed  July  10,  1886. 

The  plaintiff  in  error,  being  indebted  to  defendants  in  eiTor, 
sued  out  an  attachment  upon  the  ground  that  they  were 
about  to  fraudulently  assign,  convey,  or  otherwise  dispose  of 
their  property,  or  a  part  thereof,  so  as  to  hinder  and  delay 
their  creditors,  and  further  that  they  had  within  the  two  years 
last  past  done  so. 

.  The  attachment  was  issued  and  levied  upon  property  of  the 
fiiTO.  The  defendants  appeared  and  filed  their  plea  travers- 
ing the  affidavit,  upon  which  issue  was  joined  and  submitted  to 
the  court  for  trial.  It  appeared  upon  the  ti'ial  that  about 
four  days  after  the  attachment  was  sued  out  these  defendants 
made  an  assignment  for  the  benefit  of  creditors  containing 
provisions  reserving  benefits  to  the  individual  members  of  the 
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firm,  and  aathorizing  the  assignees  to  sell  upon  credit.  These 
provisions  were  afterward,  by  consent  of  the  assignees,  the 
appellee  being  one  of  them,  eliminated  from  the  assignment, 
in  so  far  as  any  preference  was  therein  given  to  any  member 
of  the  firm  in  the  payment  of  his  claim,  and  also  as  to  the  sell 
ing  npon  credit  The  attachment  was  sustained  by  tlie  cir- 
cuit court,  a  judgment  entered  for  the  plaintiff,  and  the  de- 
fendants appealed. 

Messrs.  Kbomb  &  Ha^dlky  and  Mr.  W.  0.  Kueffkeb,  for 
plaintiffs  in  error;  as  to  what  kind  of  fraud  is  contemplated 
by  the  8th  clause  of  the  Attachment  Act,  cited  Shove  v.  Far- 
well,  9  Bradwell,  256 ;  Spencer  v.  Deagle,  34  Mo.  455  ;  War- 
ner  v.  Everett,  7  B.  Monroe,  262;  Laflin  v.  Cent.  Pnb.  H.,  52 
HI  432 ;  Schwabacker  v.  Eush,  81  111.  310 ;  Ewing  v.  Eunk'e, 
20  ni.  461. 

Sy  filing  his  claim,  appellee  assented  to  the  assignment 
and  is  estopped  :  Jones  v.  Tilton,  1  North  Eastern  Keporter, 
741 ;  Burrill  on  Assignments,  §  503  ;  Adliim  v.  Yard,  1  Kawle, 
163;  Burrow  v.  Alter,  7  Mo.  424 ;  Lanahan  v.  Latrobe,  7  Md- 
268 ;  Scott  v.  Ede,  3  Minn.  377 ;  Qutswiller  v.  Lackman,  23 
Mo.  168. 

The  deed  of  assignment  is  not  fraudulent  in  law  so  as  to 
hinder  or  delay  creditors:  Schwabacker  v.  Eush,  81  LI.  311 ; 
Wait  on  Fraudulent  Conveyances,  §  13,  p.  23 ;  Williams  v. 
Davis,  69  Pa.  2S ;  EIco  v.  Perry,  61  Me.  150 ;  Blum  v.  Abel, 
27  Pa.  390 ;  Bump  on  Fraudulent  Conveyances,  66. 

A  mere  intention  to  mike  an  assignment  for  the  benefit  of 
creditors  is  no  ground  for  attachment :  Sweet  v.  Eeod,  13  E. 
L  119  ;  Campbell  v.  Warner,  22  Kan.  608 ;  Wilson  v.  Britton, 
6  Abb.  Pr.  47 ;  Fitzpati-ick  v.  Flanagan,  106  TJ.  S.  650  ;  Harris 
V.  Capell,  28  Kan.  117. 

Mr.  John  G.  Ibwik,  for  defendant  in  error ;  that  the  evi- 1 
dence  estab  ishes  actual  intentional  fi*aud,  cited  Ilowell  v.  Ed- 
gar, 3  Scam.   418;  Fin^ay  v.  DIckerson,  29   111.  9;  Keitli  v. 
Fink,  47  111.  272 ;  McCrosky  v.  Leach,  63  111.  63  ;  Emmersou 
V.  Bemis,  69  111.  537;  Power  v.  Allston,  93  LI.  587;  Phelps 
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V.  Curts,  80  111.  113 ;  Mooro  v.  Wood,  100  111.  455  ;  Bamp  on 
Fraudulent  Conveyances,  364;  Barrill  on  Assignments,  338. 

The  debt  not  being  extinguished  by  accepting  the  benefits 
of  the  assignment  all  appropriate  remedies  for  its  enforcement 
belong  to  it  as  incidents :  Vansaut  v.  Alhnen,  23  III.  30 ;  Erick- 
son  V.  IlaflEerty,'J9  111.  209  ;  Edgington  v.  Hefner,  81  111.  341 ; 
Palmer  v.  Harris,  100 ^111.  277;  Greathouse  v.  Smith,  3  Scam. 
541 ;  Young  v.  Cooper,  59  III.  121. 

The  assignment  was  fraudulent :  Bowen  v.  Parkhurst,  24 
111.  257 ;  Pierce  v.  Brewster,  32  111.  268 ;  Whipple  v.  Post, 
33  Ilh  334  ;  Nat.  Bk.  v.  Bank  of  Com.,  94  111.  280  ;  Sumner 
V.  Hicks,  2  Black  (C.  S.)  532  ;  Keith  v.  Fink,  47  111.  272 ; 
Hardin  v.  Osborne,  60  Bl.  93 ;  Burrill  on  Assignments,  §§  198 
-200. 

PiLLSBUBT,  P.  J.  The  first  question  presented  is  whether 
the  court  was  justified  in  finding  that  the  execution  of  the 
assignment  oflfered  in  evidence  supported  the  averments  of  the 
affidavit  that  the  defendants  were  about  to  fraudulently  assign 
or  otherwise  dispose  of  their  property  so  as  to  hinder  and  de- 
lay their  creditors.  It  is  substantially  admitted  that  the 
assignment  as  originally  made  was  fraudulent  upon  its  face, 
as  it  contained  provisions  preferring  members  of  the  firm  in 
payment  of  their  claims  against  the  assignors,  and  conferred 
upon  the  assignees  the  power  to  sell  upon  credit ;  but  it  is 
argued  that  as  the  evidence  tends  to  show  that  the  assignors 
had  no  intention  in  fact  to  commit  a  wrong  upon  their  cred- 
itors, and  that  as  our  statute  relating  to  assignments  for  the 
benefit  of  creditors  makes  all  such  provisions  void,  the  assign- 
ment is  therefore  valid  in  law  and  must  stand  as  against 
attaching  or  other  creditors. 

What  effect  should  be  given  to  the  assignment  as  against 
creditor  levying  their  attachments  after  the  county  com't 
acquired  jurisdiction  over  it,  and  the  property  conveyed  by  it, 
we  shall  not  stop  to  inquire,  as  the  question  is  not  made  by 
this  record,  the  writ  herein  having  been  issued  and  levied 
prior  to  the  execution  of  the  assignment.  The  jurisdiction  of 
the  circuit  court  then  attached  prior  to  any  act  of  the  de- 
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f endants,  and  they  couM  not  thereafter,  without  the  consent  of 
the  appellee,  deprive  him  of  any  rights  ho  may  have  by  and 
under  his  levy  to  have  such  court  inquii*e  into,  determine 
and  enforce  any  such  rights.  Neither  are  we  called  upon  in 
this  proceeding  to  determine  whether  the  assignment  should 
be  set  aside  as  to  creditors  genei-ally,  the  simple  inquiry  being 
npon  this  branch  of  the  case  whether  the  appellants  at  the 
time  of  suing  out  the  writ  were  amenable  to  the  provisions 
of  the  act  relating  to  attachments.  The  fraudulent  convey 
auce,  assignment,  or  other  disposition  of  property  referred  to 
in  the  Attachment  Act  and  which  is  sufficient  ground  for  a 
creditor  to  seize  his  debtor's  property  upon  mesne  process  and 
hold  it  to  answer  any  final  judgment  in  the  cause,  evidently 
rjf ers  to  those  prohibited  by  the  fourth  section  of  our  Statute 
of  Frauds  and  Perjuries,  as  being  made  with  the  intent  to 
hinder  and  delay  creditors.  The  uniform  construction  of  this 
section  of  the  last  mentioned  statute  has  been  that  before  such 
sale  or  conveyance  can  be  set  aside  at  the  suit  of  a  creditor, 
it  must  appear  that  both  parties  to  it  were  actuated  by  like  in- 
tent to  defraud,  delay,  or  hinder  the  creditors  of  the  vendor. 
The  Attachment  Act,  however,  does  not  require  the  plaintiff 
to  establish  the  fraudulent  intent  of  the  vendee.  It  deals  with 
the  debtor  alone.  If  his  fraudulent  intent  appears  the  at- 
tachment is  sustained.  This  intent  must  appear  in  some  way 
as  a  fact  in  the  case.  In  other  words,  the  hinderance  or  delay 
of  creditors  must  b3  shown  t  >  form  the  whole  or  a  part  of  the 
debtor's  intent  in  doing  the  act  complained  of.  The  inten- 
tion of  the  deb,tor  is  the  material  inquiry  in  the  case.  Fraud 
is  said  to  be  a  question  of  fact  in  som3  cases  and  in  others  a 
question  of  law.  This  distinction  rests  upon  the  moans  em- 
ployed to  establish  the  fact  rather  than  in  the  character  of  the 
intent  charged  to  be  fraudulent  or  the  coniecjuences  flowing 
from  it  Where  the  transaction  is  fair  upon  its  face,  and  the 
evidence  of  its  fraudulent  inception  consists  of  the  facts  and 
circumstances  surrounding  it,  the  law  will  not  infer  fraud, 
but  the  case  must  be  sent  to  a  jury  to  determine  the  intent 
which  actuated  the  party  in  entering  into  it,  and  the  intent 
to  hinder  or  delay  creditors  being  found,  the  law  declares  the 
transaction  fraudulent  and  void  as  to  them. 
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As,  however,  every  man  is  presamed  to  understand  the  le- 
gal import  of  any  instrument  executed  by  him,  and  to  intend 
the  necessary  consequences  of  his  own  acts,  when  he  makes  a 
conveyance  or  assignment  which  upon  its  face  shows  that  the 
necessary  consequence  of  carrying  into  effect  its  provisions, 
will  be  the  hinderance  and  delay  of  creditors  in  the  collection 
of  their  just  demands,  the  law  stamps  it  as  fraudulent  and  im- 
putes to  the  maker  the  design  to  effect  the  results  provided 
for,  and  no  evidence  of  a  contrary  intention  can  change  this 
presumption. 

Here  actual  fraudulent  intent  is  as  clearly  manifest  and  con- 
clusively established  as  though  found  by  the  verdict  of  a  jury- 
In  the  case  at  bar  the  assignment  confessedly  contained  pro- 
visions which,  if  executed,  would  necessarily  have  the  effect 
to  hinder  and  delay  creditors,  and  the  presumption  conclu- 
sively arises  that  the  defendants,  when  they  executed  it,  in- 
tended it  to  have  that  effect,  and  from  the  other  evidence  in 
the  case  the  court  below  was  justified  in  finding  that  when  the 
writ  herein  was  issued  they  had  in  contemplation  the  execu- 
tion of  it  That  the  making  of  such  an  assignment  is  a  suf- 
ficient basis  to  support  an  attachment  see  Keith  v.  Fink,  47 
HI.  272.  We  would  not  be  understood  as  saying  that  every 
transaction  between  parties  which  the  law  condemns  as  a  fraud 
upon  creditors  would  be  sufficient  to  support  an  attachment. 
Cases  might  be  supposed  where  the  parties  are  actuated  by  the 
purest  motives,  yet  through  mere  inadvertence  or  by  mistake 
some  of  the  formalities  of  the  law  have  not  been  complied 
with  and  creditors  can  therefore  a,void  the  transaction,  but  in 
such  cases  there  would  be  lacking  the  element  of  a  fraudulent 
intent  in  entering  into  it  necessary  to  maintain  an  attachment. 
We  can  not  assent  to  the  view  advanced  by  counsel  that  our 
statute  relating  to  assignments  for  the  benefit  of  creditors  so 
far  purges  the  assignment  in  question  of  its  fraudulent  charac- 
ter as  to  make  the  intent  of  the  defendants  therein  clearly 
manifested  to  hinder  and  delay  their  creditors,  of  no  avail  to 
the  plaintiff  below  upon  the  issue  being  tried. 

The  thirteenth  section  of  the  statute  relied  upon  only  goes 
to  the  extent  of  making  every  provision  in  an  assignment 
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void  that  provides  for  the  payment  of  one  debt  or  liability  in 
preference  to  another,  and  making  all  debts  and  liabilities 
within  the  provisions  of  the  assignment  payable  pro  rata  ont 
of  the  assets. 

This  provision  of  the  statute  preventing  preferences  and 
e:][nalizing  the  payment  of  all  debts  ani  liabilities  within  the 
provisions  of  the  assignment,  was  not  intended  to  legalize  the 
reservation  of  benefits  to  the  assignor,  or  the  payment  of  any 
dsbts  to  the  individaal  members  of  an  assigning  firm  before 
other  creditors  are  paid  in  full. 

The  appellee  was  named  in  the  assignment  to  one  of  the 
assignees  and  accepted  the  trust  and  entered  upon  the  dis- 
chaFge  of  his  duties.  Soon  afterward  it  was  thought  advisable 
to  eliminate  from  the  assignment  the  illegal  provisions  therein 
contained  and  an  effort  so  to  do  was  made,  the  assignors  exe- 
cuting a  supplemental  instrument  attempting  to  withdraw 
them  from  the  original  assignment  and  requiring  its  pro- 
visions to  be  executed  under  the  statute  and  requesting  the 
assignees  to  execute  the  trust  thereunder. 

The  assignees,  the  plaintiff  with  them,  signed  a  written 
consent  that  such  change  should  be  made  and  agreed  to  exe- 
cute the  trust  thus  modified  by  said  supplementary  instrument 

It  will  be  borne  in  mind  that  a  deed  which  is  fraudulent 
under  the  statute  is  not  absolutely  void  but  only  voidable  at 
the  suit  of  those  injured,  and  is  therefore  capable  of  being 
affii*med  by  those  affected  by  it  And  such  deed  is  binding 
upon  those  who  assent  to  it 

A  creditor  who  is  appointed  an  assignee  and  accepts  the 
trust  most  clearly  assents  to  its  provisions  and  undertakes  to 
carry  them  ont  in  good  faith  so  far  as  they  can  bo  executed 
under  the  law. 

His  duti^  are  to  take  possession  of  the  property  assigned, 
convert  it  into  money  and  to  distribute  the  proceeds  among 
the  creditors  entitled.  So  long  as  this  tnist  i*emains  unex- 
ecuted he  has  no  right  to  appropriate  the  property  assigned 
to  any  other  purpose  than  for  the  benefit  of  creditors.  He 
can  not  accept  a  position  where  the  utmost  good  faith  is  re- 
quired of  him  to  carry  into  effect  an  assignment  for  the  benefit 
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of  creditors  gonorally,  and  then  be  permitted  to  set  up  the 
fraudulent  character  of  the  deed  under  which  he  is  acting  in 
order  that  his  own  claim  against  the  assignor  shall  be  paid  in 
full  to  the  injury  of  his  cestuis  que  trust. 

The  law  will  not  allow  him  to  take  such'  incoTisistent  positions. 
He  can  not  be  permitted  to  uphold  the  assignment  with  one 
hand  and  to  tear  it  down  with  the  other.  The  other  property 
attached  was  conveyed  to  him  as  one  of  tlio  assignees  by  the 
d33  1  of  a^signmont,  and  he  assented  to  so  receive  it,  and 
undei-took  to  distribute  its  pi^oceeds  among  the  creditors  of 
the  assignor ;  not  only  this,  but  afterward,  in  writing,  con- 
83nted  that  the  provisions  which  ho  now  claims  rendered  the 
doed  fraudulent,  should  be  eliminated,  and  again  agreeing  to 
execute  the  trust  as  thus  modified.  Such  conduct  most  clearly 
estops  him  from  relying  upon  the  fraudulent  diaracter  of  the 
assignment  to  support  his  atuichment. 

If  fraudulent  as  to  other  creditors  who  have  not  assented 
to  its  provisions,  it  is  certainly  valid  as  to  him.  In  our  opinion 
his  acceptance  of  the  trust  and  consent  to  the  alteration  of 
the  deed  of  assignment  operated  to  dissolve  his  attachment 
and  leave  him  to  take  his  chances  with  the  other  creditors. 
For  this  reason  we  conclude  that  the  court  below  should  not 
have  sustained  the  attachment  proceedings,  and  the  judgment 
will  therefore  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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V. 
SuTTLE  <&  SCROGGIN. 

Pabtnehshtf^— Declarations. — ^Appellants  sued  appellees  as  partners 
for  certain  goods  furnished  by  the  former  to  the  latter  as  alleged.  The 
question  at  issue  was  as  to  the  alleged  partnership,  which  was  denied  under 
oath  by  appellees  after  evidence  had  been  introduced  tending  to  establish 
such  partnership.  Appellants  offered  to  prove  the  declarations  of  appellees, 
but  the  court  would  admit  only  such  as  were  made  when  both  were 
present.  Held,  that  this  was  error.  The  admission  of  a  party  to  the  record 
is  always  received  in  evidence  against  him,  and  the  mere  fact  that  there  is 
another  sued  jointly  with  him  and  that  the  admission  may  in  terms  affect 
both  parties  is  no  reason  for  rejecting  the  evidence  as  against  him. 

Appeal  from  the  Cironit  Court  of  Logan  county ;  the  Hon. 
G-  W.  Hebdman,  Judge,  presiding.  Opinion  filed  January  6, 
1886. 

Messrs.  "Wallace  &  Cadwalladeb,  for  appellants ;  tliat 
when  the  plaintiff  has  made  b,  prima  facie  caee  of  partnership 
he  has  the  right  to  introduce  anything  said  or  done  by  either 
partner  in  reference  to  the  partnership  business,  cited  Rosco 
on  Ev.3  1  Am.  from  2d  Lon.  Ed.,  31 ;  Nicholas  v.  Dowding, 
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1  Stark.  81;  Halm  v.  St.  Clair  Ins.  Co.,  60  LI.  456 ;  Smith 
V.  Hill,  12  Am.  E.  189 ;  Story  on  Partnei-sliip,  106,  44,  64, 
65 ;  Smith  v.  Hulett,  65  111.  495. 

Messrs.  Beach  &  Hodnett,  for  appellees  ;  that  where  the 
existence  of  a  partnership  is  the  question  to  be  tried  th5  ad- 
missions of  one  of  the  alleged  partners  are  not  admissible  to 
establish  the  partnership,  cited  Halm  v.  St.  Clair  S.  Ins.  Co.,  50 
111.  456 ;  Gardner  v.  K  W.  Mfg.  Co.,  52  HI.  367. 

Wall,  P.  J.  The  appellants,  who  are  manufacturers  of 
cigars  in  Cincinnati,  sued  the  appellees  as  partners  conducting 
a  restaurant  at  Lincoln,  111.,  for  the  amount  of  certain  bills  of 
goods  furnished  by  the  former  to  tlie  latter  as  alleged. 

It  was  not  disputed  that  the  goods  wore  furnished,  but  the 
question  is  whether  the  appellees  are  liable  therefor.  The 
alleged  partnership  was  denied  under  oath  and  the  burden 
of  proving  it  devolved  upon  appellants. 

There  was  evidence  tending  to  prove  that  appellees  had, 
prior  to  the  ti-ansactions  in  question,  purchased  a  second-hand 
outfit  for  a  restaurant,  consisting  of  furniture,  table  ware,  and 
other  necessary  articles,  and  had  started  in  business  at  Mt. 
Pulaski,  placing  one  Butler  in  control  and  giving  him  the  solo 
management  of  the  concern.  This  was  in  the  name  of  appel- 
lees, with  their  consent  and  under  such  circumstances  as  to 
estop  them  to  deny  that  they  were  then  partners.  After  a 
time,  the  result  not  being  satisfactory,  Butler  was  permitted 
to  remove  the  "  outfit "  to  Lincoln,  a  larger  town,  where  tlie 
same  business  was  conducted  and  where  the  goods  sued  for 
were  furnished  on  the  order  of  Butler.  XJpc  n  the  trial  of  the 
case  the  chief  inquiry  was  as  to  the  relations  of  the  parties  to 
the  business  at  Lincoln,  and  whether  Butler  was  acting  on  his 
own  account  or  as  the  agent  of  the  appellees. 

Butler  testified  that  the  arrangement  at  Mt.  Pulaski  was 
continued  at  Lincoln,  and  that  he  was  the  agent  of  the  appel- 
lees ;  that  the  business  was  all  done  in  their  name  and  with 
flieir  knowledge  and  consent;  and  if  his  testimony  is  to  be  cred- 
ited they  are  liable.     Scroggin  testified  to  the  contrary,  and 


Digitized  by 


Google 


Third  DiraRicr — November  Term,  1885.    165 

Rogers  y.  Suttle  &  Scroggin. 

there  was  evidence  tending  to  corroborate  him,  and  also  to 
show  that  the  appellants  had  notice  before  the  present  account 
"was  made  that  appellees  were  in  no  wise  connected  with  the 
business.  The  issue  was  sharply  contested  and  was  by  the  jury 
found  in  favor  of  appellees.  Appellants  assign  error  upon 
the  action  of  the  court  in  admitting  and  excluding  evidence, 
and  in  reference  to  the  giving  of  instructions. 

Appellants  offered  to  prove  the  dec1ai*ations  of  appellees 
but  the  court  would  admit  only  such  as  were  made  when  botli 
were  present.  It  is  urged  here,  and  the  court  so  ruled,  that 
it  was  not  competent  to  show  such  declarations  by  one  of  the 
appellees  in  the  absence  of  the  other,  and  accordingly  the 
court  excluded  a  letter  written  by  Suttle  to  Butler  inclosing 
a  license  to  retail  cigars  issued  by  the  XJ.  S.  Internal  Revenue 
Collector  in  the  name  of  Suttle  &  Scroggin.  Tlie  license 
was  also  excluded.  Several  rulings  of  this  character  were 
made,  the  propriety  of  which  must  now  be  considered. 

The  issue  of  fact  was  whether  appellees  were  liable  as  part- 
ners to  the  appellants.  It  is  conceded  that  it  is  not  necessary 
to  show  that  as  between  themselves  they  were  in  law,  partners^ 
but  it  is  sufficient,  if  they  have  suffered  themselves  to  be 
so  held  out  to  the  wosld,  and  that  appellants  acting  in  good 
faith  and  with  reasonable  care  in  that  respect  were  induced  to 
part  with  their  property  upon  that  supposition.  Story  on 
Partnership,  Sec.  64. 

The  appellants  are  bound  affirmatively  to  prove  this  relation 
and  consequent  liability  of  appellees.  How  then  may  the 
necessary  proof  be  made?  It  is  a  general  rule  that  the 
declarations  of  a  party  to  the  record  are  as  against  such  party 
admissible  in  evidence.  1  Gr.  Ev.  Sec.  171 ;  and  the  rule 
applies  to  all  cases  where  the  party  has  any  interest  in  the 
suit  whether  othere  are  joint  parties  with  him  on  the  same 
Bide  or  not  (lb.  172);  yet  where  tliere  are  several  parties  on  the 
saifie  side  the  admissions  of  one  are  not  admitted  to  affect  the 
others  who  are  joined  with  him,  unless  there  is  some  joint 
interest  or  privity  in  design  between  them.  lb.  174.  The 
same  author  says  (Vol.  2,  Sec.  484) :  "  A  partnership  may  be 
proved  against  the  parties  by  their  respective  declarations 
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and  admissions  whether  verbal  or  in  letter  or  other  writings," 
and  further  on  in  the  same  section,  after  stating  seveitil  illus- 
trations of  the  rule,  he  adds, "  In  other  cases  the  act,  declaration 
or  admission  of  one  person  is  noc  admissible  in  evidence  to 
establish  the  fact  that  others  are  his  partners,  "  though  it  is 
ordinarily  sufficient  to  prove  it  as  against  himself."  See  also 
Wait  on  Actions  and  Defences,  Vol.  5,  p.  113,  where  it  is 
said,  ^'  Admissions  of  the  parties  soujght  to  be  charged  as 
partners  as  well  as  their  acts  are  competent  evidence  to  show 
a  holding  out  to  the  world  or  to  the  parties  dealing  with  them 
that  they  are  partnei-s." 

Counsel  for  appellees  refer  us  to  Ilahn  v.  St.  Clair,  etc.,  50 
HI.  456,  and  Gardner  v.  N.  W.  Mfg.  Co.,  52  HI.  367,  as  sus- 
taining  their  position.  In  each  of  those  cases  it  was  sought 
to  introduce  the  declaration  of  one  defendant,  not  as  against 
him,  bat  for  the  sole  and  avowed  purpose  of  binding  his 
co-defendant  upon  the  issue  of  partnership,  and  it  was  held 
that  such  declarations  were  not  so  competent.  No  case  has 
been  cited  where  such  a  declaration  was  held  incompetent 
against  the  party  making  it.  In  Bishop  v.  Georgeson,  60  111. 
484,  the  Supreme  Court  recognize  such  evidence  as  competent 
to  charge  the  person  who  made  the  declaration. 

The  admission  of  a  party  to  the  record  has  always  been 
received  in  evidence  against  him  and  the  mere  fact  that  there 
is  another  sued  jointly  with  him  and  that  the  admission  may 
•in  terms  aflfect  both  pai'ties  is  no  reason  for  rejecting  the 
evidence  as  against  him.  If,  in  tiie  present  case,  the  appellants 
had  been  told  by  Butler,  when  about  to  deal  with  him,  that  he 
was  the  agent  of  appellees,  who  wore  partners,  and  the  appel- 
lants, seeking  to  verify  the  statement,  had  inquired  of  first 
Suttle  and  then  Scroggin  separately,  not  finding  them  together^ 
would  it  bo  doubtful  that  the  answers  given  are  competent? 

The  declaration  of  A  that  he  was  liable  with  B  as  a  part- 
ner would  not  be  sufficient  of  itself  to  show  the  joint  liability 
of  the  two,  but  such  a  declaration  coupled  with  a  similar 
declaration  by  B,  or  other  competent  proof  to  that  effect  as 
to  the  latter,  would  certainly  suffice. 

Wq  are  of  opinion  the  court  eiTcd  in  excluding  the  letter 
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and  the  license,  and  other  like  evidence.  Such  testimony 
tended  to  prove  the  issue  and  was  therefore  competent 
as  against  the  partj  to  whom  it  referred.  Of  course  joint 
liability  must  lie  made  out,  and  no  recovery  could  be  had 
unless  there  was  sufficient  proof  against  each  defendant  to 
bind  him  as  well  as  his  co-defendant ;  and  if,  when  the  case 
closed,  it  was  in  such  a  condition  as  to  render  it  appropriate 
to  do  so,  the  court  should  have  advised  the  jury  on  tliis  point 
by  an  instruction.  The  court  modifiod  several  of  tlie  instruc- 
tions asked  and  given  for  appellants  so  as  to  make  it  essential 
to  a  recovery  that  appellees  were  indeed  pai'tners.  As  it  was 
only  necessary  to  show  that  they  so  held  themselves  out  or 
permitted  it  to  be  done,  such  modification  was  eri'oneous  and 
must  have  misled  the  jury. 

For  the  same  reason  the  fourth  instruction  given  for  appellees 
while  in  a  certain  sense  coirect,  as  an  abstract  proposition, 
would,  when  considered  in  connection  with  the  facts  .in  evi- 
dence, have  a  misleading  effect  and  should  have  been  refused. 

The  fifth  given  for  appellees  was  clearly  bad  in  the  same 
respect  The  judgment  of  the  circuit  court  will  be  reversed 
and  the  cause  remanded.* 

Reversed  and  remanded.. 


James  C.  Conkling 

V. 

City  of  Springfield. 


Action  to  recoveh  illegal  taxes — Demand. — ^Where  a'porf  ion  of  a  tax 
waa  illegal,  and  no  demand  having  been  made  for  such  tax  although  a  pre, 
vious  demand  was  absolutely  essential  to  enable  the  collector  to  legally  seize 
prope^t3^  appellant  paid  the  tax,  protesting,  however,  that  a  portion  of  the 
tax  was  illegal.  Held  that  there  was  not  in  this  case  such  an  immediate  and 
urgent  necessity  for  the  pajrment  of  the  portion  of  taxes  claimed  to  be  illegal 
as  to  imply  that  it  woa  made  upon  compulsion. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  J.  A.  Cbbighton,  Judge,  presiding.  Opinion  filed  Janu- 
ary 6,  1886. 
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Mr.  Clinton  L.  Conkijng,  for  appellant;  as  to  payment 
under  compulsion,  cited  Jenks  v.  Lima  Township,  17  Ind.  328 ; 
Atwell  V.  Zeluflf,  26  Mich.  118;  Erskino  v.  VanArsdale,  15 
Wall.  76;  Bk.  of  Commonwealth  v.  Mayor,  43  K  Y.  189; 
Harvey  v.  Town  of  Olney,  42  111.  339 ;  Un.  Nat.  Bk.  v.  Mayor, 
61 N.  Y.  638 ;  Prcston  v.  City  of  Boston,  12  Pick.  14 ;  Boston  v. 
City  of  Boston,  4  Mete.  190;  Borough  of  Allentown  v.  Sacger, 
20.  Penn.  421. 

Mr.  Joseph  M.  Gkout  and  Messrs.  Greene,  Burnett  & 
Humphrey,  for  appellee  ;  that  nnless  paid  under  compalsion 
or  its  legal  equivalent  a  payment  is  voluntary,  cited  Stover  v. 
Mitchell,  45  111.  213 ;  Swanston  v.  Ijams,  63  III.  165  ;  Chicago 
V.  Fidelity  Bk.,  11  Bradwell,  165  ;  R  R  Co.  v.  Comm'rs,  98 
U.  S.  541. 

A  requirement  by  statute  of  demand  or  personal  notifica- 
tion is  imperative,  and  distress  without  it  would  be  illegal: 
Cooley  on  Taxation,  304  ;  Desty  on  Taxation,  692. 

Conger,  J.  This  was  an  action  of  assumpsit  brought  by 
appellant  to  recover  back  cei'tain  taxes  claimed  to  be  illegal, 
which  were  paid  to  the  city  under  protest.  These  taxes  were 
in  part  u  on  appellant's  personal  property,  and  in  part  upon 
his  real  estate.  To  succeed  in  recovering,  it  devolved  upon 
appellant  to  show :  1.  That  the  taxes  so  paid  were  illegal  and 
void.  2.  That  they  were  paid  under  compulsion  or  its  legal 
equivalent,  or  in  other  words  they  must  not  have  been  paid 
voluntarily.  3.  The  city  must  have  received  the  money. 
There  does  not  seem  to  be  much  question  upon  the  first  and 
thu'd  proposition,  but  the  principal  controversy  arises  upon 
the  second.  Some  of  the  taxes  were  paid  to  the  township 
collector,  and  others  to  the  county  treasurer  after  the  collec- 
tion books  had  been  returned  to  him.  The  manner  of  payment 
and  character  of  protest  made  appears  from  the  evidence  of 
appellant's  agent,  Clinton  L.  Conkling,  who  attended  to  the 
payment  of  taxes  for  appellant  lie  says:  "I  went  into  the 
tax  oflSce  and  saw  that  the  receipts  were  made  out  and  paid 
over  the  money  for  plaintiff  (appellant).     There  were  objeo- 
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tions  made  to  some  of  these  taxes  by  the  general  public.  It 
was  generally  understood  the  books  contained  illegal  taxes  for 
those  years.  My  attention  was  called  to  it  in  this  way,  and 
we  were  objecting  to  the  payment  of  the  full  amount  as 
levied.  As  payments  were  made,  I  verbally  protested  for 
plaintiff  (appellant)  against  the  amount  of  taxes,  because,  of  a 
portion  of  the  city  taxes  being  illegal  I  paid  them  for  plaint- 
iff (appellant)  under  protest."  It  is  not  shown  that  any 
demand  had  been  made  by  the  collector  as  required  by  the 
statute  or  otherwise,  or  that  any  effort  was  being  made  by  the 
coUector  at  tlie  time  to  enforce  the  collection.  Appellant 
insists,  however,  that  because  the  collector's  warrant  directed, 
in  case  of  neglect  or  refusal  to  pay  the  taxes  appearing  upon 
his  book,  a  levy  by  distress  and  sale  of  personal  property, 
a  previous  demand  should  be  presumed,  and  that  there  was 
such  immediate  and  urgent  necessity  resting  upon  appellant 
that  his  ]?ayment,  made  under  these  circumstances,  was  under 
compulsion,  or  its  legal  equivalent.  In  the  case  of  Union  P. 
R.  R.  Co.  V.  Dodge  Co.  Com.,  8  Otto,  541,  which  was  a  suit  to 
recover  back  the  taxes  paid  under  protest  upon  the  grounds 
of  illegality,  the  warrants  in  the  hands  of  the  treasurer  author- 
ized him,  if  default  should  be  made  in  the  payment  of  the 
taxes  charged  upon  the  list,  to  seize  and  sell  the  personal 
property  of  any  peraon  making  default.  No  demand  was 
required  by  the  law,  and  none  was  made.  Tlie  company  had 
personal  property  in  the  county  subject  to  seizure,  but  no 
attempt  had  been  made  to  seize  it,  and  no  other  notice  had 
been  given  than  such  as  the  law  would  imply,  that  payment 
would  be  enforced  in  that  way.  At  the  time  the  payment 
was  made  the  company  filed  with  the  ti'easurer  a  notice  in 
writing  that  it  protested  against  the  taxes  paid  for  the  reason 
that  they  were  illegally  and  vn'ongfully  assessed  and  levied, 
and  wholly  unauthorized  by  law,  and  that  suit  would  be 
instituted  to  recover  the  money  back.  Ui)on  these  facts  Chief 
Justice  Wait  says,  "The  real  question  in  this  case  is  whether 
there  was  such  an  immediate  and  urgent  necessity  for  the 
payment  of  the  taxes  in  conti'oversy  as  to  imj^ly  that  it  was 
made  upon  compulsion.     The  treasurer  had  a  wa.rrant  in  his 
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}iands  which  would  have  authorized  him  to  seize  the  goods  of 
the  company  to  enforce  the  collection.  This  wan-ant  was  in 
the  nature  of  an  execution  running  against  the  property  of 
the  parties  charged  with  taxes  upon  tlie  lists  it  accompanied, 
and  no  opportunity  had  been  afforded  the  parties  of  obtain- 
ing a  judicial  decision  of  the  question  of  their  liability.  As 
to  this  class  of  cases  Chief  Justice  Shaw  states  the  rule  in 
Preston  v.  Boston,  12  Pick.  14,  as  follows:  "When,  there- 
fore, a  party  not  liable  to  taxaMon  is  called  upon  peremptorily 
to  pay  upon  such  a  warrant,  and  ho  can  save  himself  and  his 
property  in  no  other  way  than  by  paying  the  illegal  demand, 
he  may  give  notice  that  he  so  pays  it  by  duress  and  not 
voluntarily,  and  by  showing  that  he  is  not  liable,  recover  it 
back  as  money  had  and  received."  "  This,"  the  chief  justice 
continues,  "  we  think  is  the  ti-ue  rule,  but  it  falls  far  short  of 
what  is  required  in  this  case.  No  attempt  had  been  made  by 
the  ti'casurer  to  serve  his  waiTant.  He  had  not  even  person- 
ally demanded  the  taxes  from  the  company,  and  certainly 
nothing  had  been  done  from  which  his  intent  could  be  infeiTcd 
to  use  the  legal  process  he  held  to  enforce  the  collection,  if 
the  alleged  illegality  of  the  claim  was  made  known  to  him. 
All  that  appears  is,  that  the  company  was  cliarged  upon  the 
tax  lists  with  taxes  upon  its  real  and  personal  property  in  the 
county.  After  all  the  taxes  had  become  delinquent  under  the 
law,  but  before  any  active  steps  whatever  had  been  taken  to 
enforce  their  collection,  the  company  presented  itself  at  the 
treasurer's  office,  and  in  the  usual  course  of  business  paid  in 
full  everything  that  was  charged  against  it,  accompanying  the 
payment,  however,  with  a  general  protest  against  the  legality 
of  the  charges  and  a  notice  that  suit  would  be  commenced  to 
recover  back  the  full  amount  that  was  paid.  No  specification  of 
alleged  illegality  was  made  and  no  particular  property  desig- 
nated as  wi'ongfully  included  in  the  assessment  of  the  taxes. 
The  protest  was  in  the  most  general  terms  and  evidently 
intended  to  cover  every  defect  that  might  thereafter  be 
discovered  either  in  the  power  to  tax  or  the  manner  of  execut- 
ing the  power.  Under  such  circumstances  we  can  not  hold 
that  the  payment  was  compulsory  in  such  a  sense  as  to  give  a 
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right  to  the  present  action."  By  sections  155  and  156  of  the 
Revenue  Act  of  1872,  a  demand  upon  the  taxpayer  is  made 
indisfx^nsable  and  a  dibtress  made  or  attempted  without  it, 
would  be  illegal. 

It  was  the  duty  of  appellant  to  pay  such  taxes  as  were  legal, 
and  had  he  oflEered  to  do  that,  at  the  same  time  clearly  desig- 
nating by  his  protest  such  portion  as  he  regarded  illegal,  how 
can  it  necessarily  be  inferred  that  the  collector  would  have 
proceeded  to  the  extremity  of  making  a  levy  ?  '  Is  it  not  more 
reasonable  to  suppose  under  such  circumstances,  that  he  would 
have  investigated  the  question,  or  had  it  done  by  the  proper 
city  officers,  and  if  it  appeared  that  the  protest  was  well 
founded,  would  have  refrained  from  making  a  levy  ?  What 
the  collector  might  or  might  not  have  done  under  any  sup- 
posed case,  is  purely  speculative,  and  we  only  allude  to  it  be- 
cause we  are  asked  by  appellant  to  hold  that  under  the  cir- 
cumstances-of  the  prcFcnt  case  he  was  within  the  spirit  and 
reason  of  the  rule  in  Preston  y.  City  of  Boston,  supra^  which 
is  approved  by  the  Supreme  Court  of  this  State,  in  Bradford 
V.  The  City  of  Chicago,  25  111.  411:  "When,  therefore,  a 
party  not  liable  to  taxation  is  called  on  peremptorily  to  pay 
upon  such  a  waiTant,  and  he  can  save  himself  and  property  in 
no  other  way  than  by  paying  the  illegal  demand,  he  may  give 
notice  tliat  he  so  pays  it  by  duress  and  not  voluntarily,  and  by 
showing  that  he  is  not  liable,  recover  it  back  as  money  had 
and  received." 

We  can  not  so  hold,  first,  because  in  the  Bradford  case  the 
entire  tax  was  void,  leaving  upon  the  taxpayer  no  duty  but 
to  protest,  while  here,  a  portion  of  the  tax  being  conceded 
legal,  it  was  appellant's  duty  to  pay  such  portion,  and  point 
out  specifically  the  part  protested  against;  and  second,  because 
in  that  case  no  demand  was  required,  but  an  immediate  levy 
might  well  be  apprehended,  while  in  the  present  case  a  pre- 
vious demand  is  absolutely  essential  to  enable  the  collector  to 
legally  seize  property.  We  are  therefore  of  opinion  there 
was  not  in  this  case  such  an  immediate  and  urgent  necessity 
for  the  payment  of  the  portion  of  taxes  claimed  to  be  illegal, 
as  to  imply  that  it  was  made  upon   compulsion.     If  we  are 
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correct  in  the  above  views  it  is  not  necessary  to  notice  the 
question  of  the  liability  of  pei*sonal  property  for  taxes  upon 
real  estate. 

It  is  nrged,  however,  that  the  certificates  issued  by  the 
comptroller  by  virtue  of  the  authority  of  the  ordinances  of 
the  city  should  be  regarded  as  creating  a  liability  against  the 
city  which  could  be  enforced  in  the  present  suit;  but  we  think 
othei-wise. 

If  the  payment  by  appellant  was  not  made  under  compul- 
sion or  its  legal  equivalent  it  follows  that  it  was  voluntary, 
and  the  property  in  the  money  passed  thereby  to  the  city,  and 
even  if  these  certificates  could  be  regarded  as  authorized 
promises  on  the  part  of  the  city  to  refund  the  money,  they 
would  be  without  consideration  to  support  them,  and  conse- 
quently could  not  be  enforced. 

Finding  no  error  in  the  record  the  judgment  of  the  circuit 
court  will  be  afllrmed. 

Affirmed. 


Haines  <&  Whitney  Co. 

V. 

Jacob  S.  McFerren. 

BANKmo.— A  bank  where  a  araft  is  made  payable  has  no  riffht  to  pay  it, 
or  apply  the  money  deposited  there  by  the  acceptor  of  such  draft,  exoept 
by  the  special  direction  of  such  acceptor,  either  verbally,  or  by  check  or 
draft,  or  some  other  writing. 

Error  to  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.      Opinion   filed  January  6, 

1886. 

Messra.  Davis  &  Mann,  for  plaintiff  in  error ;  as  to  liabili- 
ty for  breach  of  duty  on  paii;  of  bank  in  making  a  collection, 
cited  Morse  on  Banks  and  Banking,  341  ;  Tyson  v.  State  Bk. 
of  Ind.,  6  Blackford,  225 ;  Fabens  v.  Mercantile  Bk.,  23  PicL 
332. 
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Mr.  C.  M.  Swallow,  for  defendants  in  error ;  cited  Wood 
V.  Merchants'  Saving  Loan  and  Trust  Co.,  41  111.  267. 

Conger,  J.  This  was  an  action  of  assumpsit.  Tlic  declara- 
tion alleges  that  on  the  29th  day  of  A]5ril,  1884,  plaintiffs  in 
error  drew  a  di-af t  upon  Wm.  M.  Bandy,  as  follows : 

"  $210.  Chicago,  April  29, 1884. 

"At  sight  pay  to  the  order  of  Haines  &  Whitney  Company, 
two  hundred  and  ten  dollars,  at  Second  National  Bank,  with 
exchange. 

"  Value  received  and  charge  to  account  of  Haines  &  Whit- 
ney Co. 

*'  S.  M.  MiLiKEN,  Treas. 

"To  Wm.  M.  Bandy,  Danville,  111." 

Upon  which  draft  were  the  following  acceptance  and  in- 
dorsements. 

"  Accepted  April  29th,  '84.  Payable  at  Second  National 
Bank.    W.  M.  Bandv. 

"For  deposit  in  the  First  National  Bank,  Chicago,  to  the 
Credit  of  Haines  &  Whitney  Co. 

"  Per  S.  M.  MiLiKEN,  Treas. 

"Pay  to  tlie  order  of  State  Bank,  Danville,  111.,  for  collection 
account  of  First  Nat.  Bank,  Chicago,  April  29th,  1884. 

"  H.  E.  Syulonds,  Cashier." 

That  on  the  same  day  the  last  named  bank  transmitted 
the  draft  for  collection  to  the  State  Bank  of  Danville  (the  de- 
fendant in  error);  that  said  Bandy  had  money  on  deposit  to  his 
credit  in  said  Second  National  Bank  of  Danville,  where  the 
draft  was  made  payable,  "sufficient  to  pay  the  said  draft  with 
exchange  thereon,  which  m&ney  was,  during  said  time,  subject 
to  the  payment  of  said  draft  upon  the  presentation  of  the 
same  to  the  said  Second  National  Bank." 

The  declaration  avers  that  it  was  the  duty  of  defendant  to 
have  presented  said  draft  "  to  or  at "  the  Second  National  Bank 
and  demanded  of  said  bank  payment,  which  they  neglected  to 
do,  and  that  Bandy  afterward  withdrew  his  deposit  from  said 
Second  National  Bank,  became  insolvent  and  died,  and  that 
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his  estate  was  insolvent,  by  reason  whdreof  said  draft  was 
never  paid  and  plaintiff  lost  the  same.  To  this  declaration  a 
general  demurrer  was  interposed  and  sustained  by  the  court, 
and  plaintiff  electing  to  stand  by  the  declaration,  judgment 
for  costs  was  entered  against  plaintiff  in  eiTor. 

We  think  the  demurrer  was  well  sustained.  The  draft  was 
not  drawn  on  the  Second  National  Bank  but  on  Bandy.  Had 
it  been  presented  to  the  bank  it  could  not  have  paid  the  draft 
without  some  further  authority  from  Bandy.  A  bank  when 
a  draft  is  made  payable  would  have  no  right  to  pay  it  or  ap 
ply  the  money  deposited  there  by  the  acceptor  of  such  drai . 
except  by  the  special  direction  of  such  acceptor  either  vo 
bally  or  by  check  or  draft  or  some  other  writing.  Wood  «y 
Co.  V.  Merchants'  Saving  Co.,  41  111.  267. 

The  declaration  is  fatally  defective  in  alleging  it  to  have  been 
the  duty  of  defendants  in  en'or  to  demand  payment  of  the  Sec- 
ond National  Bank  ;  such  bank  could  have  had  nothing  to  do 
with  the  payment  of  the  draft  as  above  stated  except  by  the  di- 
rection of  Bandy.  Had  the  declaration  alleged  that  Bandy  had 
given  such  direction  in  any  way  known  to  the  law,  a  different 
question  would  be  presented.  Finding  no  error  in  the  record 
the  judgment  of  the  cii'cuit  court  will  be  aflumed. 

Aflu-med. 


The  Town  of  Oean,  etc., 

V. 

The  People  ex  eel.  etc. 

1.  Statute  of  Limitations— Municipal  corporation. — The  aover- 
eign  is  not  within  the  Statute  of  Limitations,  and  this  exemption  has  been 
held  to  include  public  rights  of,  and  property  held  in  trust  for  public  use  by 
municipal  corporations,  but  it  does  not  include  contracts  or  mere  private 
rights,  and  as  to  these  latter,  the  statute  may  be  interposed  against  munic- 
ipal corporations  as  well  as  against  private  persons. 

2.  Same — Transfer  of  property  by  town — Apportionment  of  in- 
debtedness.— A  town.  A,  l»ecame  indebted  on  a  railroad  subscription,  and 
issued  its  bonds  therefor.    After  this  liability  had  been  incurred,  but  before 
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all  the  bonds  were  issued,  a  portion  of  the  territory  of  the  town  was  trans- 
ferred to  an  adjacent  town,  B,  pursuant  to  the  statute.  But  the  supervisors 
and  assessors  of  the  respective  towns  did  not  meet  and  apportion  the  indebt- 
edness as  provided  by  the  statute.  More  than  ten  years  after  the  issuance  of 
I  the  last  of  said  bonds,  the  supervisor  of  the  town  ot  A  served  notice  upon 
I  the  supervisor  and  assessor  of  the  town  of  B  for  a  meetingr  to  apportion  the 
indebtedness,  to  which  no  attention  was  paid  by  the  officials  of  B.  The  of- 
ficials of  A  bring  mandamus  to  compel  the  holding  of  such  meeting.  The 
defense  of  the  Statute  of  Limitations  of  five  years  is  made.  Held,  that  the 
present  controversy  affects,  not  a  public  right,  nor  property  held  for  a  pub- 
lic use  upon  a  trust,  but  a  mere  private  right;  and  it  was  therefore  error  to 
overrule  the  defense  of  the  Statute  of  Limitations;  that  the  cause  of  action 
accrued  before  the  bonds  became  due. 

Appeal  from  the  Circuit  Court  of  Logan  county ;  the  Hon. 
G.  W.  Hkrdman,  Judge,  presiding.  Opinion  filed  January  6, 
1886. 

Mr.  OscAB  Allen,  for  appellants;  as  to  pleading  Statute  of 
Limitations  against  municipal  corporations,  cited  County  of 
Pratt  V.  Goodell,  97  111.  84;  City  of  Alton  v.  111.  Trans.  Co., 
12  111.  38. 

Messrs.  Blinn  &  Hoblit,  for  appellee ;  that  tlie  Statute  of 
Limitations  can  not  be  pleaded  to  defeat  a  trust  fund  or  whei*e 
it  is  in  the  nature  of  a  trust,  or  to  any  public  right  of  a  munic- 
ipal corpoi-ation,  cited  E.  S.  Ch.,  139,  §§  32,  33,  35 ;  2  Dillon 
on  Municipal  Corporations,  §§  668,  673 ;  Logan  Co.  v.  City 
of  Lincoln,  81  IlL  167. 

Wall,  P.  J.  The  town  of  Atlanta  became  indebted  on  a 
railroad  subscription  in  the  sum  of  fifty  thousand  dollai's  and 
issued  its  bonds  therefor. 

After  this  liability  had  been  incurred,  but  before  all  the 
bonds  were  issued,  a  portion  of  the  territory  of  the  town  was, 
by  an  order  of  the  board  of  supervisors,  pursuant  to  the  stat- 
ute in  such  case  provided,  transferred  to  the  town  of  Oran. 
When  such  a  transfer  occurs  it  is  the  duty  of  the  supervisors 
and  assessors  of  the  respective  towns  to  meet  and  adjust  the 
affairs  of  the  towns  by  dividing  the  assets  and  apportioning  the 
('cbts  of  the  town  so  subdivided,  according  to  the  amount  of 
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taxable  property  therein  as  ebown  by  the  last  assessment,  and 
thereafter  each  town  is  to  be  charged  -with  its  share  of  such 
debts  fixed  by  such  apportionment.  The  law  directs  this  meet- 
ing to  be  held  as  soon  as  may  be  after  the  fii*st  town  meeting 
subsequent  to  the  transfer,  and  it  may  be  called  by  either  su- 
pervisor upon  ten  days  notice. 

When  the  town  officers  are  unable  to  agree  in  relation  to 
such  division  or  apportionment  the  dispute  is  to  be  submitted 
to  the  county  board,  whose  decision  is  conclusive.  K.  S.,  Ch. 
139,  §§  30  to  36. 

More  than  ton  years  after  the  issuance  of  the  last  of  said 
bonds  the  supervisor  of  Atlanta  served  notice  upon  the  super- 
visor and  assessor  of  Oran  for  such  a  meeting,  to  apportion 
said  indebtedness,  to  which  no  attention  was  paid  by  the  Oran 
officials,  and  thereupon  the  town  of  Atlanta  instituted  pro- 
ceedings by  mandamus  in  the  circuit  court  to  compel  the 
holding  of  such  meeting  and  the  making  of  such  apportion- 
ment. These  proceedings  resulted  in  a  final  order  according 
to  the  prayer  of  the  petition,  from  which  an  appeal  was 
granted  to  this  court.  Various  errors  are  assigned  upon 
the  record,  but,  in  the  view  we  have  taken,  only  one  need  be 
considered,  and  that  relates  to  the  defense  of  the  Statute  of 
Limitations,  five  years,  which  was  interposed  by  plea  in  the 
usual  form. 

To  this  plea  a  demurrer  was  sustained,  and  it  becomes  nec- 
essary to  determine  the  point  thus  presented.  It  is  not  dis- 
puted that  mandamus  is  a  civil  action  within  the  meaning  of 
the  Statute  of  Limitations  (Peoria  County  v.  Gordon,  82  111. 
436),  nor  can  there  be  any  serious  question  that  more  than 
five  years  had  elapsed  from  the  time  the  cause  of  action  arose 
before  tlie  petition  was  filed.  It  is  suggested  by  counsel  that 
the  cause  of  action  did  not  accrue  until  the  bonds  were  due. 
The  point  is  settled  otherwise.  Hensley  Township  v.  Tlie 
People,  etc.,  84  111.  644.  It  is  forcibly  urged,  however,  that 
the  matter  here  involved  is  in  the  nature  of  a  ti-ust,  and  is 
therefore  not  to  be  affected  by  this  defense.  To  exempt  a 
trust  from  the  bar  of  the  statute  it  must  be,  first,  a  direct 
ti-ust;  second,  it  must  be  of  the  kind  belonging  exclusively  to 
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a  court  of  equity  ;  and  third,  the  question  must  arise  between 
trustee  and  cestui  qvs  trmt-  Angell  on  Limitations,  Sec.  166; 
Hayward  v.  Gunn,  82  111.  385;  School  Directors  v.  School 
Du-ectoi-s,  16  Brad  well,  651. 

We  do  not  see  how  this  can  be  termed  a  trust.  It  is  leather 
a  duty  or  liability  imposed  by  statute.  If  a  trust,  it  is  not 
what  is  known  as  a  du*ect  or  express  ti-ust,  but  is  implied 
merely  and  arises  by  operation  of  law ;  nor  can  it  be  classed 
with  those  trusts  which  belong  exclusively  to  a  court  of  equity. 
A  court  of  law  will  grant  all  needed  relief,  and  it  is  in  a  coiu't 
of  law  tliat  the  present  case  is  pending. 

It  U  clear,  therefore,  the  bar  of  the  statute  can  not  be 
avoided  on  this  ground.  Another  and  more  plausible  reason 
assigned  is  that  the  statute  can  not  be  pleaded  to  defeat  a 
public  right  of  a  municipal  corporation. 

The  sovereign  is  not  within  the  statute  and  this  exemp- 
tion lias  been  held  to  include  pubic  rights  of  and  property 
lield  in  trust  for  public  use  by  municipal  corporations.  The 
City  of  Alton  v.  111.  T.  Co.,  12  111.  38;  Logan  County  v. 
The  City  of  Lincoln,  81  III.  157 ;  but  it  does  not  include 
contracts  or  mere  private  rights :  Eamsay  v.  Clinton  Co.,  92 
111.  225  ;  Piatt  Co.  v.Goodell,.97  111.  84;  and  as  to  these  latter 
the  statute  may  be  interposed  against  municipal  corporations  as 
well  as  against  private  persons.  The  whole  subject  has  been  so 
fully  discussed  by  the  Supreme  Court  that  it  is  only  necessary 
to  refer  to  the  cases  cited  above,  and  no  effort  will  be  made  to 
res'ate  or  repeat  the  reasons  and  considerations  involved. 

In  our  judgment  the  present  controversy  affects  not  a  public 
right  nor  property  held  for  a  public  use  upon  a  trust,  but 
manifestly  and  clearly  a  mere  private  right. 

Whether  the  whole  of  this  debt  shall  be  borne  by  Atlanta 
or  whether  Oran  shall  bear  a  part  of  it  by  reason  of  having 
acquired  a  part  of  Atlanta's  territory,  is  a  question  in  which 
the  public  have  no  interest.  No  public  r'ght  will  suffer  in 
any  event.  Private  interests  only  are  at  stake.  We  are 
therefore  of  opinion  it  was  error  to  overrule  tlu  defense  of 
the  Statute  of  Limitations.  The  judgment  will  be  reversed 
and  the  cause  remanded. 

V0L.XIX-1J  Reversed  and  remanded. 
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William  P.  Boyd 

V. 

N.  M.  Broadwell  et  al. 

CoKSTRUcnOH  OF  WILL.— Where  it  was  not  ike  land  or  personalty  of 
which  the  testator  might  die  seissed  bni  the  proceeds  that  were  devised,  and 
the  conversion  of  the  estate  into  money  by  the  executors  must  necessarily 
take  place  after  the  death  of  the  testator,  and  the  language  of  the  will  was, 
'*  In  the  event  of  the  death  of  any  one  named  above,  then  the  portion  or 
share  of  the  deceased  to  be  paid  to  his  or  her  offspring,**  held,  that  the 
vesting  of  the  legacies  was  intended  to  take  place  at  such  time  as  the 
executors  should  be  ready  to  pay  over  the  proceeds,  and  one  of  the  parties 
named  having  died  before  such  time,  it  was  the  duty  of  the  executors  to  pay 
his  portion  to  his  children  and  not  to  hb  administrator. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding.     Opinion  filed  January 

6,  1SS6. 

Elijah  lies  died  on  the  fourth  day  of  September,  1883, 
testate.     He  left  the  following  will : 

"I,  Elijah  lies,  of  the  city  of  Springfield,  county  of  San- 
gamon and  State  of  Illinois,  a  citizen  of  the  United  States, 
born  in  the  State  of  Kentucky,  March  28,  171^6,  make  this 
my  last  will  and  testament,  revoking  all  others. 

First,  in  consideration  of  the  love  and  affection  I  bear  to  my 
blood  relations,  I  devise  and  bequeath  to  each  one  named  be- 
low a  part  or  portion  of  all  the  proceeds  of  all  the  real  and 
pei*sonal  estate  of  which  I  may  die  possessed  (after  paying  all 
my  debts  which  may  be  few  or  probably  none)  which  por- 
tion or  share  is  to  be  paid  to  each  one  named  below,  to  wit : 
To  the  following  named  children  of  my  sister,  Polly  Boyd, 
viz.:  Cyrus,  William,  Elijah  and  S])cncer,  each  one  share,  or  if 
any  die  or  have  died,  then  to  the  widow  of  said  deceased,  and 
to  her  grandchildren,  Helen  Reynolds  and  Mary  Bigstaff, 
each  a  half  share.  To  the  following  named  children-  of  my 
brother,  William  lies,  viz.:  Minerva,  Thomas,  Clarissa,  Jane, 
Mary  and  William,  each  one  share.     To  the  following  named 
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children  of  my  brother,  Washington  lies,  viz.:  Elizabeth,  Car 
delia,  Ann,  Washington,  Elijah,  Virginia  and  Edward,  eacfc 
one  share,  and  to  the  heirs  of  his  daughter  Malinda,  one 
share.  To  the  following  named  children  of  my  sister  Eliza- 
beth, VIZ.:  Parthena  Singleton,  Thomas  and  Reuben  McDan- 
nald,  Mary  Melton  and  Elijah  Strowbridge,  each  one  share. 
To  my  half-brother,  Thomas  J.  Pes,  three  shares.  Secondly, 
I  appoint  Js^orman  M.  Broadwell  and  Obed  Lewis  executors 
of  this  my  last  will  and  testament,  and  do  hereBy  authorize 
them  and  empower  them^  or  the  survivor  of  them,  to  sell  and 
convey  all  the  real  estate  and  personal  property  of  which  I 
may  die  possessed,  in  manner  and  on  such  terms  as  they  may 
deem  best,  and  of  the  proceeds  pay  the  portion  or  share  to 
each  one  named,  in  a  convenient  and  reasonable  time. 

In  the  event  of  the  death  of  any  one  named  above,  then  the 
portion  or  share  of  the  deceased  to  be  paid  to  his  or  her  off- 
spring, or  if  such  deceased  pei*son  leave  no  offspring,  then  his 
or  her  share  to  cease,  and  be  as  though  it  was  not  devised, 
and  the  other  shares  proportionately  increased. 

And  now,  inasmuch  as  I  do  not  owe  or  expect  to  owe  any- 
thing, I  direct  and  request  that  no  security  or  bond  be  re- 
quired from  my  above  named  executors. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  first 
day  of  June,  1877.  Eluah  Iles. 

Signed  and  acknowledged  by  Elijah  lies,  the  testator,  as  bis 
last  will,  in  our  presence,  and  we  have  subscribed  our  names 
as  witnesses  in  his  presence  and  at  his  request. 

0.  W.  Matheny, 
Frank  W.  Tracy." 

On  the  17th  day  of  September  1883,  Spencer  Boyd,  one  of 
the  legatees,  died  in  Bath  county,  Kentucky,  leaving  appel- 
lants, his  children,  but  no  widow,  and  on  the  25tli  day  of 
October,  1883,  appellee  B^nta  was  appointed  administrator  of 
his  estate  by  the  County  Court  of  said  Bath  county. 

To  whom  shall,  the  executors  of  lies'  will  pay  the  share  be- 
queathed to  Spencer  Boyd,  is  the  controversy  in  this  case, 
and  to  determine  that  question,  the  executors  filed  the  bill  of 
interpleader.  The  circuit  coui*t  decreed  that  the  administi'ator 
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of  Boyd  aud  not  his  licirs  was  the  person  to  whom  it  should 
be  paid. 

Messrs.  Stuart,  Edwards  &  Browk,  for  appellants;  cited 
People  V.  Jennings,  44  111.  488. 

Messrs.  Patton  &  Hamilton  and  Mr.  Robert  Matheny, 
for  appellees. 

Conger,  J.  The  intention  of  the  testator,  as  manifested 
by  all  the  provisions  of  the  will,  mnst  prevail.  While  it  is 
the  general  rule  "  that  where  the  bequest  is  simply  to  A,  and 
in  case  of  his  death,  or  if  he  die,  to  B,  A,  surviving  the  tes- 
tator, takes  absolutely,"  yet  very  slight  circumstances  suffice 
to  make  these  words  refer  to  death  at  any  period. 

When  it  is  considered  that  it  was  not  the  land  or  personalty 
of  which  the  testator  might  die  seized,  but  the  proceeds,  that 
was  devised;  that  the  convereion  of  the  estate  into  money  by 
the  executors  must  necessarily  take  place  after  the  death  of 
the  testator;  that  the  language  of  the  will  is,  "  In  the  event 
of  the  death  of  any  one  named  above,  then  .the  portion  or 
share  of  the  deceased  to  be  paid  to  his  or  her  offspring,"  it 
seems  reasonably  clear  that  the  vesting  of  the  legacies  was  in- 
tended to  take  place  at  such  time  as  the  executors  should  bo 
ready  to  pay  over  the  proceeds.  Jennings  v.  Jennings,  44 
111.  488. 

The  bequest  is  not  to  Spencer  Boyd,  and  in  tlie  event  of 
his  death  then  to  his  offspring,  or  to  descend — ].  ass  to,  go 
to,  or  any  other  of  the  many  expressions  commonly  used 
to  express  inheritance  or  succession — but  in  the  event  of 
his  death  such  portion  is  to  le  paid  to  his  offspring.  To 
be  paid  to  them  by  whom?  Evidently  by  the  executoi's. 
This  language,  we  think,  admits  of  no  other  reasonable 
construction  than  to  regard  it  as  an  express  direction  to 
the  executors  to  pay  to  living  persons  who  would  receive 
such  payment  in  their  own  right,  and  not  as  the  repre- 
(Oitatives  of  another.  We  hold,  therefore,  that  Spencer 
Boyd's  interest  was  contingent  upon  his  being  alive  to  re- 
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ceive  payment  at  the  bands  of  the  executors  when  the  conver- 
Bion  should  be  completed,  and  be  being  dead  when  that  period 
arrived,  it  was  the  .duty  of  the  executors  to  pay  his  portion  to 
his  children.  It  is  urged,  however,  by  appellee,  that  the  lat- 
ter clause  of  the  will  does  not  apply  to  tlie  portion  of  Spencer 
Boyd,  but  that  the  first  clause  alone  controls  it,  by  which,  in 
tlie  event  of  his  death,  such  portion  is  to  be  paid  to  his  widow. 
They  are  not  in  our  opinion  inconsistent,  but  may  be  recon- 
ciled and  effect  given  to  both. 

By  the  first  clause,  Spencer  Boyd's  portion,  in  case  he  were 
dead  at  the  date  of  the  execution  of  the  will,  or  should  there- 
after die,  was  to  be  paid  to  his  widow.  By  the  second  it  is 
provided  that  "in  the  event  of  the  death  of  any  one  nanied 
above,  then  the  portion  or  share  of  the  deceased  to  be  paid  to 
his  or  her  offspring."  Who  is  meant  by  the  expression  "  any 
one  named  above"?  We  think  it  does  no  violence  to  the  lan- 
guage of  the  will  to  say  it  includes  the  widow  of  Spencer 
Boyd  as  well  as  himself.  •  While  she  is  not  described  by  name*, 
she  is  in  fact  as  accurately  identified  by  the  description  of  his 
widow  as  though  her  name  were  given  in  full.  This  construc- 
tion reconciles  both  clauses  and  gives  emphasis  to  the  prevail- 
ing idea  in  tlie  testator's  mind,  i,  e.^  that  his  executors  should 
themselves  pay  to  Spencer  Boyd,  if  living,  if  dead,  to  his 
widow;  and  in  the  event  of  the  death  of  both,  they  should 
pay  such  portion  to  their  offspring.  We  think  the  circuit 
court  erred  in  holding  that  the  administrator  of  Spencer  Boyd 
was  entitled  to  the  money,  and  the  decree  of  the  circuit  court 
will  therefore  be  reversed,  and  the  cause  remanded  with  di- 
rections to  the  circuit  court  to  enter  a  decree  in  favor  of  ap- 
pellants. 

Boversed  and  remanded. 
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CoEA  Gullett  et  al. 

V. 

4g  2m|  Floyd  Otey,  use,  etc. 

1.  Declatiationb. — In  a  case  of  replevin,  where  two  parties  claimed  the 
horse  in  question,  it  was  error  to  permit  ihem  to  introduce  in  evidence  the 
declarationfl  of  their  respective  vendors,  made  to  third  persons,  and  in  the 
alwenje  of  the  other.  But  the  declarations  of  the  respective  vendors,  made 
before  either  had  parted  with  his  alleged  title,  and  when  both  were  present, 
would  be  competent  to  be  shown  by  either  pai-ty. 

2.  Suit  on  replevin  bond.— When  suit  is  instituted  upon  a  replevin 
bond,  and  the  appellant  seeks  to  defeat  a  recovery  upon  the  ground  that  the 
merits  of  the  controversy  were  not  tried,  the  burden  as  to  the  right  of  prop- 
erty rests  upon  him,  the  same  as  in  the  replevin  suit. 

3.  Jurisdiction. — ^Where  it  was  urged  by  appellant  that  the  court 
erred  in  permitting  the  summons  to  be  amended  by  attaching  the  seal,  held, 
that  after  submitting  to  the  jurisdiction  of  the  court  by  filing  his  pleas,  the 
appellant  can  not  be  beard  upon  this  question. 

Appeal  from  tlie  County  Court  of  Greene  county;  the 
Hon.  L.  R  Lakin,  Judge,  presiding.  Opinion  filed  January 
6,  1886. 

Mr.  Jambs  R.  Wabd,  for  appellants. 

Mr.  John  G.  Henderson,  for  appellees. 

Conger,  J.  The  facts  necessary  to  an  understanding  of  this 
case  are  briefly  as  follows :  W.  D.  Gullett  and  his  son,  B.  T. 
Gullett,  resided  together,  and  had  upon  the  farm  where  they 
lived  a  certain  mare,  of  which  both  at  different  times  claimed 
to  be  the  owner,  and  which  both  are  shown  to  have  used. 

B.  T.,  the  son,  died  in  August,  1884,  and  W.  D.,  the  father, 
upon  the  28th  of  the  following  March.  Mrs.  Market,  the 
appellee,  claimed  the  mare  in  question,  by  virtue  of  an  al- 
leged transfer  to  her  by  W.  D.,  in  consideration  of  having 
waited  upon  him  during  a  severe  sickness,  while  Cora  Gullett, 
one  of  the  appellants,  insisted  that  the  mare  had  been  the 
property  of  her  husband,  B.  T.,  and  that  he,  during  his  life- 
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time,  bad  given  the  same  to  lier.  It  appears  from  the  evi- 
dence that  the  mare  was  delivered  to  Mrs.  Market  by  W«  D., 
abont  three  months  before  his  death,  and  it  remained  in  her 
possession  nntil  the  11th  of  May,  1885,  when  appellees 
brought  an  aetion  of  replevin  before  a  justice  for  its  recov- 
ery, and  gave  the  bond  upon  which  the  present  snit  is 
founded. 

The  replevin  snit  having  been  dismissed  without  a  trial 
upon  the  m3rits,  Mrs.  Market  brings  this  action  upon  the 
bond,  and  the  principal  question  is  the  ownership  of  the  prop- 
erty. 

Upon  the  trial  below  both  parties  were  allowed  to  prove 
the  declarations  of  their  respective  grantors,  not  in  dispar- 
agement, bnt  in  afSrmation  of  their  respective  titles. 

Tliis  was  error.  The  declarations  and  admissions  of  a  ven- 
dor in  reference  to  the  ownership  of  the  property  sold,  made 
before  the  sale,  and  in  disparagement  of  his  own  title,  are 
admissible  on  an  issue  of  ownership  when  the  vendee  is  a 
party.  Such  declarations  bind  parties  and  privies,  and  the 
vendee  is  a  privy.  But  they  are  clearly  inadmissible  if  made 
after  the  sale,  unless  vendee  is  present  at  the  time  and  either 
expressly  or  tacitly  assents  to  their  truth.  Oreenleaf  on  £v.. 
Sec.  190.    Eandegger  v.  Ehrhardt  et  al.,  51  111.  101. 

Bat  the  declarations  of  a  vendor  can  not  be  offered  in  evi- 
dence by  his  own  vendee.  When  admissible  it  is  upon  the 
ground  that  such  declarations  are  those  of  parties  to  the 
record,  or  their  privies,  and  as  such  can  be  offered  only  by 
tlie  adverse  party.  The  parties  in  this  case  could  no  more 
introduce  the  declarations  of  their  respective  vendors  made 
to  third  persons,  and  in  the  absence  of  the  other,  than  they 
could  their  own. 

The  evidence  of  both  parties  as  to  what  their  respective 
vendors  said  and  did  at  the  time  of  and  in  reference  to  the 
alleged  gift  or  sale  to  them,  would  be  proper  as  part  of  the 
res  gest(B. 

So,  too,  the  declarations  of  both  father  and  son  made  before 
either  had  parted  with  his  alleged  title,  and  when  both  were 
present,  would  be  competent  to  be  shown  by  either  party. 
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Both  appellant  and  appellee  asked  and  obtained  instructions, 
asserting  that  where  one  who  is  the  owner  of  property  is 
present  when  another  is  claiming  to  be  the  owner,  it  is  the 
duty  of  such  person  to  speak  out  and  publicly  make  claim  to 
such  property  and  conti*adict  the  claims  of  such  other  ]>er6on. 

These  instructions  are  erroneous  and  misleading.  Under 
certain  circumstances  the  doctrine  announced  by  them  is 
d6ubtless  tnie,  under  others,  it  would  not  be. 

It  is  a  question  of  fact  for  the  jury  to  determine  whether 
the  circumstances  surrounding  the  parties  in  this  case  made  it 
their  duty  to  speak,  and  whether  their  silence  should  be  con- 
stnied  as  an  admission  of  right  in  the  adverse  claimant  or  not. 
Appellant's  fourth  instruction  was  also  erroneous  in  informing 
the  jury  that  the  burden  of  proof  as  to  the  ownership  of  the 
property  rested  upon  Mrs.  Market 

The  latter  was  in  the  possession  of  the  property,  and  ap- 
pellant sought  by  the  replevin  suit  to  transfer  such  possession 
to  herself,  and  to  succeed  in  so  doing  would  be  compelled  to 
establish  her  right  by  a  preponderance  of  the  evidence. 
When  suit  is  instituted  upon  the  bond,  and  appellant  seeks  to 
defeat  a  recovery  upon  the  ground  that  the  merits  of  such 
contioversy  were  not  tried,  she  stands  in  the  same  position, 
and  the  burthen  as  to  the  right  of  property  rests  upon  her, 
the  same  as  in  the  replevin  suit. 

Appellant  insists  that  the  court  erred  in  permitting  the 
summons  to  be  amended  by  attaching  the  seal.  It  is  only 
necessary  to  observe  that  after  submitting  to  the  jurisdiction 
of  the  court  by  filing  her  pleas,  she  can  not  be  heard  upon 
this  question. 

For  the  error  in  admitting  the  improper  testimony  we  ai^e 
compelled  to  reverse  the  judgment,  as  we  can  not  know  how 
the  jury  might  have  found  had  this  evidence  been  excluded* 

Eovei'sed  and  remanded. 
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James  Pierce,  use,  etc.  i^  m 

V.  19  185 

1^1  409 

I  19  IHnl 

60  4:30 


Richard  Wade. 


I  19       l8o 

1.  CsRTiORABi.— Where  the  petition  for  certiorari  stated  that  the  peti-    |  94    *484 
tioner  was  summoned  to  appear  before  a  police  magistrate  and  was  re-     ~ 
quired  to  answer  as  garnishee  touching  his  indebtedness  to  the  judgment 

debtor,  that  he  appeared  and  made  full  answer  den}'ing  any  such  indebfed- 
nefs,  which  was  true,  and  was  then  informed  by  the  magistrate  that  he 
migit  go,  and  that  the  magistrate  had  no  further  use  for  him,  by  which  he 
tmJerstood  that  he  was  discharged,  that  he  had  no  knowledge  that  a  judg- 
ment was  rendered  against  him  until  it  was  too  late  for  an  appeal,  held, 
that  this  was  a  proper  case  for  a  writ  of  certiorari. 

2,  Garnish^ient — Writ  improvidently  issued. — A  garnishee  may 
inquire  into  the  legality  and  regularity  of  the  previous  proceedings  against 
the  judgment  debtor,  and  it  is  the  duty  of  the  court  whenever  it  appears 
that  the  writ  of  garnishment  was  improvidently  issued  to  dismiss  the  pro- 
ceedings. 

8.  Execution. — AVhere  the  garnishee  process  was  issued  Sept.  21, 1883, 
iiI>ona  judgment  rendered  hy  a  justice  of  the  peace  February  19,  1873, 
and  the  only  execution  ever  issued  on  said  judgment  was  returned  nulla 
bona  April  8>  1873,  held,  that  by  reason  of  the  lapse  of  time  no  execution 
could  have  issued  upon  the  judgment  in  this  case,  and  its  vitality  was 
thereby  so  impaired  that  it  could  not  be  made  the  foundation  for  proceed- 
ings in  garnishment. 

Appeal  from  the  Circuit  Court  of  Pike  conntj;  the  Hon. 
S.  P.  Shope,  Judge,  presiding.     Opinion  filed  January  6, 188t>. 

Mr.  Edward  Dooot,  for  appellant ;  that  a  writ  of  execution 
issued  on  a  dormant  judgment  is  not  void,  but  is  only  voidable 
and  the  defendant  in  execution  may  take  steps  to  have  the 
writ  set  aside,  but  others  can  not  do  so  for  him,  cited  Free- 
man on  Executions,  §  29,  p.  29;  Mariner  v.  Coon,  16  Wis.  468; 
Lelsby  v.  Eedlow,  19  Wis.  17;  Jones  v.  Davis,  22  Wis.  421; 
Pierce  v.  Alsop,  3  Barbour  (Chancery),  184;  Boggers  v.  How- 
ai-d,  40  Texas,  153;  Woodcock  v.  Bennett,  1  Cow.  711. 

Executions  issued  on  dormant  judgments  have  the  same 
effect  as  executions  prematurely  issued  :  Freeman  on  Execu- 
tions, §  25,  p,  25;  Bacon  v*  Cropsey,  7  N.  Y.  199;  Blaine  v. 
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Ship  Carter,  4  Cranch,  333;  Jones  v.  Porter,  6  How.  286; 
Clute  V.  Clute,  4  Deiiio,  241. 

Mr.  J.  S.  Ibwin,  for  appellee;  cited,  Scammon  v.  Swart- 
wout,  35  LI.  326;  Hay  v.  Hayes,  56  111.  342. 

As  to  garnishee  inqniring  into  the  legality  and  regularity 
of  the  previous  proceedings  against  the  defendant  in  attach- 
ment: Pierce  v.  Carleton,  12  HI.  358;  Chaniite  v.  Martin,  26 
111.  63;  Cariker  v.  Anderson,  27  III.  358;  C.  &  A.  R  E.  Co. 
V.  Kagland,  84  111.  375;  C.  E.  &  P.  K.  E.  Co.  v.  Mason,  11 
Bradwell,  525. 

"Wall,  P.  J.  A  wi'it  of  certiorari  under  the  statute  was 
awarded  to  remove  into  the  circuit  court  a  suit  in  garnish- 
ment before  a  justice  of  the  peace. 

In  the  circuit  court  there  was  a  motion  to  qnasli  the  gar- 
nishee proceedings,  and  it  counter  motion  to  quash  the  writ 
of  certiorari.  The  former  motion  was  allowed,  and  the  latter 
denied.  It  is  now  urged  that  in  thus  disposing  of  theae 
motions  the  couii;  erred.  The  petition  fc  r  certiorari  stated 
that  the  petitioner,  Eichard  Wade,  was  summoned  to  appear 
before  a  police  magistrate,  and  was  required  to  answer  as  gar- 
nishee touching  his  indebtedness  to  James  Pierce,  the  judg- 
ment debtor;  that  he  appeared  and  made  full  answer  denying 
any  such  indebtedness,  and  was  then  informed  by  the  magis- 
trate that  he  might  go,  and  that  the  magistrate  had  no  further 
use  for  him,  by  which  he  understood  that  he  was  discharged, 
and  that  he  had  no  knowledge  or  suspicion  that  a  judgment  had 
been  rendered  against  him  until  it  was  too  late  to  take  an  ap- 
peal in  the  ordinary  way,  when  he  learned  that  a  judgment 
was  rendered  against  him  for  $200  on  day  of  the  trial.  The 
petition  further  stated  that  said  answer  was  true  and  that  the 
judgment  was  therefore  unjust. 

.  We  are  inclined  to  hold  that  sufficient  ground  is  disclosed 
by  this  petition.  Upon  the  facts  therein  set  forth  it  would 
seem  cleai*  that  the  petitioner  used  such  diligence  and  pru- 
dence as  should  ordinarily  be  required  under  such  cu'cum- 
etances. 
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Having  made  fall  answer  and  being  entitled  thereby  to  a  di£- 
charge,  he  very  naturally  understood  the  language  of  the 
magistrate  to  signify  that  he  was  so  discharged.  Such  was 
its  import,  and  such  would  have  been  the  meaning  ordinarily 
attached  to  it.  It  would  be  a  gross  fraud  to  permit  the  mag- 
istrate there  to  deceive  him,  and  he  was  not  negligent  in  re- 
lying upon  the  reasonable  belief  that  he  avers  he  enteiiained. 
He  was  not  bound  to  suspect  the  officer  would  commit  a  fraud 
upon  him. 

The  rule  involved  is  not  doubtful,  and  the  only  difficulty  is 
to  determine  whether  the  facts  of  the  particular  case  bring  it 
within  the  statute.  In  our  judgment  the  case  here  made  is 
clearly  within  the  statute,  and  the  court  properly  refused  to 
quash  the  writ  of  certiorari. 

In  support  of  the  ruling  on  the  motion  to  quash  the  pro- 
ceedings in  garnishment  several  points  are  urged  by  counsel 
for  appellee,  but  in  the  view  we  take  it  is  necessi^ry  to  con- 
sider only  one  of  them. 

It  is  well  settled  that  a  garnishee  may  ipquire  into  the 
legality  and  regularity  of  the  previous  proceedings  against 
the  judgment  debtor,  and  that  it  is  the  duty  of  the  court, 
whenever  it  appears  that  the  writ  of  garnii«hment  was  im- 
providently  issued,  to  dismiss  the  proceedings.  Pierce  v. 
Carleton,  12  111.  358;  Cbannte  v.  Martin,  26  111.  63. 

It  appears  that  the  gai-nishee  process  in  this  case  was  issued 
September  21,  1883,  upon  a  judgment  rendered  by  a  justice 
of  the  peace  February  19,  1873,  and  that  the  only  executioi 
ever  issued  on  said  ^udgment  was  returned  nulla  bona  April 
8,  1873. 

This  judgment  had  been  rendered  more  than  ten  years  be- 
fore the  summons  in  garnishment  was  issued  and  the  question 
arises  whether,  notwithstanding  this  lapse  of  time,  it  retained 
such  vitality  as  to  render  it  efficient  for  the  present  purpose. 

The  statute  does  not  expressly  impose  a  limitation  upon 
proceedings  to  enforce  the  judgment  of  a  justice  of  the  peace, 
but  the  Supreme  Court  in  Hay  v.  Hayes,  66  111.  342,  held  that 
when  an  execution  is  not  issued  upon  such  a  judgment  with- 
in one  year  no  execution  can  afterward  be  issued. 
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The  reason  given  is  that  such  is  the  rule  of  the  statute  in 
reference  to  judgments  in  a  court  of  record,  and  that  no 
greater  effect  should  be  allowed  the  judgment  of  a  justice  of 
the  peace  than  is  given  to  the  judgment  of  a  court  of 
record. 

By  the  statute  in  reference  to  judgment,  etc.,  Ch.  77,  See. 
6,  an  execution  can  not  issue  upon  a  judgment  of  a  coui*t  of 
record  after  tlie  expiration  of  seven  yeai*s  from  its  rendition 
or  revival.  It  will  not  be  presumed  that  such  a  judgment  is 
still  vital  and  enforceable  unless  revived. 

By  analogy  to  the  principle  announced  in  Hay  v.  Hayes, 
supra^  we  hold  that  by  reason  of  the  lapse  of  time  no  execu- 
tion could  have  issued  upon  the  judgment  in  this  case,  and 
that  its  vitality  was  thereby  so  impaired  that  it  could  not  be 
made  the  foundation  for  proceedings  in  ganiishraent  If  the 
judgment  could  not  have  been  enforced  in  its  then  condition 
against  the  defendant  therein  by  execution,  it  Ehould  not  be 
used  for  the  purpose  of  taking  from  him  a  demand  against 
the  garnishee,  by  a  proceeding  to  which  he  is  not  a  party, 
and  of  which  he  has  no  notice.  Such  proceedings  afe  in  the 
nature  of  an  execution  and  enable  the  creditor  to  reach  a  spe- 
cies of  property  not  usually  subject  to  levy  on  the  ordinary 
process  of  execution.  It  is  not  necessary  to  determine  the 
point  suggested,  that  no  suit  could  have  been  sustained  upon 
the  judgment,  after  the  lapse  of  five  years,  under  the  author- 
ity of  Bemis  v.  Stanley,  93  111.  230. 

The  judgment  of  the  circuit  court  is  affii*med. 

Affii'med. 
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Charles  D.  Hauc  i9    i89 

111      372 
V.  

Wm.  J.  Brownell  et  al. 


Frattditlent  REPRE8EKTATI0N  AS  TO  PRICB  PAID. — ^Whilo  a  misstate- 
ment to  the  vendee  by  the  vendor  of  the  price  paid  for  the  article  proposed 
to  be  sold  may  not  afford  a  ground  for  recovery,  yet  where  a  fiduciary  re- 
lation exists  between  the  parties  and  it  has  been  agreed  between  them  that 
the  property  should  be  purchased  for  their  joint  benefit,  a  fraudulent  mis- 
representation by  the  vendor  as  to  the  price  paid  by  him  will  give  the 
-vendee  a  right  of  action  for  such  fraud. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  O.  T.  Rebvk%  Judge,  presiding.  Opinion  filed  Febni- 
ary  25,  1886, 

Messrs.  Kerriok,  Lfcas  &  Spencer,  for  appellant ;  cited 
Banta  v.  Palmer,  47  111.  99 ;  Noetling  v.  Wright,  72  111.  390 ; 
Tnck  V.  Downing,  76  111.  71 ;  Plummer  v.  Rigdon,  78  111. 
222. 

Mr.  James  S.  Ewtng  and  Messrs.  Fifbr  &  Phillips,  for  ap- 
pellees ;  cited  Van  Epps  v.  Han-ison,  6  Hill,  67 ;  Sanford  v. 
Handy,  23  Wend.  259;  Ives  v.  Carter,  24  Conn.  392  ;  Somei-s 
V.  Richai-ds,  46  Vt.  170  ;  McFaddcn  v.  Eobinson,  35  Ind.  24. 

CoNOEB,  J.  Cliarles  D.  Hank,  interested  with  Mast,  Foos 
&  Co.  in  the  gas  business,  and  secretary  of  the  Bloomington 
Gas  Company,  about  Sept.  13,  1883,  commenced  negotiations 
with  appellee  Pollock,  the  eflfect  of  which  was  to  interest 
him,  appellee  Brownell,  and  one  Samuel  Jones,  in  the  enter- 
prise of  building  gas  works  at  Springfield,  Illinois;  the  gas  to 
be  manufactured  by  the  "  Lowe  Patent  Gas  Process." 

After  talking  the  matter  up  for  some  time,  visiting  Spring- 
field and  interesting  Jones  in  the  matter,  it  was  agreed  that 
these  gentlemen,  with  others,  would  undertake  to  build  gas 
works  at  Springfield,  and  would  purchase  the  necessary  license. 
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In  Janaary,  1884,  Hauk  notified  appellees,  together  with  the 
others  interested  in  the  scheme,  that  it  would  be  necessary  to 
purchase  a  license  to  manufacture  the  gas  at  Springfield  under 
this  patent  process;  that  it  was  held  by  one  Stevens,  of 
Chicago,  and  that  he  could  and  would  buy  it  for  $7,C00- 
Hauk  went  to  Chicago,  returned  and  represented  to  them  that 
he  had  bought  the  license,  and  paid  therefor  $7,000 ;  and 
thereupon  appellees  purchased  a  one-fifth  interest  in  the  Lowe 
Process  Gas  Patent,  for  Springfield,  and  in  all  the  rights  and 
privileges  that  had  been,  or  might  thereafter  be,  secured  for 
the  benefit  of  the  new  gas  company  that  was  to  be  organized, 
paying  to  Hauk  therefor  the  sum  of  $1,400,  and  receiving 
from  him  the  following  insti'ument : 

"  Eeceived  of  John  E.  Pollock  and  W.  J.  Brownell,  the 
sum  of  fourteen  hundred  dollars,  ($1,400,)  in  full  for  one-fifth 
interest  in  the  Lowe  Process  Gas  Patent,  for  the  city  of  Spring, 
field,  Illinois,  and  also  in  full  payment  for  one-fifth  interest 
in  all  the  rights  and  privileges  that  have  been,  or  may  here- 
after be,  secured  for  the  benefit  of  the  new  gas  company  that 
is  sought  to  bo  organized.  I  further  personally  covenant  and 
agi'ee  that  I  have  paid  for  the  said  patents  the  sum  of  seven 
thousand  dollans. 

January  24,  1884,  Chas.  D.  Hato.'' 

The  company  was  never  formed  and  the  enterprise  failed. 

Hauk  did  not  pay  $7,000  for  the  license  for  Springfield,  as 
he  represented  to  appellees  both  verbally  and  by  his  receipt 
given  for  the  money.  It  appears  that  he  bought  a  license  for 
Springfield  and  Peoria  together,  paying  therefor  $2,500  in 
cash,  and  $7,500  in  the  stock  of  the  Bloomington  Gas  Com- 
pany, worth  about  seventy-five  cents  on  the  dollar. 

This  suit  was  brought  by  appellees  to  recover  the  money  so 
paid  to  Hauk,  and  they  obtained  a  judgment  for  $1,542.10, 
being  the  amount  paid  aod  interest  thereon.  It  is  contended 
by  appellant's  counsel  that  even  if  Hriuk  deceived  appellees  as 
to  the  price  he  had  paid  for  the  license  to  manufacture  gas  at 
Springfield  it  would  aflEor  1  no  ground  of  recovery,  as  it  would 
be  merely  a  misstatement  to  the  vendee  by  the  vendor  of 
the  price  paid  for  the  article  proposed  to  be  sold,  and  cite 
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BamU  T.  Farmer,  47  HI.  99,  and  Menim  ▼.  Axbucklc,  8t  BL 
501,  to  BDstam  the  poeitioD. 

In  the  Palmer  case*  suproj  a  vendee  sued  to  recover  back 
part  of  the  sum  paid  the  vendor  for  the  price  of  certain  lands> 
npon  the  gronnd  that  the  vendor  had  frandalently  misrepre- 
sented the  price  he  had  paid  for  them  ;  and  the  court  saj:  ^^If 
no  fidaciary  relation  existed  between  the  parties,  however 
wrong,  morally,  it  may  have  been  in  the  defendant  to  mis- 
represent to  the  plainti£F  the  price  he  had  paid  for  the  land, 
the  misrepresentition  does  not  entitle  the  plaintiff  to  recover.^' 
And  again  the  conn  in  the  same  case  say :  '*  The  case  turns 
npon  the  question  whether,  before  the  land  was  purchased 
by  the  defendants,  it  had  been  agreed  between  him  and 
the  plaintiff  that  it  should  be  purchased  for  tlieir  joint  ben- 
efit" 

In  the  present  case  we  think  both  the  elements  held  neces- 
sary in  the  case  cited  to  warrant  a  recovery  exist  While  no 
company  had  been  formally  organized,  one  was  in  contempla- 
tion and  it  was  agreed  between  appellees  and  appellant  that 
the  former  were  to  go  into  the  enterprise  on  an  equality  with 
himself  as  to  outlays  in  organizing ;  or  as  it  is  expressed  by  a 
witness,  appellees  were  to  be  let  in  on  the  "ground  floor,"  and 
the  purchase  of  this  license  was  made  for  tlie  joint  benefit  of 
all  those  working  up  the  scheme,  as  much  as  the  machinery 
necessary  for  carrying  on  the  business.  Had  appellant  gone 
to  Chicago  and  purchased  an  engine  to  nm  the  works  of  the 
proposed  company,  falsely  represented  the  price  paid  for  it, 
and  in  consequence  of  such  false  representations  procured  ap- 
pellees to  pay  him  a  greater  sum  tlian  their  ti*ue  pro]?ortion 
,of  its  real  price,  would  any  one  doubt  for  a  moment  tliat  such 
fraud  would  support  an  action  ?  There  was  a  relation  of  trust 
and  confidence  existing  between  them  which  required  fair 
dealing  and  forbade  falsehood  and  chicanery. 

In  the  Menim  case,  s^ipra,  the  court  say :  "  To  render  a 
representation  fraudulent  it  must  be  false,  and  not  only  so, 
but  the  party  making  it  must  know  it  to  be  false.  To  re- 
cover in  an  action  for  deceit,  the  statement  must  be  untrue, 
the  party  making  it  must  know  that  it  is  false,  and  the  person 
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.  seeking  to  recover  must  have  relied  on  the  statement  as  true 
and  have  been  induced  to  act  on  the  statement,  and  the  state- 
ment, to  authorize  a  recovery,  must  have  been  in  relation  to  a 
matter  material  to  the  transaction." 

The  statement  made  by  appellant  to  appellees,  that  he  had 
paid  $7,000  for  the  license,  was  false,  and  appellant  knew  it, 
and  that  it  was  a  statement  material  to  the  transaction  is 
apparent,  not  only  from  the  testimony  of  Pollock,  but  from 
the  language  of  the  written  receipt,  in  which  Pollock  required 
appellant  to  personally  covenant  and  agree  that  he  had  paid 
for  the  said  patents  the  sum  of  $7,000;  and  Pollock  in  his  tes- 
timony says:  "I  supposed  he  had  paid  it  in  cash,  and  I 
relied  upon  his  representations  when  I  put  my  money  into 
it." 

We  think  here  are  all  the  elements  necessary  to  bring  the 
case  within  the  rule  quoted  and  give  the  appellees  a  right  to 
recover  back  the  money. 

To  the  objection  made  by  appellant,  that  appellees  ought 
not  to  be  allowed  to  rescind  the  contract  and  recover  the 
money  paid  without  re-conveying  the  thing  purchased,  it  is 
enough  to  say  that  appellees  obtained  nothing  except  a  right 
in  the  license  for  Springfield,  from  claiming  which,  this  suit 
effectually  estops  them,  and  we  do  not  see  that  appellant  could 
require  anything  more. 

Objection  is  made  to  the  ruling  of  the  court  upon  the  ad- 
mission and  rejection  of  certain  questions,  but  we  do  not  think 
they  could  have  affected  the  result  or  worked  harm  to  appel- 
lant and  therefore  we  do  not  notice  them  further. 

We  think  justice  has  been  done  in  the  judgment  of  the 
circuit  court,  and  it  will  therefore  be  aflfinned. 

Affirmed. 
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Oscar  A.  De  Leuw 

V. 

Lizzie  Carrigan. 

1.  PRACTTCK— Appbal. — An  appeal  may  be  dismis^d  for  want  of  prose- 
cution where  the  appellant  is  present  and  signifies  that  he  will  not  prosecute 
the  appeal  further. 

2.  Bill  of  exckptions— Presumption.— When  the  bill  of  exceptions 
states  that  the  appeal  was  dunnissed  for  want  of  prosecution,  it  is  fair  to 
presume  that  the  appellant  in  some  waj  indicated  to  the  court  that  he  would 
not  press  bis  appeal.  The  mere  fact  that  he  excepted  to  the  action  of  the 
court  is  not  sufficient  to  rebut  such  presumption.  The  matter  relied  upon 
as  a  reason  why  the  appeal  was  improperly  dismissed  should  be  expressly 
shown. 

Appeal  from  the  Circuit  Conrt  of  Morgan  connty;  the 
Hon.  C.  Eplee,  Judge,  presiding.  Opinion  filed  February 
25,  1886. 

Mr.  OscAB  A.  Db  Lkcw,  for  appellant 

Wall,  P.  J.  The  appellee  sued  the  appellant  before  a 
justice  of  the  peace  upon  a  promissory  note.  The  appellanit 
did  not  appear  before  the  justice  and  a  judgment  was  entered 
against  him  for  the  amount  due  on  the  note.  From  this  ji:dg* 
ment  an  appeal  was  prosecuted  by  appellant  by  filing  an  appeal 
bond  in  the  office  of  the  clerk  of  the  circuit  court.  Super- 
sedeas and  summons  for  appellee  were  issued  and  returned 
served,  and  a  transcript  from  the  docket  of  tlie  justice  was 
duly  filed  in  the  circuit  court  more  than  ten  days  before  the 
first  day  of  the  next  term. 

The  bill  of  excjptiona  recites  that  in  the  circuit  court,  "  on 
the  call  of  the  case  on  the  calendar,  the  court  dismissed  the 
appeal  herein  for  want  of  prosecution  and  awarded  proceden- 
do," to  which  action  of  the  court  defendant  then  and  there 
excepted,  and  prayed  an  appeal  to  the  appellate  court  which 
was  allowed,  etc.  Tlie  point  is  now  made  that  this  is  such  an 
irregularity  as  requires  us  to  reverse  the  judgment     When 
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an  appeal  is  taken  from  a  justice  of  the  peace  to  the  circuit 
court  the  case  is  to  be  tried  de  novo,  and  strictly  speaking  the 
regular  course  ordinarily,  when  the  case  is  called  for  trial, 
is  for  the  ])]aintiii  to  proceed  as  though  there  had  been 
no  trial  below  and  as  though  it  were  an  original  suit  in  the 
circuit  court.  But  as  the  plaintiflE  has  a  judgment  from  which 
the  defendant  has  iappealcd,  the  latter  may,  if  he  chooses,  dis- 
miss his  appeal,  and  so  prevent  another  trial  which  might 
result  in  an  increase  of  the  judgment. 

The  appellant  having  this  right,  it  is  not  unusual  in  practice 
to  expect  some  intimati  n  from  him  as  to  what  course  he  will 
take.  If  he  signifies  that  he  docs  not  wish  to  proceed  further 
with  his  appeal  it  may  on  motion  of  the  pla'ntiff  be  dismissed, 
and  thus  the  delay  and  expense  of  a  trial  may  be  saved. 

If  the  appellant  does  not  wish  to  prosecuto  his  appeal  there 
is  no  good  reason  why  the  time  of  the  court  should  be  occupied 
with  a  trial  when  this  may  be  avoided  by  dismissing  the 
appeal,  a  practice  which  has  very  generally  prevailed. 

If,  however,  he  says  nothing,  or  stands  by  his  appeal, 
manifesting  a  desire  to  prosecute  it,"  he  may  require  the  plaint- 
iff to  make  out  his  case. 

The  statute,  Sec.  71,  Ch.  79,  distinctly  indicates  that  an 
appeal  by  a  defendant  from  a  judgment  against  him  may  be 
dismissed  for  want  of  prosecution,  and  the  practice  has  been 
recognized  as  a  proper  one.  Nispel  v.  Wolff,  74  111.  303  ;  Heed 
V.  Driscoll,  84  111.  96.  And  Langenham  v.  Stickney,  90  111.  361, 
and  Eiehelberger  v.  Garvin,  7  Brad  well,  129,  are  cited  as  holding 
tliat  in  all  cases  there  must  be  a  trial,  and  plaintiff  must  be  re- 
quired to  prove  his  demand.  In  the  case  in  90  111.  it  appeara  that 
when  it  was  called  for  trial  the  defendant  (appellant)  moved 
for  a  continuance,  which  was  denied,  and  then,  l>ecau6e  the 
defendant  was  not  re.;dy  for  the  trial,  the  court  dismissed  the 
appeal  for  want  of  prosecution.  The  Supreme  Court  held 
this  was  error  and  said  that  the  defendant  had  not  abandoned 
his  appeal,  but  was  prosecuting  it  as  well  as  he  could  in  his 
own  way,  and  that  because  "he  was  not  ready  for  trial,"  was 
no  reason  fof  dismissing  the  appeal. 

In  the  case  in  7. Brad  well,  the  appellant's  attorney  asked  for 
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• 
a  continuance  nntil  the  afternoon,  and  presented  an  affidavit 

allowing  that  his  client,  who  was  then  absent,  would  arrive  by 

that  time,  that  he  had  a  good  defense,  and  that  his  presence 

was  necessary  to  a  proper  trial  of  the  case ;  but  tlie  court,  on 

denying  this  motion,  dismissed  the  appeal. 

These  cases  do  not  hold  that  an  appeal  may  not  be  dismissed 
for  want  of  prosecution,  where  the  appellant  is  present  and 
signifies  that  he  will  not  prosecute  the  appeal  further. 

From  the  bill  of  exceptions  in  the  present  case  we  learn 
that  the  case  was  called  in  regular  course,  the  parties  being 
present,  and  the  court  dismissed  the  appeal  for  want  of  prose- 
cution. 

It  is  not  stated  upon  what  gi'ound  the  court  concluded  the  ap- 
pellant did  not  wish  to  prosecute  the  appeal,  but  all  reasonable 
presumptions  will  be  indulged  in  favor  of  the  regularity  of  the 
proceedings  of  a  court  of  superior  general  jurisdiction,  as  is 
the  circuit  court;  and  when  it  is  stated  that  a  thing  was 
done  which  in  a  certain  state  of  case  it  was  proper  to  do,  it 
will  be  intended  tliat  such  a  state  of  case  existed,  unless  the 
contrary  appears. 

The  bill  of  exceptions  was  presented  by  appellant,  and  it  may 
be  assumed  that  if  there  had  beon  any  facts  in  his  favor  and 
against  the  action  of  the  court,  he  would  have  set  them  out. 

It  is  fair  to  presume  then,  when  it  is  said,  without  more, 
that  the  appeal  was  dismissed  for  want  of  prosecution,  that 
the  appellant  did,  in  some  way,  indicate  to  the  court  that  he 
would  not  press  his  appeal,  and  therefore  the  court  dismissed 
it  The  fact  that  he  excepted  to  the  action  of  the  court  is 
not  enough.  The  exception  does  not  contradict  the  pre6umi> 
tion  that  he  had  abandoned  the  appeal,  but  it  should  expressly 
show  the  mattei-8  relied  upon  as  a  reason  why  the  appeal  was 
improperly  dismissed.  It  would  have  been  very  easy  to  show 
by  the  bill  of  exceptions,  if  it  was  true,  that  the  defendant 
had  not  abandoned  his  appeal  and  that  he  wished  to  try  the 
case. 

But  we  have  here  a  statement  which  clearly  involves  the 
idea  that  the  appeal  was  abandoned,  in  which  case  the  action 
of  the  court  can  not  be  complained  of  by  the  appellant,  who 
by  hie  own  course  induced  the  result 
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It  id  urged  also,  that  the  service  of  gnmmoDs  on  the  appel- 
lee was  not  goody  and  therefore  tlie  court  could  not  proceed. 
Tlie  return  was  that  the  sherifF  had  "duly  eerved  the  within 
bj  reading  the  same  this,"  etc.,  but  not  saying  it  was  read  to 
the  appellee. 

The  record  shows  both  parties  were  in  court,  the  plaintiff 
asking  for  a  trial,  and  the  defendant  doing  something  which 
the  court  construed  as  an  abandonment  of  his  appeal,  and 
when  it  was  dismissed  accordingly,  excepting  and  praying 
an  appeal  to  this  court  Had  appellant  deemed  the  return 
not  sufficient,  he  might  have  had  it  amended ;  but  if  the 
appellee  was  really  served,  and  appeared  without  objection, 
the  defective  return  was  not  important.  The  return  was 
made  upon  a  writ  sued  out  by  appellant,  and  it  devolved  upon 
him  to  see  there  was  proper  service.  He  can  not  complain, 
not  having  done  so,  of  an  objection  more  properly  coming 
from  the  otiicr  side  when  it  is  affirmatively  shown  that  both 
parties  appeared,  disregarding  the  objection  and  treating  the 
service  as  sufficient. 

Whatever  defect  there  was  has  been  cured  by  the  subse- 
quent proceedings.  The  judgment  of  the  circuit  court  will 
be  affirmed* 

Affirmed. 


David  S.  Ware 

V. 

People,  use,  etc. 


1.  Republicatton  of  will,  effect  of.— The  re-execution  of  the  tes- 
tator's will  and  codiciU  will  have  no  other  effect  than  a  republication,  and 
therefore  wiU  not  revive  legacies  which  have  been  advanced  or  satisfied. 

2.  Eyidence— DiscHAROB  OF  LEGACY. — ^UndcT  the  evidence  in  this 
case,  the  court  is  of  opinion  that  it  was  the  clear  purpose  of  the  testator  in 
making  the  payments  in  question  to  plaintiff  to  discliarge  the  legacy,  and 

that  it  was  so  understood  by  plaintiff. 

• 

'   AiTEAL  from  the  Cii-cuit  Court  of  Montgomery  county ;  the 
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Hon.  W.  L.  Qboss,  Judge,  presiding.    Opinion  filed  Febioiary 
25,  1886. 

Mr.  W.  T.  Coals  and  Mr.  J.  M.  TRunr,  for  appellant ;  as  to 
re-pnblication  of  will,  cited  1  Kedfield  on  Wills,  291,  375  ; 
Langdon  v.  Astor's  Ex'rs,  16  K  T.  9. 

Messrs.  Miller  &  McDatid,  for  appellee ;  that  the  execu- 
tion of  a  codicil  with  dne  formalities  is  a  re-publication  of  the 
will  and  has  the  effect  to  make  the  will  itself  speak  as  if 
published  at  the  time  of  the  publication  of  the  codicil,  cited 
Brown  v.  Clark,  77  K  T.  369  ;  Brimmer  v.  Sohier,  1  Cnsh- 
118 ;  Haven  v.  Foster,  14  Pick.  534 ;  1  Jarman  on  Wills,  364 ;  1 
KedfieJd  on  Wills,  871. 

Wall,  P.  J.  It  appears  from  the  record  in  this  case  that 
Obadiah  Ware  published  his  last  will  on  the  16th  of  Septem- 
ber, 1871,  whereby  among  other  provisions  he  directed  that 
there  should  be  paid  to  each  of  his  grandchildren  who  should 
be  of  lawful  age  at  his  death,  the  sum  of  one  thousand  dollars. 
The  testator  died  on  the  24th  of  September,  1876,  having 
executed  a  codicil  to  this  will  some  ten  months  before. 

The  codicil  does  not  affect  the  provision  referred  to  and  is 
not  important  in  this  connection  except  so  far  as  it  may  be 
treated  as  a  re-publication  of  the  will.  There  was  probate  of 
the  will  and  codicil  and  letters  testamentary  were  duly  issued 
to  the  appellant  as  executor.  On  tlie  24th  of  December,  1878, 
the  executor  made  report  to  the  county  court  showing  a 
partial  settlement,  and  an  order  was  entered  requiring  him  to 
pay  the  legacies  mentioned  in  the  will.  On  the  11th  of  Febru- 
ary, 1879,  Sylvester  H.  Schever,  who  is  a  grandchild  of  the 
testator,  and  who  was  of  lawful  age  at  the  death  of  the  latter 
presented  his  petition  to  the  county  court  asking  for  a  citation 
to  compel  the  executor  to  pay  the  legacy  apparently  due  him 
under  the  will. 

The  executor  appeared  and  there  was  a  hearing  on  evidence 
submitted  by  the  parties  to  the  court,  resulting  in  a  judgment 
that  the  petition  be  dismissed  at  the  cost  of  the  said  Schever. 
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The  record  does  not  disclose  what  was  the  point  in  issue  at 
said  hearing  and  on  the  trial  of  the  present  cause  the  circuit, 
court  declined  to  hear  evidence  offered  by  appellant  to  show 
what  that  issue  was. 

On  the  9th  of  April,  1879.  the  executor  sued  a  notice  npon 
said  Schever  that  he  would,  on  a  day  named,  apply  to  the 
county  court  for  a  modification  of  the  order  of  December, 
1878,  vacating  the  same  so  far  as  the  legacy  to  said  Schever 
was  concerned.  To  this  no  attention  was  paid  by  said  Schever 
and  an  order  was  obtained  declaring  the  legacy  claimed  by 
Schever  to  have  been  advanced  during  the  lifetime  of  the 
testator.  On  the  25th  of  March,  1882,  the  executor  made  a 
final  settlement  of  the  estate,  and  was  ordered  by  the  court, 
among  other  things,  to  pay  said  Schever  the  sum  of  §32.07 
as  the  balance  due  him,  as  distributee,  and  on  the  same  day 
lie  paid  this  sum  to  Schever,  who  signed  a  receipt  accord- 
ingly. On  the  17th  of  February,  1885,  Schever  sued  the  execu- 
tor on  his  official  bond  to  recover  the  amount  of  the  legacy.  A 
trial  was  had  by  the  court,  a  jury  being  waived,  the  issues 
were  found  for  the  plaintiff  and  judfirment  was  rendered  for 
the  penalty  of  the  bond,  $72,000  as  the  debt,  the  amount  of  the 
legacy  and  interest,  $1,270  as  the  damages,  and  costs,  to  be 
discharged  on  payment  of  the  damages  and  costs. 

The  executor  brings  the  case  here  by  appeal  and  presents 
for  our  decision  the  points  urged  by  him  as  defenses  in  the 
circuit  court,  viz. :  Ist,  that  the  legacy  sued  for  was  advanced 
in  the  lifetime  of  the  testator ;  2d,  that  there  was  an  adjudica- 
tion to  this  effect  by  the  county  court  on  the  hearing  of  the 
citation  to  compel  the  ])ayment  of  the  legacy  supported  by  the 
subsequent  order  declaring  the  legacy  advanced  ;  and  3d,  that 
the  plaintiff  was  barred  by  the  order  of  final  settlement  in 
the  county  court  and  the  receipt  by  him  of  the  balance  found 
due  him  by  that  order. 

Upon  the  first  point  the  appellant  prove  1  that  the  testator 
paid  the  plaintiff,  July  3, 1872,  one  hundred  dollars,  for  which 
the  following  receipt  was  given. 

"Butler,  July  3,  1872.  Received  of  Obadiah  Ware  one 
hundred  dollars  toward   my  dowry,"  signed  by  the  plaintiff. 
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On  the  22(1  of  D;3ceniber,  1873,  lie  gave  a  similar  receipt  for 
§350,  wbicli  was  termed  "  toward  my  dowry."  On  the  30tli 
of  April,  1874,  he  gave  a  receipt  for  $26,  which  was  described 
as  "of  mv  dowry"  and  on  tlie  5th  of  October,  1874,  he  gave 
a  receipt  for  $50,  which  was  said  to  be  "on  my  dowry  from  his 
estate." 

These  snm^,  aggregating  $523,  were  paid  at  the  dates  men- 
tioned in  the  respective  receipts  by  the  testator  to  the  plaint- 
iff. In  March,  1875,  the  plaintiff  wrote  from  Missouri  to 
the  testator  informing  him  of  his  purpose  to  buy  a  farm,  say- 
ing: "I  can  com3  in  $126  of  paying  for  the  place.  «  *  * 
I  want  to  borrow  $126  of  you ;  besides  you  owe  on  my  dowry 
$474; "  and  aski  that  ho  send  him  the  aggregate  of  the  two 
sums,  $600. 

In  another  letter  lie  repeats  the  request  find  again  re'"ers  to 
*'$474,  you  owe  me  on  my  dowry,"  and  in  a  third  letter  whicli 
bears  date  July  22, 1875,  he  says  "  My  dowry  is  $474.  I  want 
to  borrow  $156  more"  and  proposes  to  pay  interest  on  the 
$156. 

It  seems  the  request  was  complied  with  and  the  money 
sent  about  Aug.  9,  1875,  and  according  to  the  testimony  of 
the  executor  a  receipt  for  $475  was  given  similar  in  its  terms 
to  the  others.  He  states  he  saw  this  receipt  in  the  handwrit- 
ing of  the  testator  and  in  his  possession  during  his  lifetime, 
signed  by  the  plaintiflF,  and  that  not  being  able  lo  find  it  among 
the  papers  of  the  testator  he  wrote  out  another  and  presented  it 
to  plaintiif,  requesting  him  to  sign  it,  which  was  done. 

The  plaintiff-  admits  signing  this  last  paper  at  the  request 
of  the  executor,  but  does  not  admit  that  he  had  ever  given 
such  a  receipt  to  the  testator,  and  says  when  he  signed  this  he 
supposed  the  executor  was  going  to  pay  him  some  more 
money.  He  further  says  that  the  other  receipts  given  by 
him  were  written  by  his  grandfather,  who  frequently  fur- 
nished him  with  money  while  ho  was  aw'ay  at  school,  for 
which  no  receipts  were  taken. 

He  admits  that  he  did  receive  the  $475  about  the  9th  of  Au- 
gust, 1875,  and  at  the  same  time  also  he  received  the  $126  asked 
for  in   his  first  letter  from  Missouri,  for  which  last  sum  he 
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gave  his  note  with  security.  He  also  says  that  about  a  year 
before  his  death  the  testator  told  him  he  had  given  him  all 
he  inteuded  to  during  his  lifetim3.  This  expression  is  am- 
biguous and  it  does  not  appear  from  the  record  what  mean- 
ing it  should  bear. 

It  is  conceded  by  counsel  for  Schevcr  tliat  if  it  was  the  in- 
tention of  the  testator  that  these  various  payments  should  be 
received  upon  the  legacy,  then  it  is  discharged,  and  such  is  the 
law.     Eed!icld  on  Wills,  Part  II,  Chap.  13,  section  13. 

The  will  was  executed  in  September,  1871.  The  plaintiflE 
knew  the  provision  contained  therein  relating  to  himself,  and 
seems  to  have  had  the  impression  that  he  had  a  iixed  and 
vested  right  to  the  sum  named.  He  did  not  hesitate  to  ask 
for  it,  and  in  his  letters  he  refers  to  the  balance  which  he  had 
not  received,  as  so  much  owing  to  him.  Counsel  say,  the  word 
dowry  is  inapt  and  its  use  is  not  significant.  True,  the  term, 
in  a  strict  legal  scns3,  was  not  applicable,  but  in  its  larger  and 
more  general  sense  it  is  just  the  term  that  would  natui*ally 
occur  to  one  having  the  view  which  seems  to  have  been  enter- 
tained by  the  plaintiff.  In  popular  use  the  word  is  often  em- 
ployed as  descr  bing  anything  by  way  of  a  portion  derived 
by  one  person  from  the  estate  of  another,  and  was  so  used  and 
understood  here.  Carefully  weighing  all  the  evidence  we  are 
convinced  that  it  was  the  clear  purpose  of  the  testator  in 
making  these  payments  to  discharge  the  legacy,  and  that  it 
was  so  understood  by  the  plaintiff. 

His  long  acquiescence  in  the  adverse  ruling  of  the  county 
court,  and  his  delay  for  nearly  three  years  after  the  final  set- 
tlement and  his  acceptance  of  the  same,  then  allowed  him, 
to  bring  the  present  suit,  strongly  support  this  conclusion^ 
which  we  think  is  irresistible  when  all  tlie  circumstances  of  the 
case  are  considered. 

It  is  suggested  that  the  execution  of  the  codicil  should  be  re- 
garded as  a  repetition  of  the  will,  and  as  the  payments  referred 
to  had  alieady  been  made,  the  theory  of  ademption  is  unten- 
able. 

The  codicil  made  no  reference  to  this  legacy  and  can 
on'y  be  regarded  as  a  re-publication,  but  will  not  have    the 
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effect  contended  for.  The  doctrine  on  this  subject  is  stated 
in  Redfield  on  Wills,  Pt  I,  Ch.  13,  *SU:  "The  re-execu- 
tion of  the  testator's  will  and  codicils  will  have  no  other  effect 
than  a  re-publication.  Hence  it  will  not  have  the  effect  to  revive 
legacies  which  have  been  advanced  or  satisfied.^' 

It  follows  that  upon  the  merits  of  the  case  the  finding  of 
the  circuit  court  is,  in  our  opinion,  erroneous,  and  it  is  there- 
fore unnecessary  to  discuss  the  legal  effect  of  the  various  pro- 
ceedings in  the  county  court  which  are  relied  upon  by  appel- 
lant as  a  bar  to  the  present  demand.  The  judgment  of  the 
circuit  coTU't  will  be  reversed,  but  the  cause  will  not  be  re- 
manded. 

Kevertcd. 


Citizens  Gaslight  and  Heating  Co. 

V. 

A.  O.  Granger. 

1.  Dectjirations  of  agent.- -The  declaration  of  an  agent  of  a  corpora- 
tion i«  admissible  in  evidence  agrainst  the  company  only  when  it  forms  a 
part  of  the  res  gestw  of  some  business  transacted  by  him  for  his  principal 
within  the  scope  of  his  authority. 

2.  Objection  too  late. — The  objection  that  assumpsit  will  not  lie 
upon  the  case  made  by  plaintiffs,  comes  too  late  in  this  court. 

Appeal  from  the  Circuit  Court  of  McLean  c  nnty;  the 
Hon.  O.  T.  Eebvbs,  Judge,  presiding.  Opinion  filed  Febru- 
ary 25,  1886. 

Messrs.  Kerbick.  Lucas  &  Spencer,  for  appellant 

Mr,  A.  E.  DeMaitgb  and  Mr.  J.  E.  Pollock,  for  appellee. 

Wall,  P.  J.  This  was  assumpsit  for  the  value  of  certain 
machinery  and  apparatus  and  the  expense  of  placing  the 
same,  brought  by  appellees  against  the  appellant     There  was 
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a  trial  by  jury,  verdict  for  plaintiff  for  $1,215.18  and  judg- 
ment accordingly,  a  motion  for  new  ti*ial  having  been  over- 
ruled. 

There  is  no  dispute  that  the  machinery  was  furnished  and 
the  work  done  by  appellees  and  that  the  benefit  thereof  was 
received  and  appropriated  by  appellant,  but  the  question  was 
wliether  the  former  was  entitled  to  compensation  therefor. 
The  appellant  is  a  cor]x>ration  manufacturing  gas,  and  the  ap- 
pellees, who  are  engaged  in  the  business  of  making  the  appa- 
ratus used  in  the  manufacture  of  gas  by  appellant,  had  furnished 
a  set  of  apparatus  consisting  of  generator,  condenser,  pipes,  etc- 
A  fire  occurred  destroying  th6  works  and  the  machinery  now 
involved  was  furnished  to  replace  that  so  destroyed.  The 
appellees  insist  that  upon  the  representation  of  appellant 
through  C.  I).  Hauk,  its  secretary,  that  the  fire  was  caused  by 
the  bursting  of  the  pipe  from  the  small  oil  tank  to  the  genera- 
tor, they  agreed  to  replace  the  machinery  without  charge;  but 
that  they  learned  afterward  that  the  \)ipQ  did  not  burst,  and 
that  the  tire  was  not  so  caused.  Appellant  insists  that  no  such 
representations  were  made  and  that  the  appellees  can  not  re- 
cover. But  two  points  are  presented  by  the  brief  of  appellant, 
first,  that  the  court  erred  in  permitting  proof  of  the  statements 
of  Parrott,  superintendent  of  the  works  of  appellant ;  second, 
that  assumpsit  will  not  lie  upon  the  case  made  by  plaintiffs. 

As  to  the  first :  The  court  allowed  proof  that  Parrott  ad- 
mitted that  the  pipe  did  not  burst.  The  statement  was  made 
to  Lowell,  who  was  an  agent  of  appellees,  when  he  was 
about  putting  in  the  new  machinery  and  when  he  and  Parrott 
were  together  examining  the  condition  of  the  old  works,  and 
it  was  afterward  made  in  Boston  to  one  of  the  appellees- 
Both  statements  were  made  after  the  tire,  and  while,  perhaps* 
the  former  might  be  held  admissible  because  made  in  the 
course  of  a  transaction  pertaining  to  his  duties,  yet  it  is  not 
clearly  so,  and  the  latter  statement  would  seem  to  be  incom- 
petent. The  well  settled  nile  is  that  the  declaration  of  an 
agent  of  a  corporation  is  admissible  in  evidence  against  the 
company  only  when  it  forms  a  part  of  the  res  (/estw  of  some 
business  transacted  by  him  for  his  principal  within  the   scope 
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of  his  authority :  Angell  &  Ames  on  Corporations,  Sec.  309  ; 
1  Gr.  on  Ev.,  Sees.  113,  114  ;  G.  &  M.  E.  R  Co.  v.  Burns, 
92  111.  302  ;  L.  C.  M.  Co.  v.  McNally,  15  BradwcU,  181. 

"When  the  statement  is  a  part  of  the  res  gestce^  it  is  in  the 
nature  of  original  evidence  and  not  of  hearsay,  the  representa- 
tion being  in  such  cases  the  ultimate  fact  to  be  proved  and  not 
an  admission  of  some  other  fact.  But  when  made  after  the 
happening  of  the  fact,  &nd  not  in  the  ti-ansaction  of  any  busi- 
ness of  the  principal  involved  by  the  issue  on  trial,  it  is  mere 
heai*say  and  incompetent 

It  is  important  then  to  inquire  whether  the  error  in  admit- 
ting this  testimony  workad  any  substantial  injury  to  appel- 
lant. The  admission  was  that  the  pipe  did  not  burst.  From 
a  careful  reading  of  the  testimony  we  are  satisfied  that  had 
this  admission  been  excUided  the  result  would  have  been  the 
same.  It  is  not  contended  seriously,  indeed  we  may  say  it  is 
not  contended  at  all,  that  the  pipe  did  burst.  Parrott,  who 
testified  contradicting  Granger  flatly,  and  Lowell  partially,  as 
to  what  he  told  them,  does  not  say  so,  and  it  is  a  necessary 
inference  from  his  evidence,  that  it  did  not.  Leaving  out  of 
consideration  entirely  all  that  Granger  and  Lowell  say  as  to 
PaiTott's  admission,  the  conclusion  is  perfectly  plain  that  the 
fire  did  not  occur  from  that  cause.  If  this  be  so  the  evidence 
did  no  harm  and  the  error  in  allowing  it  should  not  work  a 
reversal.  Teutonia  L.  I.  Co.  v.  Beck,  74  111.  165  ;  Trogden 
V.  Murphy,  85  111.  119 ;  P.  &  D.  R.  R.  Co.  v.  Henderson,  89 
111.  86;  C.  &  L  R.  R.  Co.  v.  Russell,  91  HI.  298;  Albin  v- 
Kinney,  96  111.  214 ;  Kirby  v.  Wilson,  98  III.  240. 

As  to  the  second  point:  TJie  case  was  tried  without  objec^ 
tion  in  this  respect.  No  suggestion  was  made  anywhere 
through  the  trial  that  the  form  of  action  was  misconceived. 
Evidence  was  offered  on  both  sides  and  instructions  asked  and 
given  on  both  sides  just  as  though  tho  action  was  properly 
conceived.  If  appellant  thought  it  was  not,  objection  should 
have  been  interposed,  and  under  Sec.  24  of  the  Practice  Act, 
any  necessary  amendment  could  have  been  made,  and  the  ob- 
jection obviated. 

According  to  numerous  decisions  it  is  too  late  to  make  tho 


Digitized  by 


Google 


2(j4 


Appellate  Courts  of  Illinois. 


Toof  V.  City  of  Decatur. 


point  now.  Parker  v.  TiflFany,  62  111.  286  ;  Z.  &  I.  R  R  Co.. 
V.  Chester,  62  111.  235  ;  E.,  R.  I.  &  St.  L.  R  R  Co.  v.Becke- 
meir,  72  111.  267;  Brannan  v.  Strauss,  75  LI.  234. 

No  other  objection  being  urged  the  judgment  is  affirmed. 

Affirmed. 
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Stephen  C.  Toop 

V. 

City  of  Decatub. 


1.  Public  higuway  by  prescription— Presumption.— To  establish  a 
faijyrhway  by  prescription  it  must  be  showD  that  the  use  of  it  as  such  haB  been 
public  for  twenty  years,  adverse  or  under  claim  of  •right,  uninterrupted, 
with  the  acquiescence  and  yet  without  agreement  of  the  owner  of  the  land 
made  within  that  period.  As  a  rule,  the  public  use  of  it  for  that  period  as 
a  highway,  unexplained,  will  raise  a  presumption  of  the  other  conditions 
stated  and  shift  the  burden  of  proof  as  to  them. 

2.  Same — Exceptions. — An  exception  to  the  above  rule  is  recognized 
in  the  case  of  wild  and  uninclosed  land  and  where  an  open  way  in  a  town 
or  village  is  affirmatively  shown  to  have  been  so  made  or  left  by  the  owner 
for  his  private  use  though  the  public  also  may  have  used  it  without  objec- 
tion by  him,  and  where  this  object  and  purpose  are  manifested  from  the 
way  itself  or  its  especial  relation  to  his  other  premises. 

8.  Interruption  to  defeat  right.— The  interruption  to  defeat  the 
right  by  prescription  must  be  an  interruption  of  the  right  and  not  simply  of 
the  use  or  possession. 

4.  Levy  op  taxes. — ^The  levy  and  collection  of  taxes  on  the  land  by  the 
city  against  the  owner  is  not  conclusive  a|[ainst  the  claim  that  it  ia  a  public 
highway. 

5.  Chancery  ,turi8Diction.— Defendant  city  was,  and  for  twenty-six 
years  had  been,  in  actual  peaceable  possession  of  land  for  public  use,  claim- 
ing it  as  part  of  a  legal  highway  within  the  city  and  therefore  under  its 
control.  Complainant  erected  a  fence  thereon  and  filed  a  bill  in  equity  for 
an  injunction  to  restrain  the  city  officials  from  removing  the  fence.  Heldt 
that  the  bill  is  without  equity. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.     Opinion  filed  February  25, 

1886. 
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Messrs.  Outten  &  Vail,  for  appellant ;  that  in  order  to  ac- 
qnire  a  right  by  prescription  the  nse  must  be  adverse,  under 
a  claim  of  right,  exclusive,  continuous  and  uninteiTupted, 
cited  Washburn  on  Easements,  121,  §  26  (2d  Ed.) ;  Sargent  v. 
Ballard,  9  Pick.  251,  255;  Warren  v.  Tlie  President,  15  HI. 
241,  242 ;  Kile  v.  Town  of  Logan,  87  111.  64  ;  111.  Ins.  Co.  v. 
Littlefield,  67  HI.  368 ;  Harper  v.  Town  of  Dodds,  3  Brad- 
well,  331;  Fox  V.  Virgin,  5  Bradwell,  515 ;  Fox  v.  Virgin,  11 
Bradwell,  514;  Gentleman  v.  Soule,  32  Bl.  271 ;  Herhold  v. 
Cliicago,  108  Bl,  467  ;  Peyton  v.  Shaw,  15  Bradwell,  192 ; 
Bryan  v.  City  of  East  St.*Louis,  12  Bradwell,  390  ;  Irwin  v. 
Dixon,  9  How.  (U.  S.)  10. 

Messrs.  Mills  Brothers,  for  appellee  ;  that,  with  the  excep- 
tion of  wild  or  uninclosed  land,  where  the  public  has  been 
pennitted  to  use  for  public  travel  the  locus  in  quo^  lor  a  term 
of  twenty  years,  a  public  highway  is  thereby  created,^  cited 
R.  S.,  Ch.  121,  1878,  1883,  §  1  ;  Green  v.  Oakes,  17  111.  249 ; 
Alvord  V.  Ashley,  17  Bl.  363 ;  Daniels  v.  People,  21  111. 
438 ;  Town  of  Lowiston  v.  Proctor,  27  111.  414 ;  City  of  Chi- 
cago V.  Wright,  69  Bl.  318 ;  Stager's  Eoad  and  Bridge  Law, 
13 ,  Hanson  v.  Taylor,  23  Wis.  547  ;  Ellsworth  v.  Grand 
Eapids,  27  Mich.  250 ;  Washburn  on  Easements,  p.  129,  Sec. 
31  (2d  Ed.). 

Pleasants,  J.  Bandy's  addition  to  the  town  of  Decatur, 
consisting  of  four  and  a  half  blocks  from  north  to  south, 
was  laid  out  in  1838.  Along  the  west  side  of  it  was  left  a 
strip  thirty  feet  in  width,  intended  to  be  the  east  half  of  a 
street  if  the  owners  of  the  land  adjoining  it  on  the  west 
should  contribute  the  other  half.  This  not  being  done,  in 
1852  the  proprietors  took  measures  to  vacate  said  strip  and 
make  partition  of  the  whole  addition.  By  the  decree  it  was 
divided  into  lots  and  numbered  as  of  the  blocks  adjoining 
them  respectively,  of  which  each  of  the  parties  received  one 
or  more.  Those  lying  nDi-th  of  Main  street  were  soon  in- 
closed by  their  owners,  but  the  two  adjoining  block  four  (4), 
which  is  the  south  block  of  the  addition,  between  Main  and 
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Wood  streete,  though  fenced  in  1S53  on  the  sides,  except  on 
the  east  at  the  alley  running  cast  and  west  through  said 
block,  were  left  open  at  the  ends  on  said  streets  and  thus 
formed  a  continuous  passway  between  them. 

The  portion  north  of  the  alley  was  known  as  lot  18  of  said 
block  and  that  south  of  it  as  lot  17.  Id  the  partition  referred 
to  said  lot  18  was  set  off  to  R.  J.  Oglesby,  who  by  deed  of 
March  1,  1853,  conveyed  an  undivided  half  of  it,  together  with 
lots  8,  7  and  6,  adjoining  consecutively  on  the  east,  to  Daniel 
•  Barnes,  and  about  the  same  time  the  other  undivided  half  to 
Jonathan  Stamper,  who  owned  thd  land  on  the  west.  Barnes 
and  Stamper  then  made  a  parol  partition  of  it  by  which 
Barnes  took  the  east  and  Stam;)er  the  west  half.  There  was 
nover  any  exchange  of  releases  or  other  deed  between  them 
or  their  grantees,  but  the  right  of  each  as  thus  agreed  on  was 
recognized  by  the  other  and  taxes  have  from  that  time  been 
assessed,  levied  and  collected  accordingly. 

In  Juno,  1857,  Barnes  conveyed  the  premises  described  in 
his  deed  from  Gov.  Oglesby,  and  by  the  same  description,  to 
E.  M.  Thorpe,  and  he  conveyed  the  same  in  October  following 
to  John  L.  Adams,  who,  in  1869,  conveyed  the  same  to  appellant. 

On  the  iirst  day  of  Jun3,  1879,  appellant  inclosed  the  east 
ha^f  of  said  lot  18,  and  upon  the  council's  ordering  the  street 
supervisor  to  remove  the  fence,  tiled  the  bill  herein,  praying 
that  upon  final  hearing  the  city  be  enjoined  from  interfering 
with  him  in  the  peaceable  and  quiet  possession  of  said  prem- 
ises, "and  foi*  a  preliminary  injunetion,  without  notice,  to 
re.-itrain  said  city,  its  ofRsors  and  servants,  from  removing  said 
fence  or  interfering  with  said  premises"  until  a  hearing 
could  be  had  thereon. 

The  city  answered,  denying  that  the  measures  taken,  as  al- 
leged, to  vacate  the  street  or  alley  of  which  the  premises  iu 
question  formed  a  part  wore  e9fectnal,  and  claiming  the  right 
of  saiS  city  and  the  public  to  the  use  of  the  same  as  a  high- 
way, by  pre  cription  or  dedication  ;  to  which  answer  a  replica- 
tion was  filed,  and  on  final  hearing  upon  the  pleadings  and 
proofs,  the  circuit  court  dissolved  the  injunction  and  dismissed 
the  bill  for  want  of  equity.  Complainant  brings  the  record 
here  by  appeal. 
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The  evidence  is  all  in  doninients  and  deposition,  and  the 
only  eiTors  assigned  are  the  dismissal  of  the  bill  and  the  re- 
fusal of  the  relief  sought. 

To  establish  a  highway  by  prescription  it  must  be  shown 
that  the  use  of  it  as  such  has  been  jniblic  for  twenty  years, 
adveree  or  under  claim  of  right,  uninterrupted,  with  the 
acquiescence  and  yet  without  agreement  of  the  owner  of  the 
land  made  within  that  period.  Washburn  on  Easements  (2d 
Ed.),  p.  124  §  26 ;  2  Greenl.  on  Ev.,  §  539-539a  ;  Gentleman 
V.  Soule,  32  111.  279  ;  Daniels  v.  The  People,  21  Id.  438. 

As  a  nile,  however,  the  public  use  of  it  for  that  period,  as 
a  highway,  unexplained,  will  raise  a  presumption  of  the  other 
conditions  stated  and  shift  the  burden  of  proof  as  to  them. 
Washb.  on  Ease.  p.  129,  §  31 ;  StefiFey  v.  Carpenter,  37  Pa. 
St.  41 ;  Daniels  v.  The  People,  supra;  Town  of  Lewiston  v. 
Proctor,  27  111.  417  ;  City  of  Chicago  v.  Wright,  69  Id.  327 ; 
Peyton  v.  Shaw,  15  Bradwell,  192.  Such  use  is  in  its  nature 
exclusive  of  and  therefore  presumably  advers^to  any  private 
c^aim,  which  is  also  exclusive. 

An  exception  to  this  rule  is  I'ecognized  in  the  case  of  wild 
and  uninclosed  land.  Warren  v.  Pres.,  etc.,  of  Town  of  Jack- 
sonville, 15  111.  241 ;  Kile  v.  Town  of  Logan,  87  Id.  64 ;  Fox 
V.  Virgin,  5  Bradwell,  515. 

Nor  docs  it  apply  to  an  open  way  in  a  town  or  village, 
affirmatively  shown  to  have  been  so  made  or  left  by  the  owner 
for  his  private  use,  though  the  public  also  may  have  used  it 
without  objection  by  him.  111.  Ins.  Co.  v.  Littlelield,  67  111. 
368,  and  cases  there  cited.  Nor  where  this  object  and  pur- 
pose are  manifest  from  the  way  itself  or  its  especial  relation 
to  his  other  premises.     Washb.  on  Ease.  p.  182. 

The  evidence  does  not  clearly  bring  this  case  within  either 
of  these  exceptions.  Here  the  land  was  part  of  an  addition 
to  an  incorporated  town,  and  the  adjoining  lots  and  lands  were 
inclosed  twenty-six  years  before  appella  it  feneed  it  up  in 
June,  1879.  As  a  way  it  had  no  especial  relation  to  his  other 
premises  except  that  it  adjoined  one  lot,  but  served  equally 
and  in  like  manner  the  proprietoi's  of  other  lots  in  the  same 
Llock  and  the  public  at  large  as  a  passage  between  two  princi- 
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pal  streets.  The  other  proof  claimed,  to  show  it  was  intended 
for  private  use,  is  not  entirely  satisfactory.  Adams  carried  on 
the  business  of  butchering  for  a  short  time  from  his  purchase 
in  the  fall  of  1857,  and  as  he  had  occasion,  having  no  bam 
xmtil  1860,  piled  wood,  lumber,  hay  and  other  articles  upon  it 
His  wagon  stood  there.  He  rendered  tallow  there.  At  one 
time  he  had  an  ash-hopper  on  it,  and  also  inclosed  a  part  for 
a  calf  pen,  which  Mrs.  Adams  thinks  was  built  in  1858  and 
remained  about  two  years,  but  she  was  testifying  long  after 
the  events  and  was  not  certain  as  to  the  time. 

It  is  a  matter  of  common  knowledge  that  such  uses  of  re- 
cognized alleys  in  our  cities,  towns  and  villages,  are  often  made 
by  tenants  of  abutting  lote,  and  tolerated  without  remon- 
strance by  the  authorities  unless  the  obstruction  amounts  to  a 
serious  inconvenience  to  others.  Such  acts  of  occasional  and 
temporary  appropriation  are  not  understood  to  be  in  denial  of 
the  public  right.  Hero  the  alley  way  claimed  was  unusually 
wide,  so  that  portions  of  it  might  be  so  used  without  impair- 
ing its  beneficial  enjoyment  by  the  public.  The  evidence  in 
the  record  shows  little  or  notliing  of  such  obstructions  except 
by  Adams,  and  by  him  for  only  a  short  time  immediately  fol- 
lowing his  purchase,  when  the  public  need  was  much  less  than 
afterward,  by  the  increase  of  population  and  business  in  that 
vicinity,  it  came  to  be.  It  is  not  denied  that  there  was  always 
room  enough  left  for  the  convenient  passage  of  persons  and 
teams,  and  we  understand  that  the  interruption  to  defeat  the 
right  by  prescription  must  be  an  interruption  of  the  right  and 
not  simply  of  the  use  or  possession.     2  Greenl.  Ev.  §  545, 

We  therefore  find  in  these  appropriations  of  portions  of  the 
lot  for  his  private  uses  no  such  distinct  and  positive  assertion 
of  exclusive  right  in  himself  as  would  necessarily,  if  made 
within  twenty  years  before  the  first  day  of  June,  1879,  inter- 
rupt the  public  uses  and  so  defeat  the  claim  by  prescription, 
nor  is  it  conclusively  shown  that  they  were  made  within  that 
period. 

So,  the  levy  and  collection  of  taxes  on  the  land  by  the  city 
against  the  owners  is  not  conclusive  against  this  claim.  City 
of  Chicago  V.  Wright,  69  111.  828;   Lemon  v.  Hayden,  13 
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Wis.  159;  Wyman  v.  The  State,  Ibid.  663.  Indeed  it  would 
seem  to  be  of  little  weigbt  where  the  city  makes  no  claim  to 
the  fee  in  the  land,  as  is  presumed,  from  the  fact  of  his  ap- 
peal to  this  court,  appellant  understands  to  be  the  case  here. 

On  the  part  of  appellee  much  evidence  was  produced  clear- 
ly tending  to  establish  its  alleged  right.  The  land  in  question 
was  originally  intended  for  a  highway.  While  the  owners  of 
the  other  portion  of  this  strip  early  fenced  it  up  this  was  left 
open.  It  was  where  a  highway  ought  to  be,  bounding  on  one 
side  a  full  platted  block.  It  opened  on  two  principal  streets 
and  was  a  needed  and  suitable  passway  between  them.  It  had 
every  appearance  of  a  public  street  or  alley.  Its  location  and 
limits  were  precisely  defined  by  fences  on  its  sides.  It  was 
known,  at  least  to  some  extent,  as  South  Union  street. 

Such  was  its  condition  as  far  back  as  1853  and  such  it  con- 
tinned  to  be,  without  material  change,  until  appellant  fenced 
it  up  in  June,  1879.  A  dozen  witnesses  testify  that  during 
all  that  time  it  was  continuously  used,  in  all  respects,  as  a  pub- 
lic highway,  by  all  who  had  occasion.  They  did  not  pretend 
to  know  it  was  in  fact  or  generally  considered  to  be  a  street 
or  alley  of  the  city,  nor  stop  to  inquire  whether,  notwithstand- 
ing its  appearance  and  use,  it  yet  might  not  be,  but  from  their 
observation  took  it  to  be  such  and  so  treated  it,  just  as  they 
would  and  did  other  like  ways,  without  que  tion  or  hesita* 
tion.  It  is  not  claimed  that  this  use  was  in  any  instance  for- 
bidden or  expressly  permitted  by  or  on  behalf  of  the  land 
owners  or  any  or  either  of  them.  They  simply  acquie^^ced  in 
it  with  full  knowledge  of  it.  Nor  does  it  appear  that  any 
person  attempting  or  desiring  so  to  use  it  was  ever  hindered, 
delayed  or  in  any  manner  inconvenienced  by  any  of  the  ob- 
structions mentioned. 

In  respect  to  work  upon  it  the  evidence  is  that  very  little 
was  needed  and  very  little  done.  When  the  sidewalk  on 
Hain  street  in  front  of  it  was  graded  down,  some  time  about 
1863,  it  eft  an  abrupt  descent  from  the  lot  that  was  a  serious' 
hinderance  to  loaded  teams,  which  the  owners  removed  by 
grading  it  down  also.    This  is  all  they  did.     The  city,  too,  did 
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Bome thing,  not  upon  the  land  itself,  but  with  reference  to  its 
use  a8  an  alley  way,  about  the  approaches  to  it. 

Unless  this  work  and  the  obsti'uctions  mentioned  amounted 
to  a;)  assertion  of  exclusive  private  right  in  the  east  half  of 
paid  lot  18,  or  a  legal  interruption  of  the  uso3  required  to 
establish  the  public  right,  the  latter  is  established  by  what, 
according  to  any  rationil  tost,  is  a  clear  preponderance  of  the 
evidence,  nothing  to  the  contrary  remaining  except  the  fact 
of  the  assessment  and  payment  of  taxes,  which  under  the  cir- 
cumstances is  regarded  as  of  little  moment. 

We  are  not  advised  upon  what  ground  the  circuit  court 
dismissed  the  bill.  It  does  not  appear  that  it  was  upon  a 
view  of  the  law  at  all  difiFerent  from  that  presented  above  or 
by  the  counsel  for  complainant  The  only  question  discussed 
in  the  briefs  here  filed  is  whether  this  half  lot  is  part  of  a 
highway  by  prescription  or  by  dedication.  We  have  thought 
it  unnecessary  to  consider  the  question  of  dedication  distinct- 
ly, because  it  is  substantially  involved  in  the  other,  there 
being  no  evidence  of  an  intention  to  dedicate,  which  must  be 
shown,  except  the  knowledge  of  and  acquiescence  in  the  pub- 
lic user. 

Whether  the  right  has  been  acquired  by  prescription  de- 
pends upon  the  facts  in  relation  to  the  work  done  upon  the 
lot  by  the  owners  and  their  appropriation  of  portions  of  it  at 
different  times  for  private  purposes  in  the  manner  shown  by 
.  the  testimony,  and  the  legal  significance  of  those  facts,  that  is, 
their  legal  effect  upon  the  user  shown. 

Aad  if  the  circuit  court  found  them  to  be  insufficient  to 
defeat  the  claim  by  prescription,  we  are  not  prepared  to  say 
the  finding  was  against  the  law  or  the  evidence.  How  that 
question  ought  to  be  du^cidod  upon  this  evidence  is  not  clear. 
In  this  particular,  as  in  others,  the  case  is  much  like  that  of 
The  City  of  Chicago  v.  Wright  69  111.  318,  which  suggests 
that  behind  this  doubtful  question  lies  another,  not  presented 
by  counsel,  but  worthy  of  considxjration. 

In  this  ease,  as  in  that,  when  complainant  erected  his  fence, 
defendant  was  and  for  years  had  been,  in  actual,  peaceable  pos- 
session of  the  land  for  public  use,  claiming  it  as  part  of  a  legal 
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h'ghway  w'tlr'n  the  cit/,  and  therefore  nnder  its  control. 
This  was  all  the  possession  of  which  it  was  capable.  In  such 
case,  even  "  where  tlie  adjoining  proprietor  I'ctains  the  fee," 
the  coarts  regard  "  tlie  ri^ht  to  the  possession,  user  and  control 
ox  the  property  by  the  municipah'ty  as  a  legal  and  not  a  mere 
equitable  right"  Appellant,  being  out  of  possession,  might 
have  ti*ied  the  validity  of  the  city's  claim  by  an  action  of 
ejectment  His  forcible  entry  upon  its  possession  was  a  tres- 
pass, even  if  the  land  were  not  a  part  of  a  legal  highway.  If 
it  was,  it  was  not  a  trespass,  but  a  daty  on  the  part  of  the  city 
to  remove  the  fence.  The  right  being  legal  in  diameter,  in 
dispute  and  undetermined  at  law,  he  wrongfully  invaded  this 
actual  and  peaceable  possession,  and  asks  a  court  of  equity  to 
protect  him  in  the  enjoyment  of  what  he  thus  obtained.  Will 
equity,  in  such  a  case,  take  jurisdiction? 

It  is  true  that  in  Mclntyre  v.  Storey,  80  HI.  121,  the  Su- 
preme Court  sustained  a  bill  to  resti-ain  the  opening  tlirough 
complainant's  premises,  by  removal  of  his  fences,  of  what  de- 
fendants claimed,  and  he  denied,  to  be  a  highway  by  dedica- 
tion. But  there  the  circumstances  were  the  reverse  of  those 
h^re  sh(.wn.  Complainant  was  confessedly  in  actual,  peacea- 
ble possession,  and  claiming  the  legal  right  Defendants  bad 
previously  torn  down  his  fence,  and  he  had  rebuilt  it  Suits 
were  pending,  on  one  side  for  obsti*ucting  a  highway  and  on 
the  other  for  trespasa,  and  were  likely  to  be  multiplied.  And 
there  was  danger  of  iiToparable  injury.  Under  such  circum- 
stances no  doubt  of  the  jurisdiction  is  enteiiained.  We  see  no 
conflict  between  th&  opinion  in  that  case  and  that  of  Mr.  Jus- 
tice McAllister  in  the  69th  III.  upon  the  authority  and  rea* 
soning  of  which  we  incline  to  think  this  bill  can  not  be  main- 
tained upon  the  facts  here  in  evidence. 

But  whether  that  be  so  or  not  we  can  not  say  the  finding  of 
the  court  below,  that  here  was  a  highway  by  prescription,  if 
it  did  so  find,  was  unsuppoi-ted  by  the  proof. 

Decree  affirmed. 
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Lamar  Insurance  Co.  et  al. 

V. 

William  A.  Pennell  et  al. 

1.  Lawyer^s  fee. — What  is  a  reasonable  fee  in  a  gfiven  case  is  a  ques- 
tion of  fact,  to  be  determined,  like  others,  by  the  weigfht  of  the  evidence. 
The  court  is  of  opinion  that  $6,000  was  a  reasonable  fee  in  this  case. 

2.  Estoppel  by  judgment. — Property  which  was  insured  was  de- 
stroyed by  fire  communicated  by  a  spark  from  an  eng^ine.  The  insurance 
companies  paid  in  full  except  the  appellant  company,  which,  havinfir  failed, 
paid  only  a  dividend  of  fifty-two  per  cent.  An  action  was  brought  by  th<s 
iasured  against  the  railroad  company,  notice  of  which  was  given  to  all  the 
companies  except  the  app3llant.  A  verdict  was  returned  for  the  insured 
for  the  value  of  the  property  as  found  on  the  trial.  The  railroad  company 
filed  an  interpleader.  All  the  parties  were  brought  in  and  an  interlocutory 
decree  was  made  in  accordance  wi^h  the  prayer  of  the  bill.  The  final  de- 
cree was  satisfactory  to  all  except  the  appellant  company,  and  the  question 
at  issue  is  whether  in  this  suit  the  adjudication  as  to  the  value  of  the  prop- 
erty in  the  railroad  case  is  conclusive  between  the  appellant  company  and 
the  insured.    Held,  that  the  judgment  is  not  conclusive  batween  them. 

3.  Estoppel  must  be  mutual. — It  \a  essential  to  an  estoppel  that  it 
be  mutual  between  the  parties  to  the  proceeding  in  which  it  is  claimed. 

4.  Notice. — The  court  is  of  opinion  that  the  notice  to  the  president  of 
the  suspended  company  was  not  due  notice  to  the  company  or  the  receiver. 

Appeal  from  the  Circuit  Court  of  McLean  connty ;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding.  Opinion  filed  Febru- 
ary 25,  1886. 

Messrs.  Williams  &  Capen,  for  appellant ;  that  Avhere  a 
suit  is  brought  and  prosecuted  for  the  benefit  of  another  the 
latter  has  the  right  to  avail  himself  of  the  judgment,  that  the 
judgment  fixes  the  right  of  all  the  parties,  cited  Conger  v. 
Chilcote,  42  la.  18  (24);  Stoddard  v.  Thompson,  31  Id.  80; 
McXamee  v.  Moreland,  26  Id.  97;  Finn  v.  W.  R  R  Co.,  112 
Mass.  524;  I.  C.  R  R  Co.  v.  Cobb,  64.  111.  132;  Green  v. 
Clark,  12  K  T.  343;  Calkins  v.  Allerton,  3  Barb.  171;  Bige- 
low  on  Estoppel,  77-8,  61,  63,  47;  Tate  v.  Hunter,  3  Strob. 
Eq.  136;  Kent.  v.  11.  E.  R  Co.,  22  Barb.  278;  1  Greenl.  Ev., 
§  535;  White  v.  Bascom,  28  Vt.  26S;  Smith's  Leading  Cases, 
II,  435;   Kitchen  v.  Campbell,  3  Wils.  304;  Crow  v.  Bowlby, 
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68  HI.  23;  Miller  v.  L.  M.  T.  Co.,  U.  S.  C.  C.  Mo.,  Chi.  Leg. 
News,  Oct  1,  1881,  p.  18. 

Mr.  W.  E.  Hughes,  for  appellant;  cited  Pentz  v.  Receivers, 
9  Paige,  568. 

Plkasants,  J.  In  February,  1872,  tlie  Normal  Hotel  and 
contents,  the  property  of  William  A.  Pennell,  were  destroyed 
by  lii'e.  He  bad  insurance  thereon  in  five  different  companies 
amounting  in  the  aggregate  to  $14,500,  including  $2,500  in 
the  Lamar.  All  of  these  paid  promptly  and  in  full,  except 
tlie  latter,  which,  having  suspended  shortly  after  and  in  con- 
sequence of  the  great  Chicago  fire  of  Oct.  1871,  paid  only  a 
dividend  of  fifty-two  per  cent,  with  interest  to  the  23d  of 
June,  1875,  being  about  $1,380. 

Pennell  tlien  brought  an  action  against  the  C.  &  A.  R.  R. 
Co.  for  the  burning  of  said  property,  alleging  that  the  fire 
was  commnnicated  from  a  locomotive  engine  of  the  defend- 
ant through  its  negligance,  and  in  1877  recovered  judgment 
tlierein  for  $15,000,  which  was  reversed  by  the  Supreme 
Court  at  the  January  term,  1880.     See  9i  III.  448. 

Being  unable  from  any  resources  of  his  own  then  in  hand 
to  further  prosecute  the  suit,  he  made  an  arrangement  with 
Wm.  E.  Hughes,  his  attorney,  by  which  the  latter  undertook 
to  proceed,  with  the  risk  of  reimbursement  for  h:s  expenses 
and  reasonable  compensation  for  his  services  out  of  the  judg- 
ment, if  any  should  be  finally  obtained. 

Appellant  Chandler  had  been  appointed  receiver  of  the 
Lamar  Ins.  Co.  in  Novembar,  1872.  Leonard  Swett  had 
been  its  president,  but  took  no  part  in  the  conduct  of  its 
affairs  thereafter. 

In  1881  Pennell,  through  his  attorn3y,  gave  notice  to  the 
other  companies,  and  to  Mr.  Swett  for  tlie  Lamar,  that  he  had 
brought  the  suit  mentioned;  that  the  judgment  had  been  re- 
versed ;  that  a  large  amoant'of  costs  had  bjen  taxed  against 
him;  that  he  had  incurred  considerable  expense,  and  that  he 
desired  their  assistance  in  its  further  prosecution. 

The  Hartford  and  Mtii'x  com^^anies  alone,  in  compliance 
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with  this  request,  did  contribute  money  and  employ  counsel 
for  that  purpose.  Chandler  testified  that  he  received  no  such 
notice,  and  had  no  knowledge  of  the  pendency  of  the  suit. 
Ml*.  Hughes,  who  prepared  the  notices  and  directed  their 
service,  testified  that  he  did  not  know  a  receiver  had  been  ajv 
pointed  for  the  Lamar';  but  it  was  shown  that  Pennell  did,  for 
ho  had  prosecuted  his  claim  on  its  policy  against  Mr.  Chan- 
dler as  such. 

Tiie  second  trial,  which  took  place  in  1882,  resulted  in  a 
verdict  and  judgment  for  the  plaintiflf  for  $18,000,  which  was 
successively  affirmsd  by  tha  Appellate  and  Supreme  Courts, 
and  a  rehearing  denied  by  the  latter  in  July,  1884r. 

Upon  the  rendition  of  this  judgment  in  the  circuit  court 
Pennell  assigned  it  to  Hughes  and  Haynie  in  trust  for  the 
purposes  therein  stated,  of  which  it  is  unnecessary  to  say  more 
tlim  that  it  provid3d,  in  pursuance  of  a  preceding  agreement 
to  that  effect,  for  the  reimbursement  to  the  two  companies  that 
had  aided  in  the  prosecution  the  amount  they  had  paid  him 
on  their  policies,  being  $5,000. 

Tiie  railroad  company,  upon  the  denial  of  its  petition  for 
rehearing,  filed  the  bill  herein,  setting  forth  that  it  had  been 
notified  by  different  parties  that  they  claimed  the  money  due 
on  said  judgment  or  some  portion  thereof,  respectively,  and  it 
did  not  know  to  whom  to  make  payment,  and  praying  that  it 
be  allowed  to  pay  it  into  court  and  be  discharged  from  f ur- 
tiier  liability  thereon,  and  that  said  pai^ties  therein  named 
defendants  be  required  to  interplead.  These  parties  being  all 
brought  in,  an  interlocutory  decree  was  made  in  a<5Cordance 
with  the  prayer  of  the  bill,  the  money  was  paid  into  court, 
and  the  railroad  company  discharged. 

The  claims  of  the  North  British  and  Mercantile  Insurance 
Company  and  the  Insurance  Company  of  North  America, 
which  companies  had  paid  in  full,  were  waived  by  disclaimers 
filed,  and  all  of  those  urged  were  disposed  of  by  final  decree, 
upon  the  pleadings  and  proofs,  to  the  satisfaction  of  the  hold- 
ers respectively,  except  that  of  the  Lamar  company  for  reim- 
bursement of  the  amount  paid  by  its  receiver,  set  up  by  cross- 
bill, which  was  dismissed. 
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Appellant,  as  we  understand,  concedes  the  priority  of  all  tlie 
other  claims,  but  insists,  in  I'espect  to  two  of  them,  that  the 
amount  was  too  large,  whereby  the  fund  was  exhausted  be-v 
fore  its  own  waa  reached. 

That  fund  was  composed  of  the  amount  of  insurance  paid, 
$13,088,  and  of  tlie  judgment  recovered  against  the  i-ailroad 
company,  $18,000,  which  were  together  confessedly  more  than 
the  full  value  of  the  property  insured  and  destroyed.  The 
railroad  company  being  primarily  liable  for  that  value,  the 
excess,  remaining  after  deducting  the  reasonable  cost  of  its 
recovery,  ought  to  be  returned  to  the  insurance  companies 
that  paid  it,  in  proportion  to  the  amounts  they  paid,  respect, 
ively,  unless  some  equities  as  between  tiiem,  or  other  legally 
fiufficient  reason,  called  for  a  different  distribution. 

The  disclaimer  of  the  two  companies  that  disclaimed  was 
a  sufficient  legal  reaiton  for  ignoring  them  entirely.  Appel- 
lant conceded  the  pi-opriety  of  giving  priority  over  its  own  to 
those  of  the  two  that  assisted  in  the  prosecution  of  the  suit 
against  the  railroad  company,  and  therefore  we  express  no 
opinion  upon  that  point 

It  also  concedes  that  the  miscellaneous  claims  for  fees,  costs 
and  disbursements  in  the  suit,  aggregating  $1,836.41,  were  prop- 
erly allowed.  According  to  its  view,  then,  Pennell  should  be 
charged  with  $31,088,  and  credited  with  said  items — ^$1,836.41> 
the  amount  to  the  Hartford  and  ^tna  as  agreed  on — $5,000, 
and  the  full  value  of  the  pro{)erty  destroyed,  which  it  insists 
was  conclusively  fixed  by  the  judgment  at  $18,000 — $24,836 
.41,  leaving  a  balance  of  $6,251.59,  which  it  claims  was  suffi- 
cient to  pay  Mr.  Hu^es  for  his  services  and  reimbu]*so  appel- 
lant But  the  court  directed  the  payment  to  the  Hartfoi-d  and 
j£tna  companies,  for  interest  on  their  claim  at  the  rate  of  six 
1  per  cent  per  annum  from  tlie  date  of  the  judgment  until  the 
1  money  was  paid  into  court,  of  the  further  sum  of  $725,  and 
'  to  Pennell,  for  his  property  destroyed,  in  addition  to  the 
amount  of  the  judgment  and  upon  evidence  dehors  the  judg- 
ment, which  was  received  against  objection  by  appellant,  the 
further  sum  of  $3,000=3,725,  thus  reducing  said  balance  to 
$2,526.59,  and  allowed  to  Mr.  Hughes,  as  a  reasonable  com- 
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pcnsation  for  his  services  throughout  the  litigation,  the  sura 
of  83,000,  which  sjiid  reduced  balance  was  insufficient  to  pay ; 
so  that  nothing  was  left  to  apply  on  the  claim  of  appellant. 

Complaint  is  here  made  of  so  much  of  said  decree  as  allows 
to  Pennell  for  his  projxjrty  more  than  was  fonnd  by  the  ver- 
dict and  judgment  against  the  railroad  company.* and  to  Mi\ 
Hughes  so  large  a  sum  for  his  services. 

What  is  a  reasonable  fee  in  a  given  case  is  a  question  of 
fact,  to  bo  dotcrmined,  like  others,  by  the  weight  of  the  evi- 
djncic;  and  though  the  amount  hero  allowed  of  itself  seems 
larg3,  its  reasonableness  was  abundantly  attested.  The  suit 
was  for  a  large  claim.  It  was  costly  to  prosecute — in  money, 
tim3  and  labor — and  the  plaintiff  was  insolvent.  It  involved, 
directly,  two  trials  in  the  circuit  court  and  three  on  appeal,  and 
indirectly  another  suit,  tried  in  the  circuit  and  in  the  appel- 
late courts.  It  was  defended  to  the  utmost,  by  very  able  and 
distinguished  counsel.  It  lasted  nine  years.  The  testimony 
of  each  of  fifteen  lawyers,  representing,  as  is  said,  every  office 
in  the  city  of  IJIoomington  excepting  that  of  the  opposing 
counsel,  substantially  supports  the  finding.  Tlio  average  of 
their  judgments,  arrived  at  in  different  ways,  is  fairly  repre- 
sented by  it,  and  the  extremes  are  but  little  apart,  while  only 
one  witness,  being  one  of  the  opposing  counsel,  was  called  on 
the  other  side.  The  subject  being  in  its  nature  matter  of 
opinion,  whatever  might  be  our  own,  independently  of  that  of 
others  given  under  oath  and  cross-examination,  it  would  be 
unreasonable,  arbitrary  and  against  well-settled  precedent,  to 
reverse  the  decree  for  this  finding  upon  the  evidence. 

And  so  as  to  the  value  of  the  property,  unless  the  verdict  and 
judi^nient  in  tlie  other  suit  arc  conclusive  as  between  appellant 
and  PennolU  the  finding  of  the  court  below  appears  to  be  fully 
justified.  On  behalf  of  Pennell  seven  witnesses  testified  as 
to  the  buildings,  of  whom  five  also  testified  as  to  the  furni- 
ture. Their  average  judgment  of  the  value  of  the  buildings 
at  the  time  of  the  fire  was  over  $19,000,  with  a  difference  of 
§2,510  between  extremes,  and  of  the  furniture,  $5,500,  with  a 
difference  of  $1,500  between  extremes.  On  the  other  side 
were  three.     One  was  the  builder,  who  stated  no  more  than 
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that  the  contract  price  for  the  material  and  work  in  tlie  main 
buildings  was  $15,000.  The  othei-s  rented  it  in  1870  and 
1871,  paying  from  $75  to  $100  per  month,  being  twenty  per 
cent,  of  the  gross  earnings,  and  in  their  opinion  the  fur- 
niture was  worth,  when  new,  between  four  and  five  thou- 
sand dollars,  and  six  months  after  they  loft  (about  the  time 
of  the  tire),  three  thousand. 

Tlie  testimony  is,  so  far  as  it  touches  the  point  at  all,  that 
the  buildings  were  m  excellent  order  and  worth  more  when 
burned  than  when  built. 

It  is  thus  shown  that  in  fixing  the  value  of  the  property  at 
$21,000  the  court  was  within  the  limits  indicated  by  a  large 
preponderance  of  the  evidence. 

The  question  then  is,  whether  the  verdict  and  judgment  in 
the  case  against  the  mlroad  company  was  conclusive  on  that 
subject,  as  between  appellant  and  Pennell. 

It  seems  to  be  a  novel  one.  No  case  directly  and  clearly 
in  point  has  been  found,  unless  it  bo  that  of  Pentz  et  al.  v.  The 
Receiver  of  the  ^tna  Fire  Ins.  Co.,  9  Paige,  5G8,  which  ap- 
pellant denies.  There  the  plaintiffs'  stores  and  merchandise, 
which  they  claimed  to  be  of  the  value  of  $80,8f)4.50,  and  on 
which  they  had  insurance  of  $22,000,  were  blown  up  with  gun- 
powder by  order  of  tlio  city  authorities,  to  arre.^t  the  great 
tire  in  New  York,  of  Dec.  16,  1835.  In  a  proceeding  against 
the  city  for  the  value  of  this  property,  under  the  statute,  tha 
jury  assessed  the  amount  at  $39,476.50.  Plaintiffs  then  filed 
this  petition  against  the  receiver  of  the  insurance  company 
for  a  dividend  on  its  jwlicies  issued  to  them,  and  tlie  vice- 
chancellor  held  the  verdict  against  the  city  to  be  conclusive 
as  between  these  parties.  His  reasoning  wiis  that  petitioners 
there  claimed  the  full  amount  of  their  loss,  and  it  was  the  di*ty 
of  the  jury  to  give  it  to  them  ;  that  the  court  must  presume  it 
performed  that  duty,  especially  since  no  measures  were  taken 
to  have  the  verdict  set  aside  ;  that  if  the  insurance  company 
should  now  pay  them  anything  on  its  policies  it  would  have  a 
remedy  over,  by  subrogation,  against  the  city,  and  hence  "if 
the  verdict  is  not  conclusive  and  the  petitioners  are  still  at  lib- 
erty to  c'aim  beyond  or  in  addition  to  it  upon  the  policies  of 
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insurance,  this  consequence  is  to  follow :  tliat  the  corporation  of 
the  city  of  New  York,  after  once  paying  all  the  damages  that 
a  jury  have  found  against  them  and  which  was  intended  to 
cover  the  whole  loss,  may  be  liable  to  pay  an  additional 
amount  in  an  action  against  them  in  behalf  of  the  insurers." 
3  Edw.  Chy.  PL  341. 

With  deference  we  apprehend  that  the  party  injured,  after 
receiving  full  compensation  from  the  city,  would  have  no 
right  or  remedy  against  it  to  which  the  insurers  could  be 
subrogated,  and  the  consequence  stated  could  not  follow.  If 
they  had  not  paid  their  policies  they  could  interpose  this 
payment  by  the  city  as  a  bar  to  the  claim  of  the  insured 
against  them,  or  have  it  applied  pro  tanto  thereon.  If  th  y 
had,  then  their  remedy  to  recover  it  would  be  not  against  the 
city  but  the  insured,  as  trustee  for  them  of  so  much  money 
received  from  the  fity.  Connecticut  F.  Ins.  Co.  v.  The  Erie 
E\vay  Co.,  73  N.  Y.  399;  Monmouth  County  M.  and  F.  Ins. 
Cj.  v.  Eiichinson  et  al,  21  K  J.  Eq.  107;  Hurt  et  al.  v. 
Western  R.  R.  Corp'n,  13  Mote.  99;  Hall  and  Long  v.  Tlie 
R.  R.  Companies,  13  Wall.  (C  S.)  367;  May  on  Insui*ance, 
§  454. 

The  judgment  of  the  vice-chancellor  was  reversed  for  an- 
othar  reason  given,  viz.:  that  sinc3  the  city  was  liable  under 
the  statute  for  only  so  much  of  the  property  destroyed  by  its 
order  as  would  not  have  been  inevitably  destroyed  by  the  fire, 
it  was  not  necessarily  the  duty  of  the  jury,  nor  was  it  certainly 
their  intention,  to  assess  it  for  the  whole  loss.  But  the  lan- 
guage of  the  chancellor  seems  to  go  still  further:  "And  if  the 
jury,  without  any  fault  on  the  part  of  the  assured,  should 
refuse  to  give  the  whole  amount  of  the  loss,  either  because 
they  thought  som3  part  of  tho  property  would  undnibtedly 
have  been  destroyed  by  the  tire  if  the  buildings  had  not  been 
biown  up,  or  for  any  other  cause,  there  is  no  principle  which 
can  make  that  decision  conclusive  as  to  the  actual  extent  of 
the  loss,  as  between  the  insurer  and  the  assured." 

For  the  reason,  however,  that  the  measure  of  damages  and 
consequently  the  necessary  evidence  was  not  the  same 
against  th3  city  and  the  insurance  company,  we  are  not  dis- 


Digitized  by 


Google 


Thibd  District — November  Term,  1885.    219 

Lamar  Ins.  Go.  v.  Pennell. 

posed  to  regard  the  judgment  in  that  case  as  authority  in  tliis. 
Here  the  question,  both  as  to  the  railroad  company  in  the  suit 
against  it  and  as  to  the  insurance  company  in  the  case  at  bar, 
is  the  same,  being  the  actual  amount  of  Pennell's  loss  by  the 
fire.  In  the  former  it  was  clearly  the  duty  of  the  jury,  if  they 
found  tlie  defendant  guilty,  to  render  a  verdict  for  the  full 
amount  of  that  loss ;  they  were  so  insti*ucted  and  it  must  be 
presumed  they  intended  to  do  it.  All  the  evidence  on  that 
subject  oflEered  by  either  side  was  admitted. 

The  verdict  and  judgmaut  therefore  conclusively  limit  the 
amount  in  favor  of  the  railroad  company  as  against  Peimell, 
and  consequently  as  against  the  world,  sinco  he  was  the  sole 
party  directly  injured.  Tlie  property  destroyed  was  hii 
alone,  so  that  whoever  else  should  seek  a  further  recovery 
therefor  against  that  company  must  do  so  claiming  under 
him,  and  b^ing  thus  in  privity  would  bo  estopped  by  the  judg- 
ment to  which  he  was  party. 

But  nobody  ought  to  be  bound  by  any  settlement  of  a  ques- 
tion affecting  their  interests,  in  which,  without  their  fault,  they 
were  neither  actually  nor  presumptively  represented. 

Here  the  insurance  company  was  also  liable  for  the  loss  in 
question,  to  the  extent  of  its  insurance,  until  compensation  was 
fully  made.  Its  liability,  however,  was  only  secondary  to  that 
of  the  railroad  company,  and  by  an  obligation  that  was  distinct, 
independent  and  of  a  different  nature.  There  was  no  privity 
between  them  in  respect  to  that  of  either.  The  insurance 
company  is  not  here  claiming  any  estate  or  interest  under 
the  railroad  company  which  in  its  hands  was  bound  by  the 
judgment.  The  railroad  company  had  no  authority  otherwise 
so  to  bind  it  If  it  had  in  good  faith  confessed  a  judgment 
for  $26,000,  or  had  made  default  and  the  damages  been 
assessed  upon  a  writ  of  inquiry  at  that  amount,  as  some  of 
the  testimony  made  them,  it  would  hardly  be  pretended  that 
the  msurance  company  would  be  thereby  precluded  from 
showing,  in  a  suit  against  it  upon  its  policy,  that  the  value  of 
the  propei-ty  was  far  less.  Tlie  interest  of  these  parties  in 
the  determination  of  this  question  by  the  former  suit  was  not 
the  same,  that  of  the  one  calling  for  a  small  judgment  and 
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that  of  the  other,  since  the  defendant  was  able  to  nay  it,  a  large 
one.  The  one,  then,  could  not  faii-ly  represent  that  of  the 
other. 

And  so  we  see  nothing  in  their  relations  in  consequence  of 
which  the  insurance  company  should  be  bound  because  the 
railroad  company  is.  Nor  anything  in  those  of  the  former 
with  Pennell  which  shoulH  make  it  conclusive  as  between 
them.  There  was  no  privity  of  estate,  for  the  insurance  com- 
pany had  no  estate  or  ownership  whatever  in  the  property  de- 
stroyed, (Peoria  M.  &  F.  Ins.  Co.  v.  Frost,  37  111.  333,)  and  hence 
none  in  the  particular  money  rec3ived  as  compensation  for  its 
destruction.  Nor  in  contract.  Its  relations  to  him,  changing 
with  the  events,  were  these :  At  first,  simply  his  insurer  against 
loss  by  fire ;  upon  the  occurrence  of  snch  loss,  his  debtor  to  the 
amount  of  such  insurance  ;  upon  its  payment  of  that  debt  or 
any  part  of  it,  and  his  recaipt,  by  such  insurance  and  compen- 
Siition,  of  anything  more  than  full  indemnity  for  his  loss  and 
expenses,  his  creditor  or  cestui  que  trust  of  the  amount  so 
paid  or  its  ratable  proportion  of  it,  or,  if  he  had  not  brought 
suit  for  such  compensation,  his  indemnitor  with  right  of  sub- 
rogation to  his  remedy  for  it.  73  N.  T.  399,  and  cases  in  con- 
nection cited,  sufri'.  But  none  of  these  relations,  of  them- 
selves, involved  privity.  Freeman  on  Judgments,  §§  162,  173, 
180, 181,  Nor  were  their  interests  in  respect  to  the  judgment 
necessarily  the  same.  That  depended  on  the  accident  of  the 
defendant's  ability  to  pay  it  «in  full.  They  might  have  been 
different,  as  the  extent  of  this  ability  would  affect  the  proba- 
bility and  extent  of  reimbursement  to  the  insurers.  And 
lastly,  the  fact  that  the  suit  was  for  their  common  benefit  was 
immaterial  unless  notice  and  opportunity  were  given  to  the 
insurance  company  to  take  part  in  it.  Cole  v.  Favorite,  69 
HI.  457;  Freeman,  §  181.  Such  notice  and  opportunity  might 
have  aided  this  fact  or  some  of  the  relations  mentioned,  as  in- 
demnitor, to  make  the  judgment  conclusive  against  it. 

The  question  remains,  were  these  given  ?  And  here  the 
parties  seem  to  have  changed  places.  Appellees,  assuming 
they  were,  present  the  refusal  or  neglect  of  appellants  to  act 
upon  them  as  a  sufficient  reasjn   in   equity  for  j)ostpcning 
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tlieir  entire  claim  to  those  of  the  two  companies  that  were 
reimbursed  in  full  (of  which,  because  of  the  acquiescence  in 
such  postponement,  we  have  not  felt  called  upon  to  express 
any  opinion).  On  the  other  hand  the  answer  and  cross-bill  of 
appellants  aver  that  Pennell  studiouely  concealed  from  them 
the  institution  and  pendency  of  the  suit  and  the  existence  of 
any  claim  against  the  railroad  company ;  and  Mr.  Chandler 
testified  that  he  had  no  recollection  of  any  notice  or  informa- 
tion of  these  facts  until  after  the  judgment  was  finally 
obtained.  There  is  no  evidence  of  any  intentional  conceal- 
ment, but  there  is  also  no  reason  to  doubt  the  statements  of 
Mr.  Chandler.  He  resided  in  Chicago,  while  the  suit  was  in 
McLean  county.  As  a  lawyer  he  may  have  read  and  thinks 
he  did  at  some  time  read,  as  he  read  other  reported  decisions 
of  the  Supremo  Court,  the  opinion  in  94  111.,  but  "  without 
connecting  it  with  this  case,"  and  has  no  recollection  as  to  the 
time.  The  volume  was  probably  not  out  until  1881,  six  years 
after  the  company  had  paid  Pennell  the  dividend  on  his  policy 
and  the  suit  had  been  commenced,  and  no  notice  was  attempted 
to  be  given  to  any  of  the  companies  until  1881. 

We  are  of  opinion  that  the  notice  then  served  on  Mr.  Swett 
was  not  due  notice  to  the  company  or  the  receiver,  and  it  is 
conceded  that  the  company  never  directed,  advised  or  con- 
sented to  the  institution  of  the  suit,  or  had  any  part  in  its 
prosecution.  The  judgment  then  can  not  on  this  ground,  as 
on  no  other,  be  held  conclusive  against  it. 

And  if  not  against  it,  then  also  not  against  Pennell;  for  it  is 
essential  to  an  estoppel  that  it  be  mutual  between  the  parties 
to  the  proceeding  in  which  it  is  claimed.  Bigelow  on  Estop- 
pel, 3rd  Ed.,  p.  59.  Freeman  on  Judgments,  §  159.  Tlie 
evidence  objected  to  was  therefore  properly  received,  and  the 
decree  will  be  affirmed. 

Deci'eo  affirmed. 
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Chicago  &  Alton  Eailboad  Co. 

V. 

James  E.  Sebring. 

1.  Employe  claiming  kbward. — ^The  mere  fact  that  appellee  is  an 
employe  of  appellant  does  not  conclude  him  from  claiming  the  oftwed 
reward.    Keiser  v.  Cox,  16  Bradwell,  631. 

2.  Rewakd.— **  $500  reward  will  be  paid  to  any  parties  who  will  secm;^ 
the  arrest  and  conviction  of  any  pernon  who  has  injured  persons  or  property 
by  throwing  stones  or  other  missiles  at  the  trains  of  the  C.  &  A.  R.  R.  Co./* 
construed  not  to  cover  a  case  where  an  employe  or  passenger  became 
involved  in  a  personal  difficulty  with  a  stranger,  and  such  missile  was 
thrown  at  him  daring,  and  as  a  part  of,  a  personal  contest. 

Appeal  fi-om  the  Circuit  Court  of  McLean  county;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding.  Opinion  filed  Febru- 
ary 25,  1886. 

Messrs.  Williams  &  Capbn  and  Messrs..  Fifbb  &  Philupb, 
for  appellant. 

Messrs.  Kbrbick,  Lucas  &  Spencer,  for  appellee. 

Conger  J.  For  a  full  statement  of  this  case  see  16  Brad* 
well,  page  181,  where  the  faets  are  fully  set  forth. 

We  fully  agree  with  counsel  for  appellants  that  they  are 
concluded  by  the  decision  of  this  court,  when  the  case  was 
here  before,  upon  the  two  points:  that  appellee  is  not 
precluded,  from  the  mere  fact  of  his  being  an  employe  of 
appellant,  from  claiming  the  offered  rewoi'd,  and  second,  that 
the  reward  was  not  limited  by  its  terms  to  offenses  occurring 
prior  to  its  date.    Keiser  v.  Cox,  16  Bradwell,  621. 

In  our  opinion,  the  case  turns  upon  the  question  whether  a 
fair  and  reasonable  construction  of  the  language  of  the  reward 
will  include  a  case  lika  the  present,  where  the  stone  was  thrown 
in  consequence  of  a  pei*sonal  difficulty  between  appellee  and  a 
stranger. 
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Tlio  language  of  the  reward  is  as  follows:  "$500  reward 
will  be  paid  to  any  parties  who  will  secure  the  arre»t  and  con- 
viction of  any  pei*son  who  has  injured  persons  or  property  by 
throwing  stones  or  other  missiles  at  the  trains  of  the  Chicago 
&  Alton  Eailroad  Company." 

We  think  a  fair  and  reasonable  construction  of  the  above 
offer  is  to  detect  and  bring  to  punishment  those  who,  through 
maMce  toward  the  company,  or  its  employes  in  general,  or 
toward  one  or  more  of  them  in  particular,  or  from  a  wanton 
and  reckless  disregard  of  the  lives  or  safety  of  those  upon 
the  train,  throw  missiles  at  it  when  not  incited  thereto  by  or 
in  consequence  of  a  quarrel  at  the  time  of  such  difficulty  with 
those  employed  or  being  thereon. 

But  it  waa  never  intended  to  cover  a  case  where  an  em- 
ploye or  passenger  became  involved  in  a  personal  difficulty 
with  a  stranger,  and  such  missile  is  thrown  at  him  daring,  and 
as  a  part  of,  a  personal  contest. 

Suppose  a  passenger  train  standing  at  a  depot,  and  two  per- 
sons become  involved  in  a  personal  difficulty,  with  no  refci^ 
ence  whatever  as  to  which  one  may  b6  the  most  in  fault,  and 
as  a  result,  when  one  steps  upon  the  train,  the  other  throws  a 
missile  and  hits  him  ;  this  would  come  within  the  literal  lan- 
guage of  the  reward,  but  certainly  not  within  its  spirit  and 
true  meaning. 

In  this  0^30  appellee  says  (in  reference  to  his  quarrel  with 
Watson)  Eeco-d,  |>age  55 :  "  Had  told  Watson  I  had  a  notion  to 

tlirash  him,  and  hit  him ;   think  I  called  him  a  —  of  a  b ^h; 

didn't  say  I  was  go'ng  to  spoil  his  face  ;  he  is  a  druggist  and  a 
small  man  with  a  bad  eye;  I  weigh  196  pounds."  Watson 
says  (Record,  page  66):  "When  we  got  to  what  is  called  Martin's 
creek  he  came  along  and  said,  ''  What  are  you  doing  here  ? '' 
Said  I  was  goiug  to  Braidwood  ;  offered  him  my  ticket  and  he 
said,  "  I  don't  want  your  ticket,  haven't  you  any  money  ? "  and 
I  said,  "No  sir."     He  said,  "haven't  you  got  a  quarter?"  He 

tlien  said,  "  You  little of  a  b h  I  have  a  notion  to  smash 

your  nose. "  I  said  nothing  to  him.  He  said,  "  What  in  h — ^1 
did  you  tell  those  boys  to  get  on  for  ?  " 

We  quote  these  extracts  from  the  testimony,  not  for  the 
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purpose  of  determining  whether  appellee  was  going  beyond 
the  line  of  his  daty  in  this  controversy,  but  to  show  that  the 
missile  that  was  thrown  at  him  when  the  train  stopped  at 
Braidwood  was  a  part  of  and  the  direct  result  of  the  quarrel 
in  which  appellee  had  become  involved. 

Other  questions  are  made  in  the  argument,  such  as  the 
want  of  proof  of  the  conviction  of  the  proper  parties;  but  we 
prefer  to  place  our  decision  directly  upon  the  ground  that  the 
facts  and  circumstances  of  this  case,  as  shown  by  the  evidence, 
do  not  bring  it  within  the  spirit  and  true  meaning  of  the  offer 
of  the  reward,  and  therefore  appellee  has  no  just  ground  of 
recovery. 

The  judgm3nt  of  the  circuit  court  will  therefore  be 
reversed. 

Beversed. 


N.  W.  Benevolent  and  Mutual  Aid  Association 

V. 

John  W,  Prim. 

1.  Afptoavit  pon  coNTmuANCE. — An  affidavit  for  continuance  must 
show  reasonible  diligence  in  every  direction  wherein  it  is  claimed  the  party 
is  unprepared  for  trial.  It  is  addressed  to  the  discretion  o£  the  trial  court 
whose  action  in  refusing  the  application  can  not  be  assigned  for  error  unless 
it  is  apparent  that  such  discretion  has  been  abused. 

2.  Same—Counsel  enoaoed  in  another  sxtit. — ^The  affidavit  stating 
that  counsel's  presence  was  necessary  in  the  trial  of  the  suit  inasmuch  as  he 
alone  thoroughly  understood  the  fticts  of  the  case,  and  that  he  would  be 
engaged  in  the  trial  of  another  suit  at  that  time,  was  not  sufficient  to 
warrant  a  continuance. 

Appeal  from  the  Circuit  Court  of  Logan  county ;  the  Hon. 
C.   Epler,   Judge,   presiding.      Opinion  filed   February    25, 

1886. 

Messrs.  McNulta  &  Weldon  and  Mr.  Haahlton  Spbncbb, 
lor  appellant 
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Messrs.  Blinn  &  Hobut  and  Mr.  Joun  L.  Bevans^  for 
appellee. 

OoNOBB,  J.  This  was  an  action  brought  by  appellee  upon 
an  insurance  policy  issued  upon  the  life  of  his  wife,  Laura  L. 
Prim,  and  judgment  recovered  for  $3,000. 

Appellant  has  brought  the  record  to  this  court,  and  urges 
as  ground  for  reversal  the  action  of  the  court  below  in  over- 
ruling its  motion  for  a  continuance. 

The  declaration  was  filed  on  the  25th  day  of  June,  1885,  to 
the  September  term,  1885,  of  the  Circuit  Court  of  Logan 
county,  and  on  the  29th  day  of  June,  1885,  the  appellant,  by 
its  attorney,  entered  its  appearance  to  the  suit.  The  Septem- 
ber term,  1885,  of  the  Circuit  Court  of  Logan  county  began 
on  the  21st  day  of  that  month.  Appellant's  pleas  to  the  action 
were  filed  on  the  23d,. and  on  that  day  a  motion  by  appellant 
was  made  for  a  continuance  until  the  next  term,  based  upon 
the  affidavits  of  John  McNulta  and  Dr.  S.  H.  Lambert. 

These  affidavits  are  too  long  to  incorporate  entire  in  this 
opinion,  and  we  therefore  copy  the  abridgment  of  them  as 
found  in  appellant's  brief,  believing  it  gives  the  substance  of 
both: 

"  John  McNulta's  affidavit  states  that  ho  is  one  of  the  attor- 
neys for  the  defendant,  and  has  principal  charge  of  the  eaee- 
in  conducting  the  pleading,  taking  testimony  and  getting  ready 
for  trial,  and  is  more  familiar  with  the  facts  than  any  of  his 
associate  counsel ;  that  the  McLean  County  Circuit  Court  was 
in  session  on  the  23d  of  September,  on  which  day  an  impor- 
tant trial  in  which  he  was  counsel  was  set  for  trial,  which  was 
expected  to  take  two  days  or  more,  and  that  his  presence  in 
the  trial  in  McLean  was  necessary  ;  that  Mr.  Spencer  is  asso- 
ciate counsel  in  each  of  said  cases  in  McLean  and  Logan,  and 
that  his  presence  at  the  trial  of  each  of  them  was  necessary  to 
tJie  protection  of  the  interests  of  their  client ;  that  by  reason 
of  those  engagements  neither  Mr.  Spencer  nor  affiant  could 
attend  at  Lincoln  on  Friday,  the  25th  of  September,  and  that 
no  other  counsel  could  be  advised  of  the  fact,  so  as  to  intelli- 
gently conduct  the  ti*ial  before  the  day  on  which  it  was  set." 
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There  was  also  presented  at  the  same  time  the  affidavit  of 
S.  H.  Lambert,  commencing  on  page  41  of  the  record,  stating 
that  he  is  the  adjuster  of  the  defendant,  charged  with  the 
preparation  for  the  trial  of  causes  against  it ;  that  the  defend- 
ant is  not  ready,  and  c  an  not  safely  go  into  the  trial  at  the  then 
present  term  of  the  court  for  the  reason  that  an  agreement 
and  imderstanding  between  Mr.  McNalta,  defendant's  attor- 
ney, and  J.  L.  Bevan,  plaintifif's  attorney,  that  all  evidence 
should  be  taken  before  a  stenographer  and  used  npon  the 
trial,  had  been  made,  and  that  testimony  under  that  agreement 
had  been  taken  at  Atlanta  on  the  26th  day  of  June,  1885, 
when  twelve  witnesses  named  were  examined,  and  he  then 
proceeded  to  Pickneyville,  III.,  to  take  tlie  testimony  of  wit- 
nesses there ;  that  the  plaintiff's  attorney  then  notified  defend- 
ant's attorney  that  he  would  not  take  further  evidence  in  the 
case  until  the  issues  in  the  case  were  joined ;  that  the  collec- 
tion of  evidence  was  then  suspended,  and  that  by  reason  of 
that  agreement  witnesses  on  the  part  of  defendant  were  not 
subpoBnaed,  the  defendant  relying  upon  the  agreement  to 
proceed  in  taking  evidence  before  a  stenographer  after  the 
issues  were  joined;  that  but  for  the  agreement  he  would  have 
caused  subpoenas  to  be  issued  for  the  witnesses  named  in  time 
to  procure  their  attendance  at  the  present  term  of  the  court. 

The  affidavit  then  goes  on,  commencing  on  page  45  of  the 
record,  to  state  the  names  and  residences  of  seven  witnesses, 
all  residing  in  the  southern  part  of  the  State,  by  whom  facts 
are  set  out  in  detail  as  to  each  witness,  as  were  expected  to 
be  proved,  which  facts  were  pertinent  to  the  issues,  and  if 
established  would  make  a  perfect  defense  to  the  action.  The 
affidavit  also  shows  tliat  two  physicians,  one  resident  at  At- 
lanta, Ga.,  and  the  other  a  resident  of  Florida,  treated  Mrs. 
Prim  before  her  application,  and  would  testify  that  she  was 
then  suffering  with  incipient  consumption. 

This  motion  for  continuance  the  court  overruled,  but  on  its 
own  motion  continued  th  j  case  until  the  29th  day  of  Septem- 
ber, 1885. 

It  is  unnecessary  to  cite  authorities  npon  the  requirements 
of  an  affidavit  sufficient  to  warrant  a  continuance,  or  the  duties 
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of  a  court  when  presented,  for  these  questions  have  been 
passed  upon  by  the  Supreme  Court  so  frequently  as  to  become 
elementary. 

Such  an  affidavit  must  show  reasonable  diligence  in  every 
direction  wherein  it  is  claimed  the  party  is  unprepared  for 
trial,  and  is  addressed  to  the  discretion  of  the  trial  court, 
whose  action  in  refusing  the  application  can  not  be  assigned 
for  error  unless  it  is  apparent  that  such  discretion  has  been 
abused. 

The  first  point  relied  upon  for  a  continuance  was  that  Mr. 
McXulta  had  principal  charge  of  the  case,  that  no  other  coun- 
sel could  be  advised  of  the  facts  involved,  so  as  to  intelligently 
conduct  tlie  trial  before  the  day  on  which  it  was  set,  and  that 
his  presence  was  necessary  at  the  same  time  at  a  trial  in  Mc- 
Lean county. 

It  is  sufficient  to  say  upon  this  point,  that  the  courtesies 
existing  between  members  of  the  bar,  and  recognized  by  trial 
courts,  will  usually  in  such  cases  enable  counsel  to  postpone  a 
cause  for  a  few  days  in  one  of  the  courts  so  as  to  enable  him 
to  be  present  at  both  ti'ials.  But  this  is  purely  a  matter  of 
grace  and  not  of  law.  The  rights  of  litigants  in  one  court 
are  not  to  be  determined  by  the  condition  of  the  docket  in 
another,  nor  because  an  opposing  counsel  has  assumed  duties 
in  diflFerent  courts  which  may  conflict.  Why  should  appellee 
be  denied  a  speedy  trial  of  his  cause,  that  a  delay,  which 
might  be  of  great  injury  to  him,  would  enable  his  opponent's 
counsel  to  carry  on  a  more  extensive  and  lucrative  practice ; 
or,  upon  what  theory  could  a  court  organized  to  administer 
justice  speedily  and  impartially,  be  justified  in  aiding  such  a 
scheme  by  granting  a  continuance  for  such  a  cause? 

It  was  the  duty  of  appellant  and  its  counsel  to  know  whether 
he  could  bo  present  and  try  the  cause,  and  if  his  duties  else- 
where would  prevent  his  taking  charge  of  the  trial,  other 
counsel  should  have  been  employed  in  time  to  prepare  for  the 
trial.  Its  failure  to  do  so  was  negligence,  the  consequences  of 
which,  the  court  below  properly  held,  ought  not  to  be  borne 
by  appellee. 

In  what  we  have  said  we  do  not  mean  any  application  to 
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cases  of  sickness,  or  other  unavoidable  accident,  arising  at  such 
a  late  day  as  to  make  a  continaance  both  just  and  necessary. 

In  this  case  the  court,  while  properly,  as  weihink,  overruling 
the  motion  for  a  continuance  for  the  term,  exercised  its  discre- 
tion by  postponing  the  trial  to  the  2'Jth  of  the  same  month, 
which  was  moi*e  than  apjxjllant  could  rightfully  have  de- 
manded, and  all  it  could  reasonably  have  exi^ected.  The  affi- 
davit of  Dr.  Lambert  shows  no  diligence  on  the  part  of  aj- 
pellant. 

He  was  notified  on  the  26th  of  June  or  very  shoi-tly  after- 
ward by  appellee's  attorney,  that  he  would  not  proceed  under 
the  agreement  to  take  testimony  until  after  tlie  issues  in  the 
case  were  made  up. 

From  that  time  until  the  time  for  trial  was  three  months, 
ample  time,  as  it  appears  to  us,  to  have  had  all  the  absent  wit- 
nesses, resident  in  the  State,  subpoenaed. 

There  is  no  pretense  that  the  agi-eement  went  to  the  extent 
that  if  such  evidence  should  not  bo  taken  that  appellee  would 
not  demand  a  trial  at  the  September  term  of  the  court.  The 
agreement  asset  out  in  the  affidavit  is  in  the  following  words: 
"  That  all  evidence  required  by  either  party  might  be  taken  be- 
fore a  stenographer,  and  if  afterward  required,  written  up 
from  the  notes  taken  bysixhstenographer,  omitting  the  signa- 
tures of  all  witnesses,  and  used  upon  the  trial  of  this  cause,  as 
if  such  depositions  had  been  taken  in  the  maimer  prescribed  by 
law,  and  giving  to  the  officers  of  the  defendant  an  opportunity 
to  pass  upon  the  merits  of  the  claim,  so  that  if  it  were  believed 
to  be  a  just  and  meritorious  one,  that  it  might  be  paid  with- 
out any  trial  before  the  court." 

If  appellant  had  never  been  notified  by  appellee  that  he 
would  not  proceed  under  this  arrangement  until  after  the  is- 
sues were  formed,  it  would  present  a  very  different  case;  but 
having  three  months'  notice,  appellant  should  have  filed  its 
pleas,  sought  to  have  the  issues  completed  in  time  to  take  the 
needed  evidence  under  the  agreement,  or  prepared  for  ti'ial 
by  using  the  process  of  the  law  to  procure  its  witnesses. 

As  to  the  two  physicians  in  Georgia  and  Florida,  the  affi- 
davit is  silent  as  to  what  eJBFort,  if  any,  had  ever  been  made  to 
ascertain  their  residence. 
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The  doctor  says  lie  only  learned  of  their  names  and  the  evi- 
dence they  would  give  within  the  last  week.     Bat  what  efifovts 
he  had  made,  if  any,  to  ascertain  these  facts  before  that,  he 
•  does  not  say 

We  think  neither  of  these  affidavits  show  such  diligence  as 
to  require  tha  court  to  grant  a  continuance. 

As  to  the  second  application  for  a  continuance,  made  upon 
the  2Sth  of  September,  the  affidavits  then  filed  were  sub- 
stantially the  same,  except  that  the  business  difficulties  and 
complications  surrounding  appellant's  counsel  seem  to  have 
increased  and  we  do  not  wish  to  add  to  what  we  have  already 
said  upon  that  point. 

It  was  a  second  application  for  a  continuance  at  the  same 
term,  based  upon  substantially  the  same  state  of  facts,  and 
hence  was  properly  refused.  Stockley,  adm'r,  v.  Goodwin,  78 
ni.  127. 

The  judgment  will  be  affirmed. 

Affirmed. 


Adam  Vangundy 

V. 

Jennie  Berkenmeyer. 

Mistake  rw  levy— Damages.— Where  appellant  who  was  seeking  to 
collect  a  just  debt,  by  mistake  levied  upon  two  trunks  belonging  to  his 
debtor's  wife,  and  there  was  no  evidence  which  would  warrant  the  jury  in 
finding  malice,  oppression  or  wantonness  in  the  conduct  of  appellant,  and 
the  evidence  showed  the  actual  damage  to  the  debtor^s  wife  to  be  $19.50, 
and  the  jury  brought  in  a  verdict  for  8170,  held^  that  the  damages  were 
excessive.    This  was  no  case  for  punitive  damages. 

Error  to  the  Circuit  Court  of  Scott  county ;  the  Hon.  C. 
Eplek,  Judge,  presiding.     Opinion  filed  February  25,  1886. 

George  Berkenmeyer  had  boon  running  the  Pacific  House 
at  Bluffs,  Scott  county,  Illinois ,  as  the  tenant  of  Adam  Van- 
gundy.     He  gave  up  possession  of  the  hotel,  and  stored  his 
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goods  taken  from  the  hotel  with  one  Arnndel,  a  justice  of 
the  peace.  Two  trunks  were  taken  to  another  hot  2!  called 
the  Commercial  House.  Adam  Vangundy  began  an  attachment 
suit  for  rent  due  him  for  the  Pacific  House,  against  George ' 
Berkenmeyer,  before  Justice  Arundel,  on  March  6th,  and 
Miley,  the  town  constable,  levied  said  attachment  on  the  goods 
St  red  at  Arundel's  and  on  the  two  trunks.  The  goods  were 
not  removed  from  where  they  had  been  stored,  but  the  con- 
stable simply  indorsed  the  levy.  The  two  trunks  were  taken 
by  the  officer  from  the  Commercial  House,  and  placed  in  the 
office  or  sleeping  room  of  his  livery  stable. 

Jennie  Berkenmeyer,  the  wiie  of  George  Berkenmeyer, 
claimed  the  goods  as  her  property,  and  on  Sunday,  March  9th, 
the  two  trunks  were  given  up  to  her,  and  on  March  12th  the 
other  goods  were  released  from  the  levy  because  claimed  by 
her,  and  the  attachment  was  dismissed. 

Jennie  Berkenmeyer  then  began  this  suit  for  wrongful  levy 
on  her  personal  property.  The  evidence  shows  actual  damages 
of  $19.50,  not  objected  to  on  the  part  of  plaintiflE  in  error, 
No  other  damage  was -shown.  The  jury  gave  a  verdict  for 
$170. 

Mr.  Wm.  H.  Barnes  and  Mr.  Chas.  A  Barnes,  for  plaint- 
iff in  error. 

Mr.  James  A.  Warren  and  Messrs.  Brown  &  Kirby,  for 
defendant  in  en*or. 

Conger,  J.  We  feel  compelled  to  reverse  this  judgment 
on  the  ground  that  the  damages  found  by  the  jury  are  exces- 
sive. After  a  careful  consideration  of  the  evidence,  we  are 
unable  to  find  anything  which  would  waiTant  the  jury  in  find- 
ing malice,  oppression  or  wantonness  in  the  conduct  of  appel- 
lant. There  were  some  trifling  things  of  Berkenmeyer's  in 
the  box  mingled  with  those  of  appellee  upon  which  a  levy 
Qould  be  rightfully  made. 

He  was  seeking  to  collect  a  just  debt,  and  for  a  mistake  in 
seizing  property  that  did  not  belong   to  his   debtor,  under 
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the  circumstances  shown  by  the  evidence,  he  should  not  be 
held  liable  for  punitive  damages.  The  just  demands  of  ap- 
))ellee,  we  think,  are  fully  mot  when  she  i^ccovers  all  actual 
damage  she  sustained  by  the  levy ;  but  to  permit  a  jury  to  go 
beyond  that,  and  punish  appellant  with  about  one  hundred 
and  fifty  dollars  smart  money,  is  to  make  the  law  an  instru- 
ment of  revenge  instead  of  a  dispenser  of  justice. 

Although  no  objection  was  made  to  the  evidence  of  de- 
fendant in  error  in  reference  to  amounts  jmid  out  for  attorney's 
fee  and  railroad  fare,  we  are  inchned  to  think  those  amounts 
not  proper  subjects  for  the  assessment  of  damages,  in  a  ease 
where  punitive  or  vindictive  damages  are  not  proper.  We 
have  commented  at  length  upon  this  subject  in  the  case  of 
Jones  V.  The  People,  for  ufic,  etc,  decided  at  the  present 
term. 

The  judgment  will  bo  revereed  and  the  cause  remanded. 

Seversed  and  remanded. 


Citizens  Gaslight  and  Heating  Co. 

V. 

Nora  O^Brien,  Adm'x,  etc 

1.  Expert  TEsmcoinr. — A  witneas  is  not  incompetent  to  fefiafy  as  an 
expert  Ijy  reason  of  the  fact  that  his  special  knowledge  of  the  particular 
f ubjpct  of  inquiry  haft  not  been  derived  from  experience  or  actual  obBerva- 
tion  bat  from  tiie  reading  and  study  of  standard  aathorities. 

2.  In sTRrcTiONS. — It  was  not  error  in  this  cane  for  the  court  to  refuse  a 
large  number  d  appellants  forty-two  instructions.  A  few  plain  statements 
of  the  law  governing  the  case  would  suffice. 

3.  Same.— An  instruction  which  in  substance  tells  the  jury  that  if  de- 
*  ceased  did  or  refused  to  do  certain  specified  things  it  was  negligence,  is 

erroneous,  invading  as  it  does  the  province  of  the  jury. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  O.  T.  Eeeves,  Judge,  presiding.  Opinion  filed  Februai'j 
25,  1886. 

Mesers.  Kerktck,  Lucas  &  Spenckr,  for  appellant 

Digitized  by  VjOOQIC 


232  Appellate  Counra  of  Illinois. 

Citizens  Gaslight  and  Hcati.ig  Co.  v,  O'Brien. 
Mr.  John  T.  Lillard,  for  appellee. 

Conger,  J.  This  case  was  formerly  before  tins  court  and 
is  reported  in  15  Bradwell,  400,  where  a  general  Btatement 
of  the  facts  necessary  to  an  understanding  of  the  controversy 
will  bo  found,  and  we  shall  only  alhide  to  tlio  points  made  in 
the  present  record  urged  upon  our  attention  as  ground  for  re- 
vei*sal,  and  for  convenience  will  notice  them  in  the  order  pre- 
sented in  appellant's  brief. 

It  is  insisted  that  the  court  admitted  improper  testimony, 
first,  in  permitting  the  witness  Clark  to  testify  that  a  certain 
stack  or  escape  pipe,  as  shown  on  a  plan  in  evidence,  was  not 
in  place  at  the  time  of  the  accident.  This  was  proper  to  sus- 
tain the  second  count  of  the  declaration,  which  charged  there 
was  no  suitiible  stack  or  ventilating  flue  to  convey  poisonous 
gases  out  of  the  building,  and  also  to  correct  any  misappre- 
hension in  the  jury  arising  from  the  plan  or  diagram  in  evi- 
dence, which  represented  such  stuck  or  pipe  at  the  place  in- 
quired about.  But  aside  from  these  reasons,  any  evidence 
tending  to  show  the  true  condition  of  the  building  and  ma- 
chinery at  the  time  of  the  accident  would  be  admissible. 

Objection  is  made  to  the  following  question  to  Dr.  Mason 
and  his  answer  thereto. 

Q.  If  you  have  had  any  experience  with  this  kind  of  gas, 
tell  what  it  is. 

A.  The  gas  that  comes  from  a  hard  coal  burner,  as  I  have 
observed  in  sitting  around  in  a  room  where  this  gas  is  elim- 
inated, and  there  is  no  other  evidence  of  any  other  gas,  it  pro- 
duces stupor  and  languor,  of  which  after  thorough  ventilation 
and  a  reasonable  length  of  time  for  a  purifying  of  the  air,  you 
will  be  relieved ;  those  are  the  effects  I  have  had  in  my  own 
experience. 

While  the  answer  is  objectionable,  we  are  unable  to  see 
how  it  could  have  injured  appellant,  for,  in  the  language  of 
appellant's  counsel:  "  Ordinary  men  know  just  as  well  as  the 
witness  that  if  the  product  of  burning  coal  or  any  other  sub- 
stance escapes  into  an  unventilated  room,  languor  and  stupor 
and  other  disagreeable  effects  will  be  produced  upon  the  occu- 
pants." 
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In  other  words  it  simply  stated  a  propo.sition  admitted  to 
be  true  by  all  parties  to  tlie  controversy^,  not  questioned  or 
denied,  and  therefore  could  have  done  no  harm. 

It  is  next  insisted  that  Professor  Seymour  was  not  qualified 
to  testify  as  an  expert,  because  his  knowledge  of  tlie  effect 
npon  a  human  being  of  breathing  poisonous  gases  had  not 
been  gained  by  actual  experience  and  observation. 

He  was  a  teacher  of  natural  sciences  in  the  Normal  Univer- 
sity; liad  been  investigating  and  teaching  the  science  of  chem- 
istry for  eighteen  years;  had  lately  made  it  a  specialty  and 
had  had  occasion  in  the  study  and  teaching  of  that  science  to 
investigate  the  gases  produced  by  the  combustion  of  hard 
coal. 

Under  these  circumstances  we  think  he  was  qualified  to 
testify  as  an  expert. 

"A  witness  is  not  incompetent  to  testify  as  an  expert  by  rea- 
son of  the  fact  that  his  special  knowledge  of  the  particular 
subject  of  inquiry  has  not  been  derived  from  experience  or 
actual  observation,  but  from  the  reading  and  study  of  stand- 
ard authorities."     Kogers'  Expert  Testimony,  Sec.  20. 

It  is  also  urged  that  the  court  erred  in  refusing  to  allow 
appellant  to  show  that  the  gas-making  apparatus  was  at  the 
time  of  the  accident  under  the  control  of  Granger  &  Co.,  and 
had  not  been  turned  over  by  them  to  appellant 

This  evidence  was  given  to  the  jury.  Although  an  objec- 
tion was  sustained,  the  record  fails  to  show  it  was  excluded 
from  their  consideration,  and  we  are  left  to  presume  that, 
notwithstanding  the  remarks  of  tlie  court,  the  jury  remained 
in  possession  of  such  fact. 

But  we  think  the  evidence  was  not  proper.  Its  purpose,  as 
claimed  by  appellant,  was  to  relieve  its  superintendent,  Burns, 
from  the  duty  of  knowing  whether  the  gene:ator  or  furnace 
doors  were  open,  or  partially  so,  at  the  time  of,  or  just  before 
the  accident,  such  facts,  as  claimed,  having  a  bearing  upon  the 
probability  of  poisonous  gases  being  in  the  upper  part  of  the 
room  where  O'Brien  was  sent. 

Bums  was  superintendent  of  appellant's  gas  woiks,  and  was, 
we  presume,  ):ossessed  of  the  skill  and  experience  to  proi:erIy 
perform  the  duties  of  his  position. 
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It  was  his  duty,  before  he  sent  O'Brien  where  he  met  his 
death,  to  use  reasonable  diligence  to  ascertain  all  existing  facts 
and  circumstances,  which  would  enable  one  so  skilled  and 
experienced  to  determine  whether  his  order  to  O'Brien  was  a 
reasonable  one  and  could  be  executed  with  reasonable  safety. 
And  if  the  condition  of  the  furnace  doors  was  one  of  the  facts 
upon  which  to  base  a  conclusion,  his  duty  to  know  it  could 
not  be  changed  or  affected  by  showing  he  was  not  in  the  im- 
mediate control  of  the  furnace. 

If  after  the  order  was  given  to  O'Brien  some  sudden  change 
in  the  operation  of  the  macliinory  had  taken  place  by  order  of 
the  servants  of  Granger  &  Co.,  which  Buiiis  could  neither 
control  nor  reasonably  anticipate,  and  which  aided  in  causing 
the  accident,  there  would  be  great  force  in  appellant's 
position. 

Appellee's  second  instruction  would  be  somewhat  clearer  if 
the  word  "  without"  was  repeated  before  the  words  "any  fault" 
or  "  negligence,"  but  we  think  any  ordinary  juror  would  read 
the  instruction  as  though  it  was  there.  The  word,  "but" 
would  also  be  understood  as  referring  to  the  words  following 
it,  in  which  case  the  meaning  would  be  clear. 

Appellant  complains  that  a  large  number  of  its  instructions 
were  refused.  The  action  of  the  trial  court  in  this  respect 
was  not  only  proper,  but  highly  commendable. 

Forty-two  instructions,  covering  thirteen  pages  of  the 
printed  abstract,  were  presented  to  the  court  by  appellant 

To  launch  such  a  mass  of  legal  conundrums  upjn  a  court, 
which  can  never  enlighten  a  jury,  but  are  generally  drawn 
with  the  real,  if  not  avowed  purpose  of  getting  error  into 
the  record,  and  entangling  the  court  in  some  technical  contra- 
diction that  may  be  used, in  a  higher  court,  is  a  perversion  of 
the  law  of  instructing  jurors.  A  few  plain  statements  of  the 
law  governing  the  case  would  suffice.  If  the  court  in  the 
hurry  of  trial  did  not  sift  this  unreasonable  number  of  instruc- 
tions as  carefully  as  appellant  desired,  we  do  not  feel  called 
upon  to  interfere  unless  some  palpable  error  has  occurred, 
clearly  affecting  the  justice  of  the  case. 

The  fifth  refused  instruction  of  appellant  was  as  follows, 
and  was  properly  refused. 
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"  Tlie  court  instructs  the  jiirj'  that  if  they  believe  from  the 
evidence  that  Mr.  Byerly  was  the  foreman  of  Patrick  O'Brien, 
and  that  Mr.  Byerly  told  O'Brien  not  to  go  the  way  the  evi- 
dence shows  he  did  go,  but  to  take  a  long  ladder,  and  if  the 
jury  further  believe  from  the  evidence  that  Patrick  O'Brien 
refused  to  obey  Byerly,  and  in  consequence  of  such  refusal 
came  to  his  death,  then  the  court  instructs  the  jury  that  such 
refusal  of  Patrick  O'Brien  did  materially  contribute  to  caus- 
ing the  injury,  and  in  such  case  the  jury  should  find  for  the 
defendant."  What  did,  or  did  not  materially  conti'ibute  tocause 
the  injury  was  a  question  of  fact  for  the  jury,  and  not  for  the 
court  to  assert  as  mitter  of  law.  It  was  equivalent  to  telling 
them,  if  deceased  did  or  refused  to  do  certain  specified  things 
it  was  negligence,  which  is  in  the  teath  of  the  former  opinion 
of  this  court  in  the  present  case,  as  well  as  numerous  ones  of 
the  Supreme  Court.  Myers  v.  L  &  St  L.  R.  W.  Co.,  113  111. 
386,  and  cases  there  cited. 

The  sixth  also  invades  the  province  of  the  jury.  It  asserts 
if  O'Brien  refused  to  obey  Byerly,  and  in  consequence  came 
to  his  death,  there  could  be  no  recovery.  That  disobedience 
of  an  order  might  be  such  negligence  as  would  be  fatal  to  a 
recovery  is  true,  but  that  it  necessarily  produces  such  a  result 
18  not  the  law.  It  was  a  question  of  fact  for  the  jury  whether 
nnder  the  circumstances  it  was  negligence,  and  if  so  whether 
Blight  or  otherwise. 

The  same  objection  applies  to  the  9th,  25th  and  30th,  and 
they  were  tnerefore  properly  refused. 

The  last  point  relied  upon  is,  that  there  is  no  merit  in  the 
case  as  presented  to  the  jury.  Without  entering  into  the  case 
in  detail,  we  think  the  jury  were  warranted  in  finding  that 
O'Brien's  negligence,  if  it  can  be  regarded  as  such  at  all,  was 
slight,  and  that  the  other  propositions  as  laid  down  by  this 
court  in  the  former  opinion,  were  fully  sustained,  viz. :  *'  First, 
that  the  deceased  met  his  death  by  reason  of  poisonous  gases 
at  the  place  where  Burns  had  sent  him  to  work ;  secondly,  that 
Burns  was  guilty  of  negligence  in  not  detecting  their  presence." 

Neither  do  we  regard  the  damages  as  excessive.  The  value 
of  O'Brien's  life  to  his  family  is  not  to  be  calculated  by  any 
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exact  rule,  but  should  be  left  largely  to  the  practical  judg- 
ment and  common  sense  of  a  jury;  and  when  then*  judgment 
is  not  influenced  by  passion  or  prejudice  their  conclusion 
should  not  in  such  cases  ordinarily  be  disturbed. 

We  think  there  has  been  a  fair  trial,  and  that  justice  has 
been  done;  and  the  judgment  of  the  circuit  court  will  be 
affirmed.  ^ 

Affirmed. 


Fbanklin  C.  Olivee  et  al. 

V. 

Caroline  E.  Cochran. 

1.  Objection  madb  too  late. — ^The  objection  that  the  action  should 
have  baen  in  the  name  of  the  heir  instead  of  the  administratrix,  urged 
for  the  first  time  in  this  court  upon  the  second  trial  here,  com38  too  late. 

2.  FoR&[SR  ADJUDICATION. — Whatever  effect  the  decree,  which,  it  i» 
u  grcd.  was  a  former  adjudication  of  the  subject-matter  of  this  suit,  might 
have  upon  the  individual  rights  of  defendant  in  error,  it  could  have  none  upon 
those  of  the  estate  she  represents  in  the  present  controversy. 

3.  Pleading. — Pleas  to  the  jurisdiction  of  the  court,  the  disability  of  the 
plaintiff  or  defendant,  must  preclude  all  pleas  to  the  action  itself  in  bar 
thereof. 

4.  Pleading — Raising  question  of  intestate's  dojci^ile.— If  a 
defendant  wishes  to  go  further  than  a  mere  denial  of  the  grant  of  adminis- 
tration and  raise  the  question  of  the  domicile  of  the  intestate  at  the  time 
of  his  death,  it  can  only  be  done  by  a  special  plea  setting  fo.  th  the  facts. 

Errob  to  the  Circuit  Court  of  Ford  county  ;  the  Hon.  O. 
T.  Reeves,  Judge,  presiding.  Opinion  filed  February  25, 
1886. 

Mi\  L.  E.  Paysok,  for  plaintiflf  in  error. 

Messrs.  Tipton  &  Beaver,  for  defendant  in  error, 

CoNOEEj  J.  On  the  18th  day  of  January,  1856,  Franklin 
Oliver,  by  a  written  contract  of  that  date,  sold  to  James  0. 
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Walker  twenty  acres  of  land  for  $1,300.  The  contract  acknowl- 
edges the  receipt  of  $500  of  the  purchase  money,  and  pro- 
vides that  the  balance,  SSOO,  was  to  be  paid  in  a  few  days,  and 
upon  its  payment  Oliver  agreed  to  make  said  Walker  "a 
good  and  sufficient  deed  in  terms  of  general  warranty."  The 
$500  was  paid  at  that  time,  and  the  balance  some  time  before 
the  death  of  James  C.  Walker,  which  occurred  March  12, 
1859.  On  the  8th  of  February,  1865,  Oliver  and  wife  con- 
veyed the  same  land  to  one  Nathan  Simmons,  an  innocent 
purchaser,  and  on  the  7th  day  of  August,  1877,  this  action 
of  assumj^sit  was  brought  by  Mcrtys  E.  Walker,  as  heir  at 
law  of  James  0.  Walker.  In  1879  an  amended  declaration 
was  filed  in  the  name  of  defendant  in  error,  Caroline  E.  Coch- 
ran, as  administratrix  of  the  estate  of  James  C.  Walker  deceased, 
and  since  tlien  the  suit  has  proceeded  in  her  name  as  such 
administratrix.  The  amended  declaration  contains  the  com- 
mon counts,  and  also  a  special  count  setting  out  in  Jubg  verba 
the  written  agreement,  the  payment  in  full  of  the  purcliase 
money,  the  conveyance  to  Simmons,  the  failure  to  convey  to 
Walker  in  his  lifetime,  or  to  his  heirs  since  his  death,  where- 
by the  land  became  wholly  lost  to  Walker's  estate,  and  aver- 
ring that  by  means  thereof  defendant  became  liable  to  pay 
the  $1,300,  etc. 

To  this  declaration  there  were  filed  the  following  pleas  :  1. 
General  issue  upon  which  issue  was  joined.  2.  That  plaintiff 
is  not  the  administratrix  of  the  estate  of  James  C.  Walker, 
deceased,  and  issues  joined  thereon.  3.  Statute  of  Limitations 
of  sixteen  years.  4.  Statute  of  Limitations  of  five  years.  5. 
Special  plea :  That  claim  of  plaintiff  to  act  as  administratrix 
is  based  on  assumed  appointment  by  County  Court  of  Mc- 
Lean county,  which  issued  letter  to  her  April  8,  1859,  on 
this  state  of  facts :  that  J.  C.  Walker  was  a  resident  of  and 
died  at  Yermilion  county,  Illinois,  March  12,  1859 ;  that  the 
only  petition  for  letters,  and  on  which  th  '  court  acted,  recited 
the  fact  that  he  so  died  at  Yermilion  county;  that  the  letters 
issued  to  plaintiff  recited  the  fact  that  J.  C.  Walker,  the  in- 
testate, was,  at  the  date  of  his  death,  of  Vermilion  couaty, 
and  so  not  of  McLean  county. 
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Further  avers :  That  the  record  of  her  appointment  dues 
not  show  that  the  court  found,  as  a  fact,  that  Walker  was  a  res- 
ident of,  or  died  at  McLean  county,  Ilh'nois;  that  plaintiflE's  sole 
claim  to  act  is  under  said  supposed  appointment,  and  that  the 
County  Court  of  McLean  county  has  no  jurisdiction  to  grant 
letters  in  that  estate,  and  so  she  is  not  the  legal  admiuistra- 
trix,  etc. 

To  the  special  plea  a  general  demurrer  was  filed  and  sus- 
tained by  the  court.  The  trial  was  by  the  court,  a  jury  hav- 
ing been  waived,  and  judgment  rendered  for  appellee  for 
$1,300. 

All  questions  arising  upon  the  pleas  of  statutes  of  limita- 
tion are  settled  by  the  former  decision  of  this  case  reported 
in  7  Bradwell,  176. 

The  first  point  relied  upon  by  plaintiff  in  error  for  a  re- 
versal is,  that  the  contract  sued  on  was  a  chattel  real,  and  for 
that  reason  suit  should  have  been  brought  by  the  heirs  of 
James  C.  Walker,  instead  of  his  administratrix. 

Whatever  of  merit  there  might  be  in  this  objection  had  it 
been  raised   at  the  proper  time,  we  think  it  can  not  avail 
l)laintiff  in  eri'or  now.     The  amended  declaration  filed  by  the 
defendant  in  error  as  administratrix  set  forth  the  contract  at 
large,  thereby  notifying  plaintiff  in  error  expressly  of  the 
grounds  upon  which  she  was  relying  for  a  recovery,  to  which, 
as  bofore  stated,  the  plea  of  general  issue,  and  other  pleas 
were  filed,  but  none  of  thoin  raised  this  question.     No  objec- 
tion at  any  tim3  was  made  to  the  introduction  of  the  evidence 
upon  this  ground,  and  in  that  shaj)e  the  cise  has  once  before 
b3on  parsed  upon  by  this  court  without  the  slightest  intima- 
tion that  we  can  discover  in  the  record  as  presented  to  us,  or 
in  the  formsr  opinion  of  this  court,  that  the  objection  now  so 
forcibly  urgeji  was  pressed  upon  the  attention  of  the  court 
below. 

If,  as  counsel  now  insist,  the  action  should  have  been  in  the 
name  of  the  heir,  upon  wli'ch  we  express  no  opinion,  the 
error  could  have  been  corrected  at  once,  at  any  time  before 
final  judgment,  by  an  amendment  to  the  declaration. 

"  If  a  party  will  be  silent  on  the  occurrence  of  a  mistake 
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that  can  bs  corrected  on  the  instant,  should  the  attention  of 
the  court  be  called  to  it,  on3  that  in  no  wise  affects  the  merits 
of  the  controversy,  he  ought  to  be  foreclosed  of  his  right  to 
assign  it  for  error  on  an  appeal  to  this  court"  Bowden  v. 
Bowden,  75  111.  112. 

The  second  point  relied  upon  for  revor?al,  is,  that  there  was 
a  form3r  adjudication  of  the.  subject-matter  of  this  suit  to 
which  defendant  in  error  was  a  party  and  by  which  she  is 
bound. 

The  proof  relied  upon  to  sustain  this  position  is  the  record 
of  a  suit  brought  in  1874  by  the  Home  Insurance  Company 
to  foreclose  a  mortg.xge  given  by'Nathan  Simmons,  in  1865,  to 
secure  a  portion  of  the  purchase  money  for  the  same  land 
previously  contracted  to  Walker.  This  mortgage  having 
passed  into  the  possession  of  said  company  by  assignment,  a 
bill  was  tiled  praying  for  the  usual  decree  of  foreclosure  and 
miking  Carolina  E.  Cochran,  the  defendant  in  error,  with 
m\ny  other  parties,  defendants  thereto. 

To  -this  bill  a  cross-bill  was  filed  by  Moses  Walker,  the 
brother  of  James  C.  Walker,  deceased,  setting  up  that  ho 
was  interested  jointly  with  his  brother  in  the  purchase  of 
the  twenty  acres  from  Oliver;  that  they  were  in  possession  of  said 
land  at  the  time  it  was  sold  by  Oliver  to  Simmons;  that  Sim- 
mons had  notice  of  their  rights;  and  asking  that  a  decree  be 
entered  thit  all  parties  c^aim'ng  an  interest  in  the  land  be 
com  >elled  to  convey  to  himself  and  the  heirs  of  Jam33  C. 
Walker,  deceased. 

To  this  cross  bill  Oliver  and  the  insurance  company  filed  an- 
Bwei-s  denying  the  allegations  therein  contained,  and  Mertys  E. 
Walker  answered  admitting  their  truth. 

Whereupon  a  decree  was  entered  foreclosing  the  mortgage 
as  prayed  in  the  original  bill,  dismissing  the  cross-bill,  and 
finding  against  the  allegations  contained  in  it. 

Defendant  in  error,  not  in  her  present  representative  ca- 
pacity as  administratrix,  but  as  an  individual  only,  was  made 
a  defendant  to  llie  original  bill,  and  being  a  non-resident, 
service  was  had  upon  her  by  publication,  and  she  was  default- 
ed.    She  does  not  appear  to  have  been  made  a  defendant  to 
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the  cross-bill,  but  if  the  general  language  nsod  can  be  re- 
garded as  including  her,  she  never  answered  it,  was  not  re- 
quired to  do  80  by  any  order  of  the  court,  nor  was  any 
default  entered  against  her  for  not  doing  it. 

Under  the  circumstances  Caroline  E.  Cochran,  even  in  her 
individual  capacity,  could  only  be  bound  by  bo  much  of  the 
decree  as  was  based  upon  the  original  bill  for  foreclosure,  and 
not  that  paii;  founded  upon  the  side  issue  injected  into  the 
case  by  the  cross-bill,  t  j  which  an  answer  was  never  required, 
or  made. 

Again,  whatever  eflFect  the  decree  might  have  upon  her  in- 
dividual rights,  it  could  have  none  upon  those  of  tlie  estate 
she  represents  in  the  present  controversy.  These  rights 
would  be  quite  different.  "We  are  therefore  of  opinion  that 
the  decree  offered  in  evidence  does  not  bar  defendant  in  eiTor, 
as  administratrix,  from  asserting  in  the  case  at  bar  the  rights 
of  Walker's  estate. 

It  is  liually  urged  that  the  court  below  erred  in  sustaining 
the  demurrer  to  the  special  plea  of  No.  5. 

This  was  a  plea  to  the  disability  of  the  plaintiffs,  and  could 
not  be  pleaded  after  the-  general  issue.  It  seems  hardly  neces- 
sary to  refer  to  the  well  established  rule  that  pleas  to  the  juris- 
diction of  thecoiirt  of  th3  dinibiUty  of  the  plaintiff  or  defend- 
ant, must  preclude  all  pleas  to  the  action  itself  in  bar  thereof, 
"because  such  subsequent  plea  admits  that  there  is  no  founda- 
tion for  the  former,  and  precludes  the  defendant  from  avail- 
ing himself  of  the  matter,  as  when  the  defendant  pleads  to  the 
person  of  the  plaintiff  he  admits  the  jurisdiction  of  the  court; 
and  when  the  defendant  pleads  to  the  court  he  admits  the 
plaintiff  is  able  to  sue  liim  and  the  defendant  to  be  sued,  and 
after  SLj>lea  in  har  to  the  action  the  defendant  cannot  plead  in 
abatement,  unless  for  new  matter  arising  after  the  commence- 
ment.of  the  suit."  Chitty  PI.,  440.  "  The  plaintiff's  character 
of  executor  or  administrator  should  be  proved,  except  when 
it  is  admitted  by  the  defendant's  plea,  as  non-assumpsit,  etc." 
1  Saunders  on  PI.  and  Ev.,  1125. 

The  plea  was  improperly  filed,  and  the  better  method  of 
dealing  with  it  would  have  been  to  enter  a  motion  to  sti'ike 
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it  from  the  files,  bat  the  Bam3  result  substantially  was  accom- 
plished by  sustaining  the  demurrer. 

The  same  is  true  of  the  second  plea ;  but  issue  having  been 
joined  upon  it  by  the  defendant  in  error,  it  simply  put  in  issue 
the  granting  of  the  letters  as  alleged  in  the  declaration,  and 
the  introduction  of  the  letters  issued  by  the  County  Court  of 
McLean  county  was  sufficient  proof  of  that  issue;  for  if  the 
defendant  wished  to  go  further  than  a  mare  denial  of  the  grant 
of  administration,  and  i*aise  the  question  of  the  domicile  of 
the  intestate  at  the  time  of  his  death,  it  could  only  be  done  by 
a  special  plea  setting  forth  the  facts.  "If  he  contends  the 
intestate  did  not  live  in  the  diocese  at  the  tim3  of  his  death, 
he  should  plead  it  specially,  and  the  mere  denying  the  grant 
of  administration  to  plaintiff  will  not  suffice."  1  Saunders'  PI. 
andEv.,  1121. 

Such  a  plea  was  filed  as  we  have  seen,  and  had  it  been  pleaded 
at  the  proper  time,  before  a  plea  in  bar  had  been  filed,  or  had 
defendant  in  error  joined  issue  upon  it,  as  she  unnecessarily 
did  upon  the  second,  the  question  sought  to  be  presented  of 
the  domicile  of  the  intestate  at  the  time  of  his  death  would 
have  been  properly  before  us  for  consideration. 

Finding  no  substantial  eiTor  in  the  record,  the  judgment  of. 
the  cii'cuit  court  will  be  affirmed. 

Affii-med. 


Darius  L.  Vigus 

V- 

Matilda  O'Bannon^,  Executrix,  etc. 

1.  EviDENCB— Fbaxtd.— In  1874,  appellee's  husband  was  appellant's 
agent  to  collect  a  policy  of  insurance  of  $5,000.  He  reported  to  appellant 
that  the  company  disputed  the  claim  on  the  ground  of  misrepresentation  on 
the  part  of  the  insured,  and  that  they  would  pay  only  ^,000.  Upon  these 
representations  appellant  accepted  the  amount  and  signed  a  receipt.  In 
1883  appellee^s  husband  died,  and  about  that  time  appellant,  being  informed 
that  appellee^s  husband  had  receipted  to  the  insurance  company  for  $5,000, 
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filed  a  claim  for  $3,000  against  his  estate,  alleging;  that  the  cause  of  ac- 
tion had  been  fraudulently  concealed  from  him.  Appollee  contested,  deny- 
ing the  alleged  collection  and  fretting  up  the  Statute  of  Limitations.  Held, 
under  the  evidence  in  this  case,  the  court  wa«  justified  in  disallowing  the 
claim. 

2.  Statute  of  Lihitatiosts. — Tn  order  to  bring  a  case  within  the  ex- 
ception made  by  section  22  of  the  Statute  of  Limitation'^,  the  law  requires 
reasonable  diligence.  Where  relations  of  trust  and  confidence  exist,  a  lesser 
degree  may  be  reasonable  than  would  be  so  if  the  parties  were  strangers  or 
dealing  at  arm*8  length.  Faith,  however  sincere,  which  neglects  work 
where  reason  demands  it,  is  not  accepted  by  the  law  as  a  substitute  for 
diligence. 

Appeal  from  the  Circuit  Conrt  of  Montgomery  county  ; 
the  Hon.  J.  J.  Phillips,  Judge,  presiding.  Opinion  filed 
February  25,  1886. 

Mr.  Qeobob  L.  Zink  and  Mr.  James  M.  Tbuttt,  for  appel- 
lant ;  as  to  proof  of  fraud,  cited  Bigelow  on  Fraud,  476 ; 
Bump  on  Fraudulent  Conveyances,  §§  541,  560;  Cai'ter  v. 
Gunnels,  67  111.  270;  Bullock  v.  Kan-ott,  49  III.  62  ;  Bryant 
V.  Limoneau,  51  111.  324. 

As  to  reasonable  diligence :  Buckner  v.  Calcate,  28  Miss. 
431;  Wilson  V.  Ivy,  32  Miss.  233;  Bigelow  on  Fraud,  445; 
Ilarrisbnrg  Bk.  v.  Foster,  8  Watts  (Pa.),  12  ;  Way  v.  Cutting, 
20  K  H.  287 ;  Atlantic  Nat.  Bk.  v.  Harris,  118  Mass.  147  ; 
Wear  v.  Skinner,  46  Md.  257. 

Mr.  R  Mo  Williams,  Mr.  L.  Allen  and  Messrs.  Lane  & 
Cooper,  for  appellee ;  that  there  is  no  fraudulent  concealment 
of  the  cause  of  action  within  the  meaning  of  section  22  of  our 
statute,  cited  Cole  v.  MeQIathey,  9  Me.  131;  McKown  v. 
Whitmore,  31  Me.  448;  Street  v.  Henting,  24  Kas.  497  ;  Sut- 
ton 7.  Dye,  68  Ga.  449  ;  Freeman  v.  Kroner,  59  Ga,  161 ;  Fos- 
ter V.  Rison,  17  Grat  322 ;  Finly  v.  Stewart,  40  la,  603 ; 
Wood  V.  Cai-peuter,  101  U.  S.  135 ;  Nudd  v.  Hamblin,  8  Al- 
len,  130. 

Api^ellant  had  the  means  of  knowledge  of  the  supposed  con- 
cealment, and  this  was  equal  to  knowledge  itself:  Wood  v. 
Carpenter,  101  IT.  S.  135 ;  Buckner  v.  Calcite,  28  Miss.  596. 
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Pleasantj*,  J.  Mrs.  Eliza  Vigus,  mother  of  appellant,  held 
a  policy  on  her  life  in  the  Protection  Life  In^,  Co.  of  Chi- 
cago, payable  to  him  at  its  office  within  ninety  days  from  the 
receipt  of  proof  of  her  death.  She  died  at  Eayraond  October 
12th,  and  proof  was  submitted  Nov.  28th  and  approved  Dec. 
16tli,  all  in  1874.  Early  in  January,  1875,  Richard  W. 
O'Bannon,  at  the  request  of  appellant,  took  the  policy  to  Chi- 
cago to  settle  and  collect  the  insurance.  Upon  his  return  he 
re{x>rted  that  the  company  disputed  the  claim  on  the  ground 
of  misrepresentation  as  to  her  health  when  insured,  but  that 
he  had  succeeded  with  difliculty  and  only  through  the  personal 
friendship  of  the  secretary,  in  getting  an  allowance  of  $2,000, 
and  no  mare.  He  ,)re3ented  to  appellant  its  chock  on  the 
Fidelity  Savings  Bank  and  Safe  Depository  of  Chicago  and 
iti  note  at  sixty  days,  each  for  $1,000,  dated  Jan.  5,  1875,  and 
payable  to  appellant,  together  with  a  receipt  to  it  in  full,  but 
not  specifying  the  amount,  which  was  in  the  handwriting  of 
A.  W,  Edwards,  said  secretary  ;  and  upon  his  statement  and 
advice  appellant  accepted  the  note  and  check,  and  signed 
the  receipt  which  was  returned  to  the  company  and  by  it  re- 
ceived on  Jan.  9,  1875. 

O'Bannon  was  then  between  sixty-five  and  seventy  years  of 
age.  His  son  had  married  a  sister  of  appellant,  and  his  own 
personal  relation  with  him  and  his  family  had  been  intimate, 
and  so  continued  to  the  time  of  his  death.  He  died  Nov.  15, 
1883,  after  a  residence  in  the  county  of  thirty  years. 

About  that  time  appellant  was  informed  that  O'Bannon 
had  receipted  to  the  insurance  company  for  $5,000,  and  on 
June  30,  1884  filed  in  the  county  court  the  claim  here  in 
controversy,  which  is  for  $3,000  and  interest  thereon  from 
March  14,  1875,  alleging  that  the  cause  of  action  had  been 
fraudulently  concealed  from  him. 

Appellee  contested,  denying  the  alleged  collection  by  her 
testator  and  setting  up  the  Statute  of  Limitations.  The  cause 
was  tried  without  a  jury  and  the  claim  disallowed.  The 
claimant  appealed  to  the  circuit  court,  whare  it  was  again 
tried  without  a  jury,  and  the  issues  were  found  and  judgment 
rendered  for  defendant.  Exception  thereto  was  duly  taken 
and  the  record  is  brought  here  by  further  appeal. 
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If  O'Bannon  collected  on  this  policy,  directly  or  indirectly, 
anything  more  or  else  than  the  check  and  note  he  delivered  to 
appellant,  either  before  he  delivered  them  or  afterward,  if  in 
pursuance  of  a  purpose  formed  before,  it  must  be  conceded 
upon  the  evidence  that  he  fraudulently  concealed  this  cause 
of  action,  and  that  appellant  was  actually  ignoi*ant  of  it  until  a 
time  within  five  years  before  the  filing  of  his  claim.  The 
main  questions  of  fact,  then,  are  whether  he  did  collect  more, 
and  if  so,  whether  appellant's  ignorance  was  due  to  a  want  of 
reasonable  diligence  to  discover  it 

It  sufficiently  appeara  that  the  company  actually  paid 
$5,000,  so  that  if  appellant  received  only  $2,000,  either  he  or 
the  company  must  have  been  defrauded  of  the  diiference  by 
O'Bannon  or  some  other  peraon  or  by  both;  but  the  nari'owed 
range  of  our  inquiry  is  whether  the  fraud  was  committed  by 
O'Bannon  and  upon  appellant. 

The  receipt  indorsed  on  the  policy  is  as  follows :  "Received 
of  the  Protection  Life  Insuranca  Company  five  thousand  dol- 
lars, being  the  amount  in  full  on  the  within  policy.  D. 
Vigus,  by  R.  W.  O'Bannon,"  and  the  signature  is  admitted  to 
be  in  the  handwriting  of  the  latter,  which  unexplained  would 
doubtless  be  conclusive  against  him. 

Some  evidence  was  introduced  which  tended  to  show  that 
the  word  *'five"  was  originally  written  "  two,"  and  other, 
]>erhap8  of  greater  weight,  that  there  had  been  no  alteration. 

Bat  it  was  fully  proved  that  the  body  of  this  receipt,  ex- 
cepting the  amount  therein  stated,  was  written  by  the  head 
book-keeper  of  the  company,  who  also  wrote  the  check  and 
the  note  mantioned ;  that  though  without  date,  it  was  in  fact 
written  and  delivered  to  the  secretary,  with  a  blank  space 
left  for  the  insertion  of  the  amount,  on  the  5th  day  of  January, 
1875 — the  date  of  said  check  and  note — while  O'Bannon  was 
in  the  office,  and  nothing  further  is  shown  respecting  the 
policy  or  this  receipt  until  the  fall  of  1883.  It  further  ap- 
pears without  dispute  that  the  company  paid  no  money  di- 
rectly, at  any  time,  on  account  of  this  policy,  but  always  and 
only  by  check  on  its  bank;  that  all  it  gave  on  that  account  to 
O'Bannon  or  any  other  person  on  January  5th  was  the  check 
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and  note  mentioned ;  that  the  note  was  entered  at  the  time  on 
its  books,  introduced  in  evidence  by  appellant,  as  given  "/br 
lalance  due  on  policy  4266,  on  death  of  Eliza  Vigus,"  thus 
apparently  showing  the  whole  amount  to  be  $2,000 ;  that 
the  other  $3,000  was  paid  by  check  which  was  not  issued 
until  two  months  afterward,  March  4th,  nor  paid  by  the  bank 
until  June,  and  that  it  was  filled  out  by  the  book-keeper, 
made  payable  to  appellant,  and  delivered  to  Edwards,  the  sec- 
retary. O'Bannon  was  not  in  Chicago  on  March  4th,  nor  is 
there  any  evidence  that  after  he  left  in  January  he  ever  had 
any  dealing  or  correspondence,  directly  or  indirectly,  with  the 
insurance  company  or  any  of  its  officers,  or  with  the  bank  on 
which  these  checks  were  drawn.  He  resided  at  Eaymond 
until  the  latter  part  of  May,  1875,  when  he  removed  to 
Litchfield,  some  twelve  miles  distant,  where  he  had  formerly 
lived,  and  there  remained  until  his  death.  The  $3,000  check 
was  returned  by  the  bank  to  the  insurance  company  after  its 
payment,  about  the  last  of  June,  and  properly  filed  by  the 
book-keeper ;  but  whether  it  had  been  indorsed  or  not  h ) 
could  not  remember,  and  no  later  or  further  account  is  given 
of  it  except  that  it  was  mysteriously  missing.  Of  all  the 
papers  relating  to  the  claim,  this  alone  could  not  be  found. 
In  1877  the  company  failed,  its  affairs  went  into  the  hands 
of  a  receiver,  and  its  secretary  removed  to  Dakota,  where  his 
deposition  was  taken  by  appellee;  but  he  disclaim3d  all  recol- 
lection of  the  particulars  of  the  claim  or  of  its  settlement  or 
even  of  the  fact  that  he  settled  it. 

From  these  circumstances,  which  are  undisputed,  it  is  not 
unreasonable  to  infer  that  the  receipt  was  signed  on  the  5th 
day  of  January,  1875;  that  if  not  afterward  altered  as  to  the 
amount  it  was  without  any  statemsnt  of  it  when  signed;  that 
nothing  had  been  or  then  was  received  by  O'Bannon  except 
the  check  and  note  amounting  to  $2,000,  and  that  these  were 
received  to  be,  so  far  as  he  could  make  it,  a  settlement  in  fnli 
of  the  claim  on  the  policy.  And  the  facts  so  inferred  fully 
explain  the  i-eceipt  and  overcome  its  prima  facie  effect  rq 
evidence  in  this  case. 

Counsel  are  forced  to  admit  the  probability  that  it  was  signed 
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at  the  time  and  in  the  condition  stated,  bat  argue  that  if 
O'Bannon  afterward  collected  the  $3,000,  or  by  signing  it  in 
blank  enabled  the  secretary,  by  inserting  the  full  amount,  to 
collect  the  $3,000,  his  estate  is  liable  therefor  to  appellant. 
As  already  intimated  we  apprehend  not,  unless  such  col- 
lection was  in  pursuance  of  an  intention  formsd  before  his 
settlement  with  appellant ;  for  otherwise  the  fraud  would  bo 
wholly  upon  the  company  or  its  policy  holders  who  contrib- 
uted to  make  up  the  amount,  and  not  at  all  upon  him.  Nor  is 
this  claim  predicated  upon  negligence  whereby  the  amount 
was  lost  to  him;  and  if  it  were  O'Bannon  might  have  signed 
receipt  in  blank  as  to  the  amount  without  any  great  degree  of 
negligence,  for  either  or  both  of  two  reasons  :  first,  that  being 
ntended  as  a  receipt  in  full  it  was  immaterial  to  him  and  his 
])rinclpal  what  amount  was  speciiied  ;  or,  second,  that  the  set- 
t^eraont  for  $2,000  was  not  understood  by  him  or  the  secre- 
tary to  be  binding  until  ratified  by  appellant,  and  so  the  true 
amount  to  be  inserted  was  still  uncertain. 

The  only  other  direct  evidence  produced  by  appellant  upon 
the  issue  now  under  consideration  was  the  testimony  of 
Elias  W.  Miller,  who  stated  that  in  April  or  May,  1875, 
O'Bannon  told  him  ho  wanted  to  ask  a  favor  ;  that  as  agent  of 
appellant  he  had  collected  on  his  mother's  policy  $5,000,  and 
settled  with  him  for  less,  but  not  for  how  much  less ;  that 
appellant  did  not  know  what  he  had  collected  ;  that  he  had 
kapt  a  part  of  the  money  for  what  he  had  Vione  about  a  suit 
of  Mrs.  Vigus  against  the  city  of  Litchfield ;  that  he  feared 
appellant's  relatives  were  going  to  give  him  trouble,  as  they 
were  complaining  that  the  insurance  company  had  not  paid 
him  enough ,  that  he  knew  witness  was  a  friend  of  appellant 
and  wanted  witness  to. advise  him  to  stand  by  the  settlement 
he  had  made,  but  not  to  speak  to  him  about  it  unless  he  first 
spoke  to  witness  or  trouble  ensued  over  the  matter.  He  fur- 
ther testified  that  appellant  never  did  speak  to  him  about  it 
and  witness  had  never  spoken  of  these  statements  to  anybody 
until  a  few  days  before,  when  he  met  Dr.  Wheeler,  a  brother- 
in-law  of  appellant,  who  told  him  of  this  litigation^  and  he 
then  told  the  doctor  of  this  conversation. 
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If  this  testimony  were  believed  it  would  of  course  settle 
the  question.  What  the  court  below  thought  of  it  we  have  no 
means  of  knowing,  but  there  are  circumstances  that  raise  seri- 
ous doubt  as  to  some  portion  of  it  The  conversation  is  stated 
to  have  occurred  ten  years  before  it  was  related.  On  its  face 
it  is  somewhat  improbable  if  not  unnatural.  Counsel  accounts 
for  it  as  a  "  confession "  forced  by  conscience,  and  made  to 
an  old  friend,  for  relief,  if  not  resorted  to  as  a  refuge  from 
suicide.  But  it  certainly  was  not  accompanied  by  penitence, 
as  is  usual  with  confession.  It  has  some  appearance  of  an 
attempt  to  enlist  aid  to  conceal  his  crime  and  hold  on  to  its 
fruit  from  a  kpown  friend  of  the  party  to  be  wronged. 
O'Bannon  had  not  then  received  the  money,  at  least  not  from 
the  bank,  but  only  a  check  for  it,  and  that  not  payable  to  him- 
self but  to  appellant ;  so  that  to  realize  upon  it  a  forgery  oi* 
falsehood  as  foul  was  necessary,  since  his  authority  to  use  the 
name  of  the  payee,  if  ho  ever  had  any,  had  long  since  ceased. 
The  voluntary  taking  of  such  a  risk  of  betrayal  and  its  conse- 
quences was  not  to  be  expected  ;  yet  the  request  mido  of  th3 
witness  was  of  a  character  to  bo  received  witii  indignation 
and  resented  by  instant  exposure.  Ho  admitted,  also,  that 
since  the  death  of  O'Bannon,  his  widow  and  executrix,  the 
appellee  here,  had  sued  him  on  a  note  before  a  justice  of  the 
|)eace,  and  though  he  was  successful  in  that  court  slie  took  an 
appeal  and  got  her  judgment.  So  it  appears  that  for  ten 
years  and  so  long  as  O'Bannon  lived  he  was  silent,  and  when 
death  had  made  contradiction  impossible  and  he  ha^  oeen 
sued  for  a  debt  by  the  surviving  widow,  he  spoke.  His  si- 
lence and  his  speech,  under  the  circumstances  of  each  respect- 
ively, seem  alike  discreditable.  Still  further,  an  attempt  was 
made  to  impeach  him  generally.  Tlie  court  limited  the  num- 
ber of  witnesses  on  this  subject  lo  six  on  each  side.  Each 
produced  so  mxuy  and  offered  more.  We  do  hot  say  how  far 
the  attempt  succeeded  or  failed.  Observation  teaches  that 
men  in  general  are  reluctant  to  impeach  a  neighbor  and  are 
apt  to  speak  softly  and  with  qualification,  under  oath,  of  the 
fijenoral  reputation  even  of  those  whom  they  know  to  be  dis- 
credited.    Without  knowing  the  witnesses  or  hearing  them  tes- 
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tify,  a  just  idea  of  the  real  force  of  their  testimony  can  hardly 
be  formed.  It  is  perhaps  due  to  him  that  we  should  say  the 
impeaching  evidence,  as  it  appears  in  the  record,  was  not  very 
strong.  But  it  was  entitled  to  be  considered,  and  it  was  for 
the  judge  who  heard  it,  as  for  a  jury,  to  determine  its  weight 
If  he  thought  that  in  connection  with  the  ciic«nnstances  above 
referred  to  as  affecting  the  credibility  of  Miller  and  the  other 
imJispiited  facts  of  the  case  it  was  sufficient  to  overcome  or 
l)i^in''o  his  testimony,  we  see  no  suiiicient  reason  for  over- 
raling  his  judgment  on  that  point. 

It  Bcems  that  on  the  1st  of  February,  1875,  the  executive 
committee  of  the  insurance  company  assessed  against  its  policy 
holders  the  sum  of  $2,500  only,  for  the  payment  of  this  death 
loss,  but  the  notice  to  them  called  for  a  sxim  jper  capiti  which 
in  the  aggregate  would  amount  to  $5,000.  It  is  quite  likely, 
since  they  were  assessing  for  twelve  losses  for  that  month,  of 
which  some  were  of  $5,000  and  others  of  $2,500,  that  the 
latter  was  assessed  for  the  payment  of  the  |K)licy  in  question, 
through  inadvertence.  The  fact  does  not  affect  our  judgment 
herein,  because  it  is  clear  that  the  amount  paid  on  account 
of  this  loss  was  $5,000. 

Several  witnesses,  including  a  son  of  O'Bannon,  testified  that 
on  his  return  from  Chicago  in  January,  1875,  he  told  appel- 
lant, and  often  afterward  repeated  it  to  him  and  other  mem- 
bers of  the  family,  that  tlie  company  disputed  the  claim  be- 
cause of  a  letter  or  lettere  from  an  uncle  and  three  aunts  of 
appellant,  who  were  named,  to  the  effect  that  his  mother  had 
been  afflicted  with  a  cancer  for  years  before  she  was  insured, 
and  finally  died  of  it,  and  that  he  saw  such  letter  or  letters  in 
its  possession ;  and  some  of  them  added  that  in  consequence 
of  this  statement  appellant  broke  off  family  relations  with 
these  relatives  until  after  O'Bannon's  death. 

The  uncle  and  one  of  the  aunts  mentioned  then  resided  at 
Litchfield,  the  two  others  at  St.  Louis.  All  were  sworn  and 
offered  as  witnesses  to  prove  they  had  never  so  written  to  the 
company  or  anybody  else;  but  the  court,  upon  defendant's 
objection  excluded  them.  A  surgeon  from  St.  Louis  was 
offered  on  behalf  of  defendant  to  prove  that  she  was  operated 
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upon  and  treated  for  cancer  in  that  city  some  years  before 
the  policy  was  issned,  bnt  he  was  excluded  also.  We  are  in- 
clined to  think  the  evidence  relating  to  the  letters  should 
have  been  admitted,  not  because  it  would  at  all  aiflfect  the 
proof  that  O'Bannon  had  not  received  the  $3,000  or  the 
check  for  it  when  he  signed  the  receipt,  but  as  bearing,  in 
connection  with  other  evidence,  upon  the  question  of  a  fraud- 
ulent intention,  or  whether  he  had  formed  any  at  that  time, 
in  conjunction  with  Edwards  or  otherwise,  with  reference  to 
it.  But  we  are  not  disposed  to  reverse  the  judgment  on  ac- 
count of  its  exclusion,  for  several  reasons.  As  it  turned  out 
we  think  it  would  have  amounted  to  no  luore  than  ground 
for  suspicion  that  there  may  have  been  such  intention,  and 
would  not  have  supported  a  finding  that  there  was.  The 
Lead  book-keeper  was  permitted  to  testify  that  he  had  care- 
fully examined  all  the  papers  in  the  office  relating  to  this 
c^aim  and  found  no  such  letters,  nor  ever  heard  of  any, 
though  he  would  if  any  such  had  been  received.  This  sub- 
stantially covered  the  same  matter,  and  no  doubt  the  judge 
was  satisfied,  as  we  also  assume,  that  no  such  letters  were 
written. 

We  are  not  satisfied,  however,  that  O'Bannon  said  he  saw 
them.  It  is  possible  that  on  that  point  the  recollection  of  the 
witnesses,  whose  honesty  is  not  doubted,  was  at  fault.  It  ap- 
pears by  a  letter  to  the  company  from  one  of  its  agents  that 
it  had  been  informed  of  a  personal  injury  to  Mrs.  Vigus 
before  the  date  of  her  policy,  from  an  obstruction  of  a  side- 
walk in  Litchfield,  for  which  she  had  recovered  damages,  and 
also  that  the  secretary  had  written  letters  to  apjxjllant  in 
regard  to  her  health  which  were  not  produced  "  having  been 
buraed  by  him,  as  he  stated,  nor  their  contents  disclosed; " 
nor  need  there  be  any  question  that  the  matter  of  a  cancer 
was  spoken  of  by  O'Bannon,  nor  that  the  relatives  named  were 
mentioned  as  being  reported  to  have  given  information  about 
it.  What  he  said  on  that  subject  was  not  to  appellant  alone 
or  in  confidence  nor  confined  to  a  single  occasion.  It  long 
continued  to  be  talked  of  by  him  to  and  among  the  different 
members  of  the  family.     From  these  circumstances,  after  so 
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long  a  time  and  through  the  repeated  conversations  on  the 
sabject  since  his  death,  with  inevitable  variationa  and  addi- 
tions, that  would  naturally  take  place  in  the  family,  in  view  of 
this  litigation,  some  of  them  may  well  have  come  to  think 
he  so  reported.  The  statement  that  he  understood  such  let- 
ters had  been  written,  or  tliatthe  company  so  claunod,  would 
liave  fully  answered  his  puri)oso,  whether  it  was  fraudulent  or 
not,  to  get  appellant's  ratification  of  his  settlement.  Bat  such 
a  lie  as  is  here  charged  was  so  needless,  so  likely  to  provoke 
denial  and  lead  to  investigation  and  exposure  with  such  seri- 
ous consequences  to  him,  that  to  believe  he  told  it  and  re- 
paated  it  from  time  to  timn,  to  different  persona,  with  no 
charge  of  secrecy,  and  continued  to  live  in  the  neighborhood 
of  everybody  interested  to  deny  and  disprove  it,  and  yet  was 
never  convicted  of  it  or  even  charged  with  it  until  after  his 
death,  certainly  requires  clear  proof. 

If,  however,  it  is  to  be  believed  from  the  evidence  in  this 
case,  then  the  fact  would  operate  powerfully  to  take  th  j  claim 
out  of  the  exception  mide  by  §  22  and  leave  it  subject  to  the 
bar  of  the  Statute  of  Limitations. 

Appel'ant  was  a  young  but  full  grown  man  of  business 
education  and  some  experience.  Ills  claim  against  the  insur- 
ance company  was  for  $5,000.  He  knew  of  no  reason  why  it 
should  not  be  paid  in  full.  He  knew  that  by  the  proofs  sub. 
mitted  and  approved  his  mother  was  shown  to  have  died  of 
paralysis.  His  agent  to  collect  the  claim,  and  who  had  him- 
self been  a  witness  to  prove  the  death  from  paralysis,  re- 
turned with  the  report  that  he  could  get  only  $2,000,  because 
her  own  brother  and  sisters,  namod  and  within  easy  reach,  had 
informed  the  company  in  writing  which  he  had  seen,  that  she 
died  of  a  cancer  from  which  she  had  been  suffering  for  twenty 
years.  And  thereupon  he  at  once  accepted  the  little  that 
was  offered,  relinquished  his  claim  to  tlie  large  amount  with- 
held, and  broke  off  relations  with  his  uncle  and  aunts  without 
explanation  of  the  cause,  or  any  inquiry  of  them  or  of  the 
insurance  company  as  to  the  fact  or  reason  of  so  injurious  a 
communication.  Such  inquiry,  made  promptly,  would  have 
prevented  the  settlement,  or  at  any  time  within  five  years 
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after,  it  would  have  discovered  the  cause  of  action  here  relied 
on,  if  any  thare  was.  Its  omission,  in  anj  view,  was  unjust  to 
his  relatives  and  to  himself. 

The  only  excuse  ofifered  for  it  is  his  confidence  in  O'Bannon 
and  the  relations  long  existing  between  them.  We  think 
these  insuflicient  The  law  requires  reasonable  diligence. 
What  degree  of  diligence  is  reasonable  must  depend  upon  the 
special  circumstances  of  the  case.  Where  relations  of  tnist 
and  confidence  exist  a  lesser  degree  may  be  reasonable  than 
would  be  so  if  the  parties  were  strangers  or  dealing  at  arm's 
length,  but  in  every  case  it  must  be  reasonable  under  all  its 
circumstances.  Faith,  however  sincere,  which  neglects  work 
where  reason  demands  it,  is  not  accepted  by  the  law  as  a  sub 
stitute  for  diligence. 

Bat  the  rule  refeiTed  to  by  counsel  in  this  connection  does 
not  apply  here.  There  is  no  evidence  that  appellant  believed 
or  suspected  that  his  mother  died  of  cancer  or  was  suffer. 
ing  from  it  when  she  was  insured.  From  his  treatment 
of  his  relatives  and  the  evidence  admitted  the  contrary  is 
to  be  infen-ed.  His  confidence  in  O'Bannon's  statement 
should  itself  have  caused  rather  than  prevented  inquiry. 
If>  the  company  had  shown  him  such  letters  reasonable  care 
and  diligence  with  reference  to  his  own  interests  would  have 
required  him  to  see  the  in  form  in ts  and  be  satisfied  of  the 
truth  of  the  information  before  he  settled  with  it. 

We  are  of  opinion  therefore  that  appellant  suffered  no 
harm  by  the  exclusion  of  this  ev  donee,  and  if  it  had  been 
received  and  the  court  had  found  that  O'Bannon  said  he  saw 
the  letters  or  that  the  company  declined  to  pay  in  full  for  the 
reason  stated,  it  would  have  no  less  supported  him  in  the  con- 
clusion we  reach,  that  the  claim  is  not  within  the  exception 
made  by  §  22  of  the  Statute  of  Limitations.  It  was  presented 
ten  years  after  the  cause  of  action,  if  any,  accrued,  and  after 
the  death  of  the  party  charged  with  the  fraud.  It  is  defended 
by  his  widow  under  very  great  disadvantages.  She  is  not 
chargeable  with  any  knowledge  of  the  facts  alleged  by  appel- 
lant and  can  derive  no  aid  even  by  way  of  information  or 
suggestion  from  him  who  must  have  had  it  and  whose  conduct 
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and  character,  so  dear  to  her,  arc  here  in  question.  In  such  a 
case  the  statute,  where  it  applies  as  a  rule,  \^  prima  facie  a 
just  and  necessary  as  well  as  a  full  protection,  which  should 
be  denied  only  where  the  cause  of  action  is  both  fairly  proved 
and  fairly  shown  to  be  within  the  exception.  Both  of  these 
issues  were  made  and  tried.  We  need  not  say  that  the 
finding  was  clearly  right  upon  either ;  but  we  are  clearly  of 
opinion  there  was  evidence  sufficient  to  support  it  upon  both. 

It  is  said  the  court  bslow  im  >roporly  refused  to  hold  certain 
propositions  of  law  submitted  for  appellant. 

As  to  the  one  numbared  2,  we  see  no  room  in  this  case  for 
any  presumption  of  law  to  determine  the  question  of  notice, 
wh3th3r  actual  or  coa3tractive,  anJ  which  is  iniendsd  the 
proposition  does  not  indicate.  It  depended  on  the  evidence 
alone,  which  called  for  no  presumption.  If  it  was  appellant's 
duty  to  make  inquiry  he  is  chargeable  with  notice  of  what  the 
inquiry  would  surely  have  discovered.  No.  3  is  here  a  pure 
abstraction.  As  to  No.  6,  the  law  does  not  determine  what 
ovid3n30  in  a  given  case  is  to  be  deemsd  "satisfactory''  and 
the  proposition  does  not  define  wliat  is  "  convincing."  No.  7 
im,)roperly  regards  the  receipt  as  the  exclusive  m3an^  of 
knowledge  of  the  fact  in  question,  and  makes  the  law  deter- 
mine th3  suffisiensy  of  a  particular  item  of  evidsnca.  No.  9, 
if  true  as  matter  of  law,  which  we  need  not  decide,  is  impor- 
tant only  where  the  evidence  is  exactly  balanced,  which  can 
hardly  be  claimed  to  be  the  case  here.  No.  10  is  substan- 
tially embodied  in  No.  5  given.  The  hypothesis  in  No.  11 
lacks  the  necessary  element  of  falsity  of  the  report.  If  true, 
and  made  in  good  faith,  the  legal  consequence  stated  would 
not  follow.  In  reference  to  a  collection  "  afterward  "  we  have 
said  above  all  that  we  desire.  No.  12  made  the  qualification 
stated  in  No.  5  given. 

We  find  no  material  error  in  the  record. 

Judgment  affinned. 
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Comm'rs  of  Highways  of  Bloomington  Township 

V. 

,The  People  ex  rel.,  etc. 

1.  Discretion  07  highway  coMsnssiONBits— Mandamus. — ^The  duty 
of  highway  commissioners  as  outlined  in  sections  2  and  5  of  Rood  and 
Bridge  Act  of  1883,  is  general  in  its  terms,  and  its  performance,  as  to  time, 
manner  and  extent  of  repair,  is  necessarily  in  some  measure  conditional  and 
discretionary,  and  is  not  the  subject  of  mandamus. 

2.  Petition  fob  icANDASfus. — When  the  answer  to  a  petition  for  a 
writ  of  mindamus  is  suIEcient  in  law,  issues  of  fact  should  be  formed  upon 
it  by  further  pleading  even  though  it  traverses  the  allegation  of  th*^  petition, 
much  more  when  it  introduces  new  matter. 

3.  Mandamus  to  compel  rebuilding  of  bridge.— A  petition  for  a 
mindamus  to  compel  highway  commbsioners  to  rebuild  certain  bridge?, 
which  on  demand  they  had  refused  to  do.  Helff^  that  mandamus  will  not  lie 
in  this  case  inannuch  as  the  commissioners  were  without  the  means  and 
without  ability  by  taxation  to  procure  the  means  required  to  build  the 
bridges.  The  order  of  the  court  attempting  to  control  the  dwcretion  of  the 
commissioners  in  the  application  of  the  fund  on  hand  is  reversed. 

4.  Mandamus — Section  14  of  act. — Mandamus  will  not  lie  to  compel 
highway  commissioners  to  levy  a  tax  under  section  14  of  the  Road  and 
Bridge  Act  of  1883. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  O.  T.  Rebves,  Judge,  presiding.  Opinion  filed  February 
25,  1886. 

Messrs.  Tipton  &  Beaver,  for  appellant ;  that  when  a  duty 
is  general,  depending  on  judgment  and  discretion,  mandamus 
will  not  He,  cited  County  of  St.  Clair  v.  People,  85  111.  400. 

As  to  commissioners'  powers :  Brunas  v.  Town  of  Peoria, 
82  Bl.  11 ;  Commissioners  v.  Newell,  80  Bl.  588. 

Messrs.  Blades  &  Neville,  for  appellee;  cited  Ilall  v 
People,  67  Bl.  315;  County  of  St.  Clair  v.  People,  85  Bl.  40l/ 

Pleasants,  J.  The  petition  herein  filed  Oct.  6,  1884,  set 
forth  that  upon  that  part  of  a  public  highway  in  said  town  of 
Sloomington  which  is  on  or  near  the  center  line,  north  and 
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south,  of  section  27,  and  has  boon  in  nse  for  more  than  twenty 
years,  two  bridges  over  the  Little  Kickaix>o  creek  were 
washed  away  in  1882,  and  said  road  has  ever  since  been  im- 
passable; that  the  commissioners  of  highways  of  said  town 
have  had  due  notice  of  the  condition;  that  they  have  exam- 
ined said  road  and  bridges  at  different  times  and  know  what 
it  will  cost  to  repair  the  same;  that  the  petitioner  has  been  in- 
formed and  believes  they  have  on  hand  for  bridge  purposes 
money  enough  to  build  them,  and  have  been  notified  and  re- 
quested, but  refused  and  still  refuse  so  to  do,  and  prays  that 
a  mandamus  may  issue,  commanding  them  that  they  immedi- 
ately repair  said  bridges  and  put  the  road  in  condition  for  use 
as  a  public  highway,  and  if  they  have  not  money  enough  for 
the  purpose  that  a  mandamus  may  issue  compelling  them  to 
"  levy  a  tax  and  use  the  same  without  unnecessary  delay  to 
build  good  and  sufficient  bridges,"  and  for  such  other  and 
further  orders  in  the  premises  as  justice  may  require. 

Respondents  answered  that  if  there  ever  was  a  highway  at 
the  place  described  it  had  been  abandoned  and  a  new  road 
located  on  the  east  lino  of  said  section;  that  to  build  said 
bridges  and  the  approaches  thereto  would  cost  not  less  than 
$3,000,  being  more  than  twenty  cents  on  each  $100  of  the 
taxable  property  in  the  town;  that  they  had  no  money  to 
build  them;  that  the  levy  of  the  road  and  bridge  tax  made  by 
them  for  the  current  year  (18S5)  was  for  the  full  amount  of 
sixty  cents  on  each  $100,  allowed  by  law  for  them  to  raise, 
and  that  the  whole  would  be  needed  for  the  ordinary  repair 
of  roads  and  bridges;  that  they  also  had  levied  a  tax  of  twenty 
cents  on  each  $100,  to  pay  damages  allowed  and  awarded  for 
laying  out  and  vacating  roads  and  for  ditching  to  di*ain  them ; 
that  if  they  had  the  means  it  would  be  wasteful  and  useless  to 
build  said  bridges;  that  the  road  runs  along  the  bottom  of  the 
Little  Kickapoo,  by  which  it  is  twice  crossed,  and  by  reason 
of  the  character  of  the  soil  and  frequent  washouts  would  bo 
impracticable;  that  it  is  of  no  public  benefit,  the  travel  being 
fully  accommodated  by  other  roads  mentioned,  and  that  they 
have  twice  made  order  granting  petitions  to  vacate  the  same, 
which  were  reversed,  on  appeal  by  petitioner  to  three  super- 
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visoi^  in  consideration  of  promises  made  by  bim  by  way  of  in- 
ducement,  which  he  has  refused  to  fulfill. 

The  replication  denies  that  said  road  has  been  vacated  and 
that  petitioner  made  any  proposition  to  the  supervisors,  by 
way  of  inducement,  in  writing. 

Upon  a  hearing  by  the  court  without  a  jiuy  on  the  plead- 
ings and  proofs  the  writ  of  mandamus  was  neither  awarded 
nor  refused,  but  an  order  was  made  "  that  the  commissioners 
of  highways  proceed  at  the  earliest  practicable  time  to  put  said 
highway  in  suitable  repair  for  use  as  a  public  highway,  and 
to  this  end  *  *  *  take  all  the  steps  provided  by  statute  to 
raise  the  largest  amount  by  taxation  for  road  purposes  that  the 
|aw  allows,  and  thit  out  of  the  amount  of  taxes  that  come  into 
their  hands  from  the  levy  of  the  taxes  of  the  year  1885,  they 
set  apart  a  sum  sufficient  to  put  said  highway  in  a. suitable 
condition  for  public  travel,  and  that  they  proceed  to  make 
such  repair  on  said  highway  as  soon  as  they  have  the  funds  to 
do  so,  as  above  provided,  unless  prevented  from  beginning  at 
once  on  the  receipt  of  such  funds  by  the  condition  of  the 
weather,  and  that  defendants  pay  the  costs  of  this  proceed- 
ing," to  which  exception  was  duly  taken  and  an  appeal  prayed 
and  allowed. 

As  at  common  law,  so  under  the  statute,  the  office  of  a  man- 
damus is  to  compel  tlio  |X3rformauce  of  some  particular  act  or 
acts  of  imperative  duty,  due  by  clear  right  to  the  relator, 
which  he  has  properly  demanded  and  the  respondent  has 
refused.  Where  the  duty  is  not  specific  but  general,  and  its 
performance  as  such  involves  the  exercise  of  judgment  and 
discretion,  the  writ  will  not  lie.  This  is  elementary  law. 
Bouvier'sLaw  Diet.  (Mandamus  1-3-9);  Tapping  on  Mandamus 


Section  2  of  the  Eoad  and  Bridge  Act  of  1883,  declares  that 
"  The  commissioners  of  highways  shall  have  charge  of  the 
roads  and  bridges  of  their  respective  towns,  and  it  shall  be 
their  duty  to  keep  the  same  in  repair  and  to  improve  them  so 
far  as  practicable,"  and  by  Sec.  5  they  are  "  to  exercise  such 
care  and  supervision  over  them  as  the  public  good  may  re- 
quire," which  doubtless  mplies  the  duty,  subject  to  the  same 
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limitations,  of  putting  them  in  suitable  condition  for  pxibKc  uge 
and  travel  when  they  get  out  of  repair.  But  this  is  general, 
and  its  performance,  as  to  time,  manner  and  extent  of  repair,  is 
necessarily  in  some  measure  conditional  and  discretionary.  In 
these  broad  terms  therefore  it  is  not  the  subject  of  mandamus. 
County  of  St.  Clair  v.  the  People  ex  rel.,  85  111.  400-1. 

The  specific  act  or  acts  here  sought  to  be  enforced  was  the 
rebuilding  of  these  bridges,  which  had  been  demanded  and 
refused.  Whether  it  was  an  imperative  duty  of  the  commis- 
sioners might  depend  on  one  or  more  of*  many  cii*cumstances. 
The  answer  denied  it  on  several  distinct  grounds;  (1)  that  the 
road  had  been  abandoned  and  another  substituted;  (2)  that 
upon  petition  duly  presented  it  had  been  vacated  by  their 
order,  which  was  reversed  on  appeal  to  three  supervisors  in 
consideration  of  promises  made  by  relator,  which  he  had 
failed  and  refused  to  perform ;  (3)  that  they  had  no  money 
on  hand  with  which  to  rebuild  them,  nor  any  means  of  pro- 
curing tlie  amount  necessary  for  that  purpose;  (4)  that  if  the 
bridges  were  rebuilt,  the  road,  for  reasons  stated,  would  still 
be  impracticable  during  a  large  portion  of  the  year;  (5)  that  if 
practicable  it  was  not  demanded  by  public  necessity  or  con- 
venience, which  were  fully  met  by  others  mentioned. 

It  will  be  observed  that  some  of  these  averments  were  in 
denial  of  allegations  in  the  petition,  and  others  presented  new 
matter. 

We  understand,  under  the  statute,  as  before,  where  the 
answer  is  sufficient  in  law,  issues  of  fact  should  be  formed 
upon  it  by  further  pleading,  even  though  it  traverses  the 
allegation  of  the  petition — much  more  when  it  introduces 
new  matter.  Thus,  in  The  People  v.  The  111.  Cent.  R.  R  Co., 
62  111.  612,  the  court  said,  "It  will  be  seen  that  the  return 
traverses  the  allegations  of  the  writ,  which  charge,"  etc.  "  To 
this  portion  of  the  retuni  the  demnn-er  will  therefore  be 
overruled  and  the  relator  will  have  leave  to  withdraw  the 
demurrer  anjl  make  an  issue  of  fact."  Under  the  statute  the 
petition  takes  the  place  of  the  alteniative  writ  here  referred 
to,  and  the  answer  that  of  the  return.  And  in  The  People  v. 
The  Town  of  Waynesville,  88  HI.  472,  it  was  said,  '« There 
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were  no  pleas  filed  or  other  issues  made  than  were  presented 
by  tlie  petition  and  answer,  nor  other  special  issues  of  fact 
formed,  bnt  the  trial  was  had  before  the  jury  on  each  allega- 
tion contained  in  the  petition.  This  was  contrary  to  the  well 
established  practice  and  should  not  be  sanctioned.'' 

In  the  ease  at  bar  the  replications  filed  only  denied,  (1)  that 
the  road  had  been  "vacated"  (which  wo  think  was  not  intended 
to  be  alleged  in  the  answer),  and  (2)  that  any  "inducement" 
had  been  oflfered  to  the  supervisor  "in  writing"  (the  mate- 
riality of  which  may  be  doubted,  as  the  case  is  not  within 
the  tei-ms  of  §  51  of  the  act).  So  that  it  was  tried  as  was  the 
one  last  above  cited,  with  no  issues  bnt  those  presented  by  the 
petition  and  answer,  and  none  whatever  as  to  the  new  matter 
introduced  by  the  answer. 

Overlooking  this  irregularity  we  proceed  to  notice,  what 
.is  sufficient  for  our  present  purpose,  the  question  of  means 
with  which  to  rebuild  the  bridges. 

Without  these,  clearly,  there  could  be  no  duty  to  rebuild, 
for  it  would  not  be,  in  the  language  of  the  statute,  "  practi- 
cable." The  petition  represents,  upon  information  and  belief,, 
that  respondents  had  on  hand  money  enough  for  the  pm'poee.. 
The  answer  denies  it,  and  the  proof  is,  without  conti-adietion^ 
that  they  had  not  a  dollar.  This  ends  the  case  for  a  manda- 
mus "that  they  immediately  repair  said  bridges  and  (so)  put 
the  road  in  condition  for  use  as  a  public  highway."  And  why 
not  to  the  whole  case,  since  the  alternative  prayer — for  a  man- 
damus "that  they  levy  a  tax  and  use  the  same  without  unnec- 
essary delay  to  build  good  and  sufficient  bridge.:," — was  not 
supported  by  any  averment  that  they  had  refu  ed,  or  been 
requested  to  levy  a  tax,  or  could  have  raised,  by  3uch  means, 
the  amount  requu'ed.  But  waiving  this  omission,  the  answer 
averred  that  before  the  petition  was  filed  they  had  levied  for 
the  current  year  the  maximum  amount  allowed  by  law  for 
road  and  bridge  purposes;  that  in  their  judgment  it  would  all 
be  needed  for  ordinary  repairs,  and  that  the  bridges  and 
approaches  would  cost  $3,000.  And  although  no  issue  was 
made  upon  these  averments,  evidence  was  produced  in  sup- 
port of  them,  from  which  it  appeared  by  a  clear  preponder- 
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ance  that  the  cost  of  suitable  bridges  and  approaches  would 
be  $2,500,  and  absohitcly  that  the  vahie  of  the  taxable  prop- 
erty of  the  town,  outside  the  city  of  Bloomington,  by  the  last 
assessment  roll,  was  $66,486,  and  the  amount  levied  $4,500, 
or  about  69  cents  on  the  $100,  of  which  the  excess  over  60 
cents  was  to  pay  damages  allowed  and  awarded  for  laying  out 
and  vacating  roads  and  for  ditching  to  drain  them. 

This  exhausted  their  power  to  levy  a  tax  for  road  and  bridge 
purposes  under  §  13  of  the  statute,  and  no  other  is  given,  so 
far  as  we  have  been  able  to  find  or  are  advised  by  counsel, 
except  by  §  14,  which  authorizes  a  further  amount,  not 
exceeding  four  tenths  of  one  per  cent,  with  the  consent  in 
wi'iting  of  a  majority  of  a  joint  board  composed  of  the  com- 
missioners and  the  town  auditoi^s  and  assessor,  "if  in  the 
opinion  of  the  commissioners  a  gi-eater  levy  (than  is  allowed 
by  the  preceding  section)  is  needed  in  view  of  some  con- 
tingency and  they  certify .  the  same  as  therein  prescribed. 
But  the  record  contains  no  intimation  that  there  was  any 
contingency.  Certainly  the  destruction  of  these  bridges  was 
not,  of  itself,  nor  is  any  suggested  as  having  arisen  out  of  it ; 
and  if  there  had  been,  the  exercise  of  this  power  depended, 
first,  upon  the  discretion  of  the  commissioners  to  so  certify, 
and  second,  the  consent  of  one  or  more  of  the  other  town 
officers  mentioned,  and  tlierefore  it  could  not  be  compelled  by 
mandamus. 

It  is  thus  seen  that  they,  were  without  the  means  and  with- 
out ability  by  taxation  to  procure  the  means  required  to  build 
these  bridges.  Nor  were  they  under  any  obligation  of  duty 
to  apply  to  the  county  board  for  aid  under  §  19,  if  that  had 
been  the  case  attempted  to  be  made  by  the  petition,  for  the 
reason  that  they  were  not  able  to  "furnish"  on  the  part  of  the 
town  "  one  half  of  the  required  amount." 

The  specific  and  sole  object  of  this  proceeding  was  to  ol>- 
tain  a  writ  of  mandamus.  We  know  of  no  precedent  or  au- 
thority for  granting  an  order  of  court  in  lieu  of  it.  The 
order  here  made  requires  the  performance  of  no  particular 
jact,  but  generally  that  the  respondents  '•  proceed  at  the  earli- 
est practicable  time  to  put  said  highway   in  suitable  repair," 
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and  to  that  end  "  take  all  the  steps  provided  by  the  statute  to 
raise  by  taxation  the  largest  amount  that  the  law  allows"  and 
**ont  or  it  set  apart  a  sum  sufficient"  for  that  purpose.  An 
order  so  general  and  uncertain  can  hardly  be  said  to  be  in  the 
nature  of  a  mandamus. 

As  has  been  shown,  tlie  commissioners  had  already  levied 
the  largest  amount  allowed  by  the  law,  and  since  that,  in, their 
judgment,  was  not  as  much  as  was  needed  for  ordinary  repairs 
of  roads  and  bridges,  and  also  to  put  this  particular  piece  of 
road  in  suitable  condition  for  use  as  a  public  highway,  we  ap- 
prehend the  court  could  not  rightfully  control  their  discre- 
tion in  the  application  of  the  fund. 
\For  the  reasons  above  given  the  order  will  be  reversed. 

Order  reversed. 


Commissioners  of  Highways  of  Town  of  Oran 

V. 

John  A.  HoBLrr. 
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1.  Road  aito  Bridge  Act — ^Notice. — ^The  notice  required  to  be  given 
by  the  commissioners  of  hig^hways  under  section  33  of  the  Road  and  Bridge 
Act  of  18S3,  is  jurisdictional,  and  unless  it  has  b3en  given,  the  commission- 
ers are  not  authorized  to  act. 

2.  Saxe. — The  designation  of  a  general  locality  or  one  embracing  others 
commonly  known  as  places,  without  the  particular  place,  is  not  a  substan- 
tial compliance  with  the  statute.  Tbe  notice  in  this  case  held  defective, 
both  as  to  time  and  place. 

3.  Same— Damages. — ^Where  all  that  was  shown  upon  the  subject  of  dam- 
ages accruing  to  appellee  (Ro^vd  and  Bridge  Act,  §§  39,  40,  41)  was  set  forth 
in  the  following  recital  in  the  commissioners'  final  order, ''  that  the  route  of 
said  road,  so  far  as  it  passes  over  appellee's  lan.h  (describiag  the  land), 
passes  wholly  upon  an  old  established  route  which  was  duly  laid  out  and 
opened  many  years  since,  and  has  been  a  public  highway  since  1870,  that 
appellee  has  personally  released  alt  damages  accruing  to  him  from  laying 
out  a  road  along  said  route  through  his  land,''  the  court  is  of  opinion  that 
this  is  not  competent  evidence  of  what  is  so  recited. 

4.  Certiorari — ^Appeal. — An  appeal  is  a  recognition  of  jurisdiction. 
The  commissioners  not  having  acquired  jurisdiction  of  appellee's  perdoni 
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their  prooeedings  were  void,  therefore  there  was  nothing  to  appeal  from 
and  certiorari  was  the  proper  remedy. 

5.  Co9T8. — It  was  error  to  award  costs  against  tJie  commissioners-  per- 
sonally. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
C.  Eplsb,  Judge,  presiding.  Opinion  filed  February  25, 
1886. 

Mr.  OsoAB  Allen,  for  appellant ;  that  judgment  against 
respondents  for  costs  is  erroneous,  cited  Arnold  v.  Tharpe,  9 
Bradwell,  357. 

Substantial  compliance  with  the  statute  in  road  matters  is 
all  that  is  required  :  Town  v.  Town  of  BlackbeiTy,  29  DL  138. 

Certiorari  does  not  lie  to  investigate  a  question  which 
might  be  investigated  in  an  appeal:  Dillon  on  Municipal 
Corporations,  2d  Ed.,  §  743. 

Messrs.  Bltnn  &  Hoblit,  for  appellee ;  as  to  notice,  cited 
R  S.,  Ch.  121,  §  33  ;  Frizell  v.  Eogei-s,  82  111.  109. 

The  record  miist  affirmatively  show  either  that  the  owner's 
land  was  taken  by  legal  proceedings  to  assess  his  damages  or 
by  his  release  in  writing  accompanying  the  final  order:  R.  S., 
Ch.  121,  §  40;  Hyslop  v.  Finch,  99  111.  184;  People  v.  Mc- 
Roberts,  62  111.  38;  Kine  v.  Defenbangh,  64  lU.  291. 

Pleasants,  J.  Upon  review,  on  certiorari,  of  appellant's 
proceedings  to  lay  out  and  establish  a  highway,  the  circuit 
com*t  quashed  the  same,  and  they  appealed. 

The  petition  was  for  a  road  beginning  near  the  southwest 
corner  of  the  east  half  of  the  northeast  fractional  quarter  of 
section  6  in  T.  20  N.,  R.  1,  W.  of  the  3d  P.  M.,  and  running  by 
different  courses  and  distances,  of  which  the  last  being  nearly 
a  quarter  of  a  mile  was  over  land  of  appellee  to  the  south- 
east corner  of  section  31,  in  township  21. 

Section  33  of  the  Road  and  Bridge  Law  of  1883  provides 
that  "  whenever  the  commissioners  shall  receive  any  such  pe, 
tition  they  shall  fix  upon  a  time  when  and  place  where  they 
will  meet  to  examine  the  route  of  such  road  and  to  hear  rea^ 
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sons  for  or  against  tlie  altering,  widening,  vacating  or  laying 
out  the  same,  and  they  shall  give  at  least  ten  days*  notice  of 
the  time  and  place  of  such  meeting  by  posting  np  notices  in 
five  of  the  most  public  places  in  the  township,  in  the  vicinity 
of  the  road  to  be  widened,  altered,  vacated  or  laid  out." 

The  notice  here  required  is  jurisdictional,  and  unless  it  has 
been  given  the  commissioners  are  not  authorized  to  act.  Friz- 
ell  V.  Rogers,  82  111.  Ill;  Commissioners  v.  Harper,  38  Id. 
103 ;  Corley  v.  Kennedy,  28  Id.  143.  And  the  requirement 
must  be  strictly  complied  with.  Hyslop  v.  Finch  et  al.,  99 
Id.  171  (p.  184). 

In  this  case,  besides  other  defects  of  less  importance,  the 
notice  as  to  the  time  and  place  was  that  they  had  ''  fixed  upon 
the  9th  of  March,  A.  D.  1885,  at  the  hour  of  one  o'clock  p.m. 
in  Beason,  in  said  town." 

The  record  presents  no  evidence  of  the  time  or  manner  of 
giving  it  except  the  recital  in  the  final  order  declaring  said 
road  to  be  laid  out  and  established,  that  "said  commissioners 
gave  ten  days'  notice  of  said  meeting  by  posting  up  notices  on 
said  9th  day  of  March^  A,  D.  1885^  in  writing,  in  five  of  the 
most  public  places  in  said  Oran  township,  in  the  vicinity  of 
the  said  above  described  road." 

Peihaps  this  was  a  clerical  error  in  drawing  up  the  order 
or  in  copying  it  into  the  transcript,  since  notice  of  a  meeting 
to  be  held  on  the  9th  of  March,  posted  on  that  day,  is  cer- 
tainly not  ten  days'  notice  of  such  meeting.  But  the  notice 
itself  is  not  such  as  the  statute  requires  in  respect  to  the  place 
of  meeting.  In  the  final  order  Beason  is  described  as  "  a  small 
unincorporated  village  of  about  a  dozen  houses,"  and  the 
meeting  is  therein  said  to  have  been  held  '"at  the  office  of 
William  P.  Kandolph,  a  grain  dealer,  in  said  village."  This 
office,  then,  was  '*  the  place "  where  they  met,  and  it  was  a 
place  not  specified,  as  it  might  have  been,  by  name,  descrip- 
tion or  reference,  in  the  notice  given.  In  other  words,  there 
was  no  notice  of  the  place  of  meeting. 

It  is  said  Beason  was  a  place.  So,  and  in  the  same  sense,  the 
second  week  in  March  was  a  time.  But  a  notice  that  the  com- 
missioners would  meet  at  the  hour  of  one  o'clock  p.  m.,  in  the 
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second  week  of  March,  A.  D.  1885,  would  liardly  be  a  notice 
of  "tlie  time,"  within  the  meaning  of  the  statute.  Again, 
notice  in  the  alternative  of  a  meeting  at  one  place  or  another, 
as  "at  Eandolph's  office  or  the  postoffice,"  is  not  notice  of  a 
meeting  at  either.  The  one  here  given  was  no  better  than 
if  it  had  read,  "the  office  of  William  P.  RandoljJi,  or  some 
other  of  the  dozen  houses  in  Beason,  in  said  town."  It  should 
be  so  definite  that  one  who  knows  or  ascertains  the  place  as 
designated  or  described,  will  thereby  know,  or  learn  without 
further  inquiry,  at  least  the  building — if  it  be  a  building — in 
which  the  meeting  will  be  held.  It  nmst  designate  the  pl^ce 
directly,  and  not  merely  put  him  on  inquiry  for  it.  It  can  not 
properly  make  him  liable,  without  his  fault,  to  attend  at  two 
or  more  places  in  order  to  find  one  meeting.  Appellee  might 
have  attended  at  any  one  or  more  of  the  others  (no  less  in 
Beason  than  was  Randolph's  office)  without  being  at  the  place 
of  the  meeting.  In  short,  the  designation  of  a  general  locality, 
or  one  embracing  others  commonly  known  as  places,  without 
the  particular  place,  is  not  a  substantial  compliance  with  the 
statute. 

Here  we  might  stop,  since  this  defect  makes  void  the  whole 
proceeding  on  the  part  of  the  commissioners.  But  we  further 
observe  it  does  not  appear  from  the  record  that  the  damages 
accruing  to  appellee  by  reason  of  the  laying  out  of  said  road 
over  his  land  were  either  released,  agreed  upon,  assessed  or  in 
any  way  ascertained,  as  is  expresslj'  required  and  made  essen- 
tial by  §§  39,  40.,  41  of  the  statute.  All  that  is  shown  upon 
that  subject  is  set  forth  in  the  following  recital  in  said  final 
order,  to  wit:  "  that  the  route  of  said  road,  so  far  as  it  passes 
over  lands,  that  is  to  say  the  north  half  of  east  half  of  section 
six,  owned  by  said  Iloblit,  passes  wholly  upon  an  old  estab- 
lished route  which  was  duly  laid  out  and  opened  many  years 
since,  and  has  been  a  public  highway  since  the  year  A.  D. 
1870;  that  said  Iloblit  has  personally  released  all  damages  ac- 
cruing to  him  from  laying  out  a  road  along  said  route  through 
hisland  above  specified."  We  apprehend  this  is  not  com])etent 
evit'en  e  of  what  is  so  recited.  The  record  contains  a  notice 
from  t'.icse  commissioners  to  appellee  "to  remove  his  fences 
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Btanding  across  or  being  in  any  way  upon  the  line "  of  the 
highway  so  recited  to  have  been  "duly  laid  out  and  opened," 
from  which  it  appears  it  was  not  then  open. 

If  the  recital  was  true  it  was  their  duty  to  remove  the 
fences  and  open  the  highway  as  one  already  established,  and 
not,  upon  this  petition  and  their  own  assumptions  as  to  other 
and  diflferent  proceedings  having  no  connection  with  these,  to 
establish  it.  They  could  not,  by  mere  recital,  furnish  even 
prima  faciiS  proof  of  anything  which,  according  to  the  recital 
itself,  foimed  no  part  of  the  proceedings  in  which  the  order 
containing  it  was  made.  These  must  stand  or  fall  by  their 
own  record  exclusively.  The  circuit  court,  then,  could  not 
know,' from  this  record,  that  any  part  of  the  route  had  been 
"duly  laid  out"  many  years  before,  or  that  appellee  had  re- 
leased his  damages,  or  that  they  were  agreed  upon  by  him 
and  the  commissioners  or  assessed  by  a  jmy.  No  such  release, 
agreement  or  assessment  was  deposited  and  iiled  in  the  office 
of  the  town  clerk  with  the  final  order  establishing  the  high- 
way as  the  statute  rc^juired.  Hyslop  v.  Fincjh,  supra,  Tlie 
commissioners  therefore  proceeded  illegally  in  making  such 
order. 

Appellants  entered  a  motion  below  to  quash  the  writ  of 
certiorari  ior  divers  alleged  defects  of  form  in  the  petition 
therefor,  and  also  in  the  form  and  direction  of  the  writ  itself. 
This  motion,  however,  came  after  a  certified  copy  of  the  pro- 
ceedings had  been  returned  and  filed.  The  respondents  and 
the  record  were  then  duly  bafore  the  court.  All  had  been 
accomplished  that  could  have  been  by  a  proper  writ  upon  a 
proper  petition,  and  the  defects  alleged  were  immaterial. 
The  motion  was  properly  overruled. 

It  is  also  said  there  was  a  rcraody  by  appeal  to  three  super- 
visors, and  hence  that  certiorari  would  not  lie.  For  the  rea- 
son above  given  the  commissioners  acquired  no  jarisdiction  of 
the  person  of  appellee  or  of  the  subject-matter.  Their  pro- 
ceedings being  therefore  void  there  was  nothing  to  appeal 
from.  An  appeal  is  a  recognition  of  jurisdiction.  FrizcU  v. 
Kogers,  supj^a.  The  record  of  these  proceedings  was  rightly 
quashed* 
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But  it  was  error  to  award  costs  against  tho  oomiuissioners 
persoDally ;  R  S.  1880,  Ch.  139,  §  50;  Commissioners,  etc.,  v. 
The  People,  38  III.  U7 ;  H.ndman  v.  Village  of  Aledo,  6 
Bradwell,  442;  Arnold  v.  Tharpo,  9  Id.  357;  and  for  this  error 
the  judgment  must  be  reversed  and  tho  cause  remanded. 

Eeversed  and  remanded. 


The  People  ex  rel.  t 

V. 

Board  of  Supervisors  of  Macon  County. 

Mandahus — ^Broxib  Act. — A  petition  for  mindimis  to  compel  the 
board  of  supervisors  to  make  an  appropriation  in  aid  of  the  repairing*  of  a 
bridge.  The  application  f^r  aid  was  mide  under  section  19  of  the  Road 
and  Bridge  Act  of  18B3.  On  demurrer  to  the  petition,  held,  that  the  peti- 
tion shows  a  prima  faeie  case  for  a  mandamus;  that  the  languiige  used  in 
section  19  does  not  clothe  th3  board  of  8up3rvisor3  with  the  right  to  deter- 
mine conclusively  whether  the  duty  of  making*  the  appropriation  asked  has 
arisen.  Distinguished  from  the  case  of  People  v.  Dental  Elxaminers,  110  III. 
180. 

Ebbob  to  the  Gircait  Court  of  Macon  county.  Opinion  filed 
February  25, 1886. 

Mr.' W.  O.  JoffKs,  for  plaintiff  in  error;  th\t  a  proper  state 
of  facts  appearing  there  is  no  discretion  in  the  board  of  sn- 
pervisora  to  refuse  to  make  the  -appropriation,  cited  People 
V.  Bd.  of  Supervisoi-s,  100  III.  640;  Town  of  Nsw  Boston  v.  Bd. 
of  Supervisors,  110  111.  197;  Bd.  of  Supervisors  v.  People,  110 
111.  611. 

The  determination  of  the  cammis3ion3rs  as  to  the  necessity 
for  the  repair  of  the  bridge  and  its  cost,  the  kind  of  repairs  to 
be  made,  and  as  to  the  major  part  of  the  money  coming  to 
their  hands  being  necessary  for  the  ordinary  repair  of  the  roads 
and  bridges,  is  final,  and  establishes  the  existence  of  the  facts 
as  they  have  determined  them  to  be :  Bd.  of  Supervisore  v.  The 
People,  12  Bradwell.  210;  The  People  v.  Bd.  of  Supervisors, 
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100  HI.  640;  Town  of  New  Boston  v.  Board,  110  111.  197  • 
Board  of  Supervisors  v.  The  People,  110  HI.  511. 

The  statute  under  consideration  should  be  construed  liber- 
ally, because  it  is  remedial :  Bd.  of  Supervisors  v.  Town  of 
New  Boston,  13  Bi-adwell,  274;  Potter's  Dwarris,  p.  231; 
Walcott  V.  Pond,  19  Conn.  697. 

Mr.  Edward  P.  Vail,  for  defendants  in  error ;  that  man- 
damus will  not  lie,  cited  People  v.  Jameson,  40  HI.  93  ;  Peo- 
ple V.  Dental  Examiners,  110  III.  180 ;  People  t.  Common 
Council,  78  N.  T.  33 ;  Freeman  v.  Selectmen,  34  Conn.  406; 
Hoole  V.  Kinkoad,  17  Nev.  217 ;  Bailey  v.  Ewart,  52  la.  Ill ; 
Benjamin  v.  Perkins,  55  Cal,  483  ;  Hildreth  v.  Heath,  1  Bi-ad- 
well,  83 ;  U.  S.  v.  Howard,  17  Howard,  225 ;  People  v. 
McCormick,  106  111.  184. 

Pleasants,  J.  Tliis  was  a  petition  for  mandamus  to  com- 
pel appellees  to  make  an  appropriation  in  aid  of  the  repairing 
of  a  bridge  over  Sangamon  river,  in  Decatur  township,  which 
the  circuit  court  dismissed  on  demurrer ;  and  the  question  is 
whether  it  was  sufficient  in  law. 

The  application  for  aid  was  made  under  section  19  of  the 
Koad  and  Bridge  Act  of  1883,  so  much  of  which  as  is  pertinent 
is  as  follows : 

"  When  it  is  necessary  to  construct  or  repair  any  bridge 
over  a  stream,  or  any  approach  or  approaches  thereto,  by 
means  of  an  elnbankraent  or  trestle  work,  on  a  public  road, 
in  any  town,  or  on  or  nsar  to  or  across  a  town  line,  in  which 
work  the  town  is  wholly  or  in  part  responsible,  and  the  cost 
of  which  will  be  more  than  twenty  cents  on  the  one  hundred 
dollars  on  the  latest  assessment  roll>  and  the  levy  of  the  road 
and  bridge  tax  for  that  year  in  said  town  was  for  the  full 
amount  of  sixty  cents  on  each  one  hundred  dollars  allowed  by 
law  for  the  commissioners  to  raise,  the  major  part  of  which  is 
needed  for  the  ordinaiy  repair  of  roads  and  bridges,  the  com- 
missioners may  petition  the  county  board  for  aid,  and  if  the 
foregoing  facts  shall  appear  the  county  board  shall  appropri- 
ate from  the  county  treasury  a  sum  sufficient  to  meet  one  half 
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the  expense  of  tLe  said  bridge  or  other  work,  on  condition 
that  the  town  asking  aid  shall  furnish  the  other  half  of  the 
required  amount.  *  *  *  Provided,  however,  that  before 
any  bridge  or  approaches,  as  contemplated  as  above,  shall  be 
constructed  or  repaired  under  the  provisions  of  this  section, 
the  commissioners  shall  make  a  careful  estimate  of  the  prob. 
able  cost  of  the  sama  and  attach  thereto  their  affidavits  that 
the  same  is  necessary  and  will  not  be  more  expensive  than  is 
needed  for  the  purpose  desired ;  and  such  estimate  and  affidavit 
shall  be  filed  with  the  petition. " 

The  petition  for  the  writ  represent?  that  the  petition,  esti- 
mate and  affidavits  therein  set  forth  in  hcBc  verba ^  weie  j  re- 
sented by  the  relators  to  the  appellees  at  their  annual  meeting 
in  September,  1885;  that  the  statements  therein  contained  were 
true ;  that  there  was  then  in  the  county  treasury,  not  other- 
wise appropriated,  a  sum  sufficient  to  pay  the  amount  asked 
for;  that  they  demanded  the  appropriation,  and  that  the  board 
re/used  to  make  it. 

Appellees  here  admit — what  appears  on  the  face — that  this 
petition  properly  aveiTcd  every  ma  ter  that  is  by  said  section 
made  a  condition  of  the  appropriation,  and  that  the  estimnto 
of  cost  and  affidavits  thereto  attached  and  filed  with  said  pe- 
tition were  in  proper  form  ;  and  the  demurrer  further  admits 
that  those  statements  were  true  in  fact,  and  that  they  never- 
theless refused  the  demand  to  make  the  appropriation,  and 
yet  they  insist  that  relators  are  not  entitled  to  a  writ  of  man- 
damus nor  to  an  answer  to  the  petition  for  it.  • 

This  position  rests  wholly  upon  the  i)hrase  in  the  section 
above  quoted  "  and  if  the  foregoing  facts  shall  appear." 

It  is  claimed  that  this  is  a  condition  which  makes  the  pe- 
tition mere  allegation ;  and  requires  evidence  aliunde  of  the 
facts  alleged,  to  the  satisfaction  of  the  county  board;  from 
which  it  follows  and  is  claimed  that  if  mandamus  will  lie  in 
any  case  of  this  kind  the  petition  for  it  here  is  fatally  defect- 
ive in  not  averring  that  such  evidence  was  produced,  and 
that  the  facts  did  thereby"  appear"  to  the  board;  and  further 
that  the  county  board,  having  the  right  to  require  such  evi- 
dence, and^  consequently  to  determine  its  sufficiency,  must 
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also  have  the  discretion  to  make  or  refuse  the  appropriation 
as  it  shall  or  shall  not  bo  satisfied  by  it ;  in  short,  that  this 
section  of  the  statute  is  not  mandatory,  but  directory  laerely, 
and  that  therefore  maadamiis  will  not  lie   in  any  case. 

From  the  premises  assumed  the  conclusion  is  inevitable.  If 
discretion  is  ficiven  its  exercise  in  a  particular  way  can  not  be 
compelled.  The  People,  ex  rel.,  v.  Dental  Examiners,  110  IlL 
180;  Board  of  Supervisors  of  Will  Co.  v.  The  People  ex  i*el., 
Ibid.  517;  and  the  action  of  the  board  is  final,  for  no  provision 
is  made  for  its  review  by  appeal  or  otherwise. 

Upon  this  view  of  the  effect  of  the  phrase  in  question,  as 
is  inferred  from  the  argument  here  made,  the  circuit  court 
sustained  the  demurrer.  We  do  not  concur  in  it.  This  sec- 
tion (19)  is  new  and  a  substitute  for  the  110th  of  the  act  of 
1879,  which  was  as  follows:  "When  it  shall  be  necessary  to 
construct  or  repair  any  bridge  in  any  town,  or  to  build  a 
bridge  over  any  stream  between  towns,  or  over  streams  on 
roads  between  towns  in  the  same  county,  which  would  be  an 
unreasonable  burden  to  the  same,  the  cost  of  which  will  be 
more  than  can  be  raised  in  one  year  by  ordinary  taxes  for 
bridge  purposes  in  such  town  or  one  of  such  towns,  the  com- 
missioners of  highways  of  either  town  desiring  to  build  such 
bridge  shall  present  a  petition  to  the  county  board  in  which 
such  town  or  towns  is  situated,  praying  for  an  appropriation 
from  the  county  treasury  to  aid  in  the  building,  constructing 
and  repairing  of  such  bridge ;  and  snch  county  board  shall, 
when  one  half  of  the  necessary  funds  have  been  provided  for 
by  the  town  authorities  of  either  or  both  such  town  or  towns, 
appropriate  the  other  half." 

Under  that  section  the  county  board  was  not  bound  to 
make  the  appropriation  upon  a  petition  of  the  commissioners 
of  highways  merely  asking  for  it,  without  averring  the  neces- 
sary facts.  These  must  not  only  have  existed,  but  also  "ap- 
peared" to  the  body  called  on  to  make  it  by  reason  of  them. 
Thus,  they  were  justified  in  refusing  it  where  it  was  shown, 
on  proceedings  for  a  mandamus,  that  the  provision  for  the 
.  other  half  of  the  expense  had  not  been  legally  made  by  the 
town  authoritieSj^butoiily  by  private  arrangement  by  the  corn- 
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misfiioners  for  the  loan  of  it  when  needed.  Board  of  Supervis- 
ors of  Stark  Co.  v.  The  People  ex  rel.,  110  111.  677.  Yet  it 
was  al%o  lield  that  a  petition  for  mandamus,  setting  forth  a 
petition  to  the  county  board  which  properly  averred  all  the 
facts  indicated  by  the  statute  as  conditions  of  the  appropria- 
tion and  a  refusal  of  the  demand  thereon  to  make  it,  without 
showing  the  production  of  any  other  proof  of  these  facts  to 
the  county  board,  was  sufficient  on  demurrer.  The  People 
ex  rel.,  v.  The  Board  of  Supervisors  of  Iroquois  Co.,  100  111. 
640;  Town  of  New  Boston  v.  Supervisors,  etc.,  110  Id.  197. 

Thus  it  is  shown  that  under  that  section,  although  not  in 
terms  required,  it  was  no  less  necessary  than  under  the  substi- 
tute now  in  force  and  the  particular  phrase  therein  relied  on, 
that  the  facts  should  appear  to  the  county  board;  yet  the  un- 
supported petition  of  the  commissioners  was  sufficient,  ^r /ma 
faciCy  as  to  all  that  were  averi-ed  in  it.  In  other  words,  tbat 
the  facts  did  "  appear"  j?rimay<z<?t^,  by  means  of  the  petition 
alone,  when  therein  properly  aveiTed.. 

It  would  seem  that  the  phrase  under  consideration  really 
made  no  change  in  the  law,  but  only  declared  in  terms  what 
was  before  implied  and  still  wouW  be,  without  it.  Section 
110  of  the  act  of  1879  imposed  an  imperative  duty,  upon 
the  conditions  or  in  the  case  therein  specified,  and  mandamus 
would  lie.  Board  of  Supervisoi's  of  Will  Co.  v.  The  People 
ex  rel.,  110  111.  517,  and  cases  supra  and  so,  by  parity  of 
reasoning,  does  section  19  of  the  act  of  1883.  Tlie  clause  in 
question  invests  the  county  board  in  such  cases  with  no  more 
discretion  or  right  of  final  judgment  as  to  the  duty  of  making 
the  appropriation,  than  is  possessed  by  all  parties  charged 
with  an  imperative  duty  upon  conditions  or  in  a  case  pre- 
scribed. To  all  such  parties  the  facts  constituting  the  condi- 
tions or  case  upon  which  the  duty  arises  must  **  appear."  But 
they  do  appear,  in  the  sense  intended  when  they  are  set  forth  or 
presented — when  information  of  them  is  given-- to  such  party 
in  the  manner  prescribed  by  the  law  imposing  the  duty,  if  any 
is  so  prescribed,  or,  if  not,  in  any  reasonable  and  effectual 
manner.  Proof  of  them  to  his  satisfaction  is  never  re- 
quii'ed.     He  can  make  no  issue  upon  such  information,  but 
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mast  act  upon  it  and  the  demand  to  perform,  by  complying  or 
refusing.  Of  course  and  necessity  he  must  determine  for 
himself,  in  the  first  instance,  whether  the  information  is  in 
proper  form  or  the  facts  stated  really  exist,  but  that  is  not  such  a 
discretion  as  bars  a  mandamus.  If  for  any  reason  in  his  judg- 
ment he  ought  not  to  do  the  thing  demanded  he  may  refuse, 
but  his  judgment  is  not  conclusive.  He  must  submit  to  that 
of  the  court  upon  the  proceeding  for  a  mandamus.  The  issue 
is  made,  not  upon  the  presentation  of  the  facts  or  the  de- 
mand to  perform,  but  upon  the  petition  for  mandamus. 

So  here,  consistently  with  the  view  that  the  statute  is  imper- 
ative and  with  the  usual  course  in  such  cases,  it  contemplates 
no  issue  upon  the  petition  to  the  county  board.  No  notice 
to  whom  it  may  concern,  of  the  intention  to  present  it,  is  re- 
quired to  be  given ;  no  provision  for  answer  thereto  is  made ; 
no  mode  of  trial  is  indicated  ;  no  tribunal  for  its  determina- 
tion assigned. 

The  conditions  of  the  duly  are  certain  facte  specified,  a 
petition  presented  with  accompanying  estimate  and  affidavits, 
and  a  demand  of  ite  performance.  The  means  and  mode  of 
information  to  the  county  board  of  the  conditions  or  case  for 
its  performance,  is  the  petition  with  the  accompanying  papers 
in  proper  form.  If  they  contain  and  present  them  they 
thereby  do  "  appear "  in  the  sense  of  the  law.  Thereupon 
the  county  board  must  act,  by  making  the  appropriation  or 
refusing  to  make  it  If  they  refuse,  they  must  do  so  at  the 
peril  of  their  ability  to  justify  it  on  the  proceedings  that  may 
follow  to  compel  them. 

Just  here  is  a  principal  fallacy  in  the  argument,  for  appel- 
lees' counsel  assume  the  only  alternatives  to  be  that  the  county 
board  must  have  the  power  to  determine  conclusively  the  ques- 
tion of  duty,  or  else  it  must  at  once  comply  with  the  demand 
of  the  commissioners  to  mike  the  appropriation  asked,  and 
argue  for  the  power,  because,  if  not  given,  the  board  would  be 
compelled,  upon  the  mere  avermsnt  of  the  commissioners,  to 
appropriate  $50,000  for  half  the  cost  of  a  bridge  which  it 
might  know,  and  be  able  to  prove,  ought  not  to  cost  in  all 
15,000.    This  is  a  mistake.    Upon  our  construction  of  the 
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statute  the  conntj  treasury  is  not  so  exposed.  Here,  as  in 
every  case  where  an  imperative  duty  is  imposed  upon  condi- 
tions prescribed,  the  party  charged  may  refuse  to  comply 
with  any  given  demand  to  perform  it,  and  take  the  judgment 
of  a  competent  court,  on  proceedings  for  a  mandamus,  wheth- 
er in  the  case  presented  he  ought  to  comply,  and  the  question 
here  is  whether,  under  this  statute,  this  is  such  a  case. 

For  the  contention  that  it  is  for  the  county  board  and  not 
for  the  court  to  decide  the  question  of  duty,  counsel  cite  with 
great  confidence  the  cose  of  The  People  ex  rel.,  v.  Dental 
Examinei-s,  110  111.  180. 

The  purpose  of  the  statute  there  involved,  (Laws  of  1881,  p. 
T7,)  as  indicated  by  its  title,  was  "to  insure  the  better  edu- 
cation of  practitioners  of  dental  surgery ."  It  provided  that  the 
governor  should  appoint  a  board  of  five  experts, "  practicing 
dentists"  whose  duty  it  should  be  "  to  carry  out  the  purposes 
and  enforce  the  provisions  thereof,"  and,  to  that  end,  that  they 
shoild issue  a  license  to  practice  dentistry  to  such  persons  de- 
siring it  as  **they  shall  find,"  upon  personal  examination  with 
r3ference  to  their  knowledge  and  skill  in  dental  surgery,  "to 
]iossess  the  requisite  qualifications,"  and  without  such  exami- 
nation, "  to  any  regular  graduate  of  any  reputable  dental  col- 
lege." The  Supreme  Court  held  that  whether  the  college  of 
which  the  applicant  was  a  graduate  was  "  reputable  "  was  a 
qu33tion  of  fact  which  was  by  that  act  submitted  to  the  de- 
cision of  the  board  of  dental  examiners — "  not  in  so  many 
words,  but  by  the  plainest  and  most  necessary  implication  "  ; 
fiat  "this  involved  investigation,  judgment  and  discretion," 
an!  therefore  that  mandamus  would  not  lie  to  compel  a  de- 
cis'on  in  a  particular  manner.  A  single  sentence  set  forth  the 
argument  for  the  implication  stated,  as  follows  :  "Their  ac- 
tion is  to  be  predicated  upon  the  existence  of  the  requisite 
facts,  and  no  other  tribunal  is  authorized  to  investigate  them, 
and  of  necessity,  therefore,  they  must  do  so."  In  this  sen- 
tence alone,  considered  apart  from  all  else  in  the  opinion,  is 
found  all  the  analogy  that  is  claimed  to  exist  between  the  two 
caso3.  It  was  quite  enougli  to  say  of  the  board,  the*  fact  and 
the  action  of  which  the  court  was  speaking.     The  action  was 
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tho  granting  or  refusal  of  a  license  to  practice  a  prof cssion  re- 
qnii-ing  special  knowledge  and  skill;  tho  fact  on  which  it  was 
to  be  predicated  was  the  possession  or  tho  want  of  the  requi- 
site knowledge  and  skill  on  the  part  of  the  applicant,  and  the 
board  was  an  official  body  of  experts  specially  qualified  and 
charged  to  ascertain  tlie  fact  They  were  to  ascertain  it  act- 
ually, by  personal  examination  as  to  one  class  of  applicants, 
and  presumptively  as  to  another,  by  actually  ascertaining  the 
fact  on  which  the  law  allowed  the  presumption.  It  is  mani- 
fest from  the  whole  act  that  the  legislature  depended  on  the 
judgment  of  tliis  board  alone  as  to  tho  fitness  of  the  applicant 
to  be  licensed,  from  the  character  of  the  examination  passed 
in  one  case,  and  of  the  college  whoso  diploma  was  to  be*  its 
equivalent  in  the  other."  "  No  other  tribunal  was  authorized 
to  investigate  it."  But  the  county  board  sustains  no  such  re- 
lation to  town  bridges.  It  has  no  special  qualification.  It 
is  not  authorized  to  determine  tho  necessity  of  a  bridge,  or  its 
kind  or  cost,  or  what  portion  of  the  road  and  bridge  tax  levied 
for  a  given  year  in  any  town  is  needed  for  the  ordinary  repair 
of  roads  and  bridges.  These  are  the  material  facts  which  con- 
stitute the  condition  of  the  appropriation,  and  the  county 
board  cannot  legally  know  them  of  its  own  knowledge.  An- 
other tribunal,  the  commissioners  of  highways,  is  authorized 
to  investigate  and  determine  them.  They  are  presumed  to 
know  also — it  is  their  duty  to  know — the  existence  and  location 
of  all  public  highways  in  their  town  or  for  the  bridging  of 
which  it  is  wholly  or  in  part  responsible;  and  it  will  not  be 
claimed  that  the  ascertainment  of  the  remaining  fact,  that  the 
levy  of  the  road  and  bridge  tax  for  the  year  in  the  town  was 
for  the  full  amount  of  sixty  cents  on  the  one  hundned  dollars, 
on  the  latest  asseesmciit  roll,  "  involves  investigation,  judg- 
ment and  discretion." 

So  the  cases  of  the  county  board  and  dental  examiners  are 
quite  unlike,  except  in  the  ciicums'ances  that  the  action  of 
each  "  is  to  be  predicated  upon  the  existence  of  the  requisite 
fact£."  But  as  has  been  seen,  this  was  true  of  the  county 
board  under  the  act  of  1879,  and  not  made  more  so  by  the 
words  "and  if  the  foregoing  facts  shall  appear"  introduced 
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into  that  of  1883.  It  is  true  in  every  case  of  impei-ative  duty 
imi^sed.  Therefore,  if  that  circumstance  would  give  dis- 
cretion and  so  bar  mandamus  this  writ  would  never  lie. 

For  the  reasons  above  given  we  hold  that  the  language  in 
said  section  19,  here  relied  on  by  appellees,  does  not  clothe 
them  with  the  right  to  determine  conclusively  whether  the 
duty  of  making  the  appropriation  asked  has  arisen,  that  the 
petition  herein  shows  a  prima  fade  case  for  a  mandamus, 
and  that  the  circuit  court  erred  in  sustaining  the  demurrer 
thereto. 

The  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  this  opin- 
ion. 

Beversed  and  remanded. 


John  C.  Lamb  ' 

V. 

William  Campbell  et  al. 

Mechanics  lien— Parties.— Under  section  28  of  the  Lien  Law,  as  ap- 
plied to  liens  created  by  trust  deed,  the  cestui  que  trust  is  the  real  creditor 
intended,  and  to  pofltpone  his  lien  to  that  of  the  mechanic  or  material  man, 
he  must  be  made  a  party  to  the  proceeding  for  the  enforcement  of  the  lien 
within  the  six  months  therein  limited.  Here  the  eestuia  que  trust  were 
not  so  numerous  nor  so  represented  by  the  trustees  as  to  bring  the  case 
within  the  recognized  exception  to  the  general  rule. 

Ebbob  to  the  Circuit  Court  of  Cass  county ;  the  Hon.  Ly- 
man Lacey,  Judge,  presiding.  Opinion  filed  February  25, 
1886.     . 

Mr.  T.  C.  Matheb,  for  plaintiff  in  error. 

Mr.  R.  "W.  Mills,  for  defendants  in  error. 

Pleasants,  J.  Defendants  in  error,  being  severally  hold- 
ers of  certain  bonds  of  the  Virginia  Coal  and  Water  Company, 
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secured  by  trast  deed  of  its  lands,  shafts,  machinery,  etc.,  of 
December  1,  1883,  in  January,  1885,  tiled  the  bill  herem 
against  said  company  to  foreclose  said  deed,  making  plaintiff 
in  error  a  party  defendant  also. 

He  filed  an  answer  setting  np  that  nnder  a  contract  with 
the  company  of  October,  1883,  he  had  furaished  it  certain 
machinery  for  the  improvement  and  operation  of  its  property, 
whereby  he  acquired  a  lien  upon  the  same,  which  was  prior 
to  that  of  said  trust  deed,  and  at  the  August  term,  1884,  of 
the  Cass  County  Circiiit  Court,  he  had  obtained  a  decree  de- 
claring and  establishing  said  lien,  under  which  the  property 
had  been  sold  by  the  master  and  purchased  by  the  respondent; 
to  which  answer  there  was  a  general  replication,  and  there- 
npon  the  cause  was  referred  to  the  master  to  take  proofs. 

By  the  record  of  the  proceedings  on  the  petition  for  a  me- 
chanic's lien,  set  up  in  said  answer  and  produced  in  evidencci 
it  appeared  that  for  the  machinery  so  furnished  to  the  com- 
pany the  respondent  had  taken  its  promissory  note,  due  April 
1, 1884;  that  the  petition  was  filed  after  said  trust  deed  was 
recorded,  and  that  while  the  trustees  in  said  deed  named 
were  made  parties  to  the  proceeding,  defendants  in  error,  tlio 
C€8tuis  que  trusty  were  not 

Upon  the  heaiing  the  court  decreed  that  the  lien  of  the 
defendants  in  error  under  the  trust  deed  was  prior  to  that  of 
the  plaintiff  in  error,  even  as  to  the  material  and  macliinery 
which  had  been  furnished  by  him  and  become  incorporated  in 
the  property  of  the  company ;  and  the  single  question  pre- 
sented upon  the  record  is.  whether  this  was  error. 

Section  28  of  the  L:en  Law  (Ch.  82  of  R  S.)  provides  that 
"No  creditor  shall  be  allowed  to  enforce  the  lien  created  under 
the  foregoing  provisions,  as  against,  or  to  the  prejudice  of  any 
other  creditor  or  inccmbrancer  or  purchaser,  unless  suit  be 
instituted  to  enforce  such  lien  within  six  months  after  the  last 
payment  for  labor  or  materials  shaU  have  become  due  and 
payable." 

Under  this  section,  as  applied  to  liens  created  by  trust  deed, 
it  has  been  repeatedly  held  that  the  cestui  que  trust  is  the 
real  creditor  intended,  and  to  postj^one  his  lien  to  that  of  the 
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mechanic  or  material  man  he  must  be  made  a  party  to  the  pro- 
ceeding for  the  enforcement  of  the  lien  within  the  six  months 
therein  limited.  McQraw  v.  Bayard,  96  111.  146;  Clark  v. 
Manning,  95  Id.  580;  Gaytes  v.  Franklin  Savings  Bank,  85 
Id.  256;  Scanlan  v.  Cobb,  Ibid.  296;  Dunphy  v.  Kiddle,  86 
Id.  22 ;  Crowl  v.  Nagle,  Ibid.  437 ;  Ridenour  v.  Shideler,  5 
Brad  well,  190;  Phcenix  Miit.  L.  Ins.  Co.  v;  Batchen,  6  Id.  640. 
This  is  according  to  the  general  rule  of  chancery  practice, 
that  all  persons  having  an  interest  in  the  subject-matter  of  the 
suit  to  be  affected  by  the  decree  should  be  made  parties.  Here 
the  cestuis  que  trust  were  not  so  numerous  nor  so  represented 
by  the  trustees  as  to  bring  the  case  within  the  familiar  excep- 
tion stated  in  Perry  on  Trusts,  §§  873-885,  Freeman  on  Judg- 
ments, §§  157-173,  and  recognized  in  Land  Co.  et  al.  v.  Peck 
et  aL,  112  Bl.  435. 

Decree  aflBmied. 


James  C.  Ware 
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Lazabus  Hirsch. 

1.  Salb  to  credttobs.— a  debtor,  becoming  embarrassed,  sold  bis  en- 
tire stock  of  goods  to  certain  of  bis  creditors,  and  gave  tbem  a  bill  of  sale, 
and  the  creditors,  by  a  written  appointment,  authorized  appellee,  a  creditor, 
to  conduct  the  business.  Possession  of  the  store  was  given  to  appellee,  wh  j 
opened  a  new  set  of  books,  took  down  the  debtor^s  sign  but  did  not  put  up 
another,  employed  the  former  clerks,  paid  the  rent,  etc.  Replevin  was 
brought  by  a  creditor  not  participating  in  this  arrangement,  and  this  suit  is 
for  damages  for  the  goods  seized  by  the  sheriff  under  such  writ.  No  ques- 
tion was  made  as  to  the  good  faith  of  the  sale,  but  the  question  at  issue 
whether  the  sale  by  the  debtor  was  followed  by  such  a  transfer  of  possession 
as  to  vest  the  title  to  the  property  in  the  appellee,  is  decided  in  favor  of  ap- 
pellee. 

2.  Damages.— Appellee  would  be  entitled  to  recover  full  damages  for 
the  goods  seized. 

Appeal  from  the  Circuit  Court  of  Champaign  connty;  the 
Hon.  C.  B.  Smith,  Judge,  presiding.  Opinion  filed  February 
25,  1886. 
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Mr.  Thos.  J.  Smith,  for  appellant 

Mr.  J.  L.  Hat,  for  appellee. 

Wall,  P.  J.  The  appellee  brought  an  action  of  trespass, 
de  ionis  asportatiSy  against  the  appellant,  and  upon  a  ti-ial  by 
the  court  without  a  jury,  recovered  a  judgment  for  $430,  from 
which  an  appeal  is  prosecuted  to  this  court  It  appears  that 
one  J.  W.  Jefferson,  a  resident  of  Indiana,  was  the  owner  of  a 
stock  of  general  merchandise  at  Ludlow,  in  Champaign  county, 
which  was  conducted  in  his  name  by  his  clerks. 

Becoming  embarrassed  he  sold  the  entire  stock  of  goods  to 
certain  of  his  creditors,  eight  in  number,  and  gave  them  a  bill 
of  sale,  whereupon  these  creditors,  by  a  written  appointment, 
authorized  the  appellee,  who  was  also  a  creditor,  to  take  posses- 
sion of  the  store,  employ  clerks,  purchase  necessary  goods  to 
be  added  to  the  stock,  pay  bills  and  expenses,  and  divide  the 
proceeds  jnv  rata  according  to  the  amount  invested  by  each, 
making  reports  when  required  and  subject  to  removal,  etc. 
The  possession  was  given  by  Jefferson  to  appellee  on  the  fol- 
lowing day. 

Appellee  retained  the  former  clerks,  opened  a  new  set  of 
books,  and  thereafter  conducted  the  business  in  pursuance  of 
the  authority  so  conferred. 

A  fii-m  of  creditors  who  did  not  participate  in  this  arrange- 
ment sued  out  a  writ  of  replevin  against  Jefferson,  to  recover 
the  possession  of  certain  goods  previously  sold  to  Jefferson 
and  by  him  placed  in  the  store,  and  which  were  a  part  of  th*^. 
stock  so  sold  to  the  other  creditors  and  taken  in  possession  by 
appellee.  This  writ  of  replevin  at  the  suit  of  said  creditor  and 
against  said  Jefferson  was  placed  in  the  hands  of  appellant, 
who  was  siieriff,  and  by  him,  through  a  deputy,  executed  by 
taking  tlie  goods  out  of  the  store  and  delivering  to  the  plaint- 
iff in  replevin.  The  present  action  is  to  recover  damages  for 
geizing  the  goods  of  the  appellee  under  said  writ 

The  most  important  question  in  the  case  is  whether  the  sale 
by  Jefferson  was  followed  by  such  a  transfer  of  possession  as 
to  vest  the  title  to  the  property  in  the  appellee. 
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It  18  very  earnestly  contended  by  counsel  there  was  no  snch 
change  of  possession.  We  have  read  all  the  evidence  from 
thiS' record,  and  are  satisfied  with  the  conclusion  reached  by 
tlie' circuit  conrt.  There  seems  to  be  no  question  as  to  tlie 
hona  fides  of  the  transaction.     That  is  not  attacked. 

The  transfer  was  evidently  not  a  sham  to  cover  up  the  prop- 
erty, nor  for  apy  other  illegal  purpose.  As  to  the  facts  relied 
upon  to  prove^mpssession,  there  is  no  conflict  in  the  testimony. 
Appellee,  accompanied  by  Jefferson,  went  to  Ludlow,  inspect- 
ed the  stock,  verified  the  invoice,  received  the  key,  was  for- 
Thally  put  in  possession,  employed  the  clerks  formerly  there, 
opened  a  new  set  of  books,  paid  the  rent  to  the  owner  of  the 
building  thereafter,  ordered  new  goods,  had  them  sent  there 
in  his  name,  paid  for  them,  and  conducted  the  business  gener- 
ally as  would  have  been  expected  under  the  circumstances  of 
one  who  did  not  live  in  the  town.  There  had  previously  been 
a  sign  in  the  name  of  Jefferson,  but  it  was  not  up  when  this 
transfer  was  made,  nor  afterward.  Tlie  appellee  ordered  a 
new  pign,  which  was  not  finished  when  these  goods  were  re- 
plevied. Conceding  the  sale  was  fair,  as  we  must — it  seems 
there  can  be  no  reasonable  question — the  possession  was  suflS- 
ciently  changed  to  vest  a  perfect  title  in  the  appellee. 

It  does  not  occur  to  us  that  he  was  required  to  do  anything 
more.  It  may  be  that  a  casual  observer  would  liot  be  aware 
of  any  change  in  the  situation,  but  it  is  not  easy  to  see  what 
else  there  was  to  do  except  to  put  up  a  sign,  or,  perhaps,  ad- 
vertise in  some  way.  These  acts  could  not  have  been  per- 
formed immediately,  and  we  do  not  understand  that  they  were 
essential,  nor  was  it  necessary  that  the  goods  should  have  been 
removed  to  another  building. 

If  it  were  a  disputed  question  whether  the  sale  was  in  good 
faith  and  whether  the  transfer  was  merely  colorable,  these 
facts  relating  to  the  change  of  possession  might  be  more  nar- 
rowly viewed,  and  possibly  another  conclusion  might  have 
been  reached  as  to  the  legal  effect  of  the  entire  transaction; 
but  assuming  that  all  was  honest,  we  feel  constrained  to  say  it 
was  legally  suflScient.  It  does  not  appear  upon  what  ground 
the  vendor  could  maintain  replevin^  as  it  is  not  shown  there 
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was  anything  to  justify  him  in  rescinding  the  sale  and  re- 
suming possession  of  the  goods. 

It  is  urged  that  appellee  was  not  entitled  to  recover  full 
damages,  and  that  in  any  event  he  could  only  recover  accord- 
ing to  the  interest  he  had  in  tlie  goods. 

He  was  in  actual  possession  and  had  a  special  ownership — a 
qualified  property — in  the  goods.  He  was  accountable  for  the 
entire  stock,  and  could  maintain  any  appropriate  action,  such 
as  trover,  replevin  or  trespass,  to  protect  himself  in  such  pos- 
session. 1  Chitty,  Pleading,  151,  152, 168  and  170;  6  Wait's 
Actions  and  Defenses,  101-105:  1  Hilliard  on  Torts,  Ch.  18; 
MDler  v.  Kirby,  74  111.  242. 

A  judgment  in  his  favor  for  damages  in  full  would  bar  an- 
other action  in  that  behalf.  Freeman  on  Judgments,  Sec. 
166.  The  authorities  cited  by  the  appellant  do  not,  as  we  un- 
derstand them,  sustain  the  position  for  which  they  are 
quoted. 

It  is  objected,  also,  that  there  was  a  variance  between  the 
declaration  and  the  proof — the  latter  showing  only  a  qualified 
interest  in  the  property,  while  the  declaration  averred  gener- 
ally that  the  goods  were  "of  the  plaintiff."  The  ownership 
was  laid  properly  and  the  averment  was  good,  the  facts  being 
stated  according  to  their  legal  effect.  1  Chitty  on  Pleading, 
380  (marg.  page).  But  if  there  had  been  anything  in  the  ob- 
jection it  should  have  been  made  in  the  trial  court. 

The  judgment  is  afiSi*med. 

Afiirmed. 


James  C.  Ware 

V. 

Lazarus  Hirsch. 


1.  Saxk  to  cbeditors. — The  facts  in  this  case  a«  to  the  sale  being  the 
same  as  the  preceding,  it  is  affirmed  for  the  same  reason. 

2.  Practice— Recalling  .txtry. — AVTiere,  after  the  jury  had  retired,  the 
court  upon  its  own  motion  caused  the  jury  to  be  recalled  and  allowed  the 
appellee  to  put  a  question  to  a  witness  which  had  been  proposed  while  the 
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witness  was  on  the  stand  before  the  ev^idence  was  closed,  but  the  court  had 
then  declined  to  permit  the  question  to  be  asked,  held,  that  the  recalling  o£ 
the  jury  was  a  matter  resting  in  the  sound  discretion  of  the  court. 

Appeal  from  the  Circuit  Court  of  Cliampaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding.  Opinion  tilled  Febniary 
25,  1886. 

Mr.  Thos.  J.  Smith,  for  appellant. 

Mr.  J.  L.  Ray,  for  appellee. 

Wall,  P.  J.  This  was  an  action  of  replevin  to  recover 
certain  goods  levied  upon  by  appellant  as  sheriff  by  virtue  of 
a  writ  of  attachment  in  his  hands  in  favor  of  Toule,  Carl  & 
Co.,  against  J.  W.  Jefferson. 

There  was  a  verdict  and  judgment  in  favor  of  appellee. 

Tlie  goods  in  controversy  were  a  part  of  the  stock  referred 
to  in  the  preceding  case.  Ware  v.  Hirsch,  and  the  title  of  the 
appellee  rests  upon  the  facts  disclosed  by  the  record  in  that 
case. 

Substantially  the  same  questions  are  presented  as  to  the 
validity  of  the  possession  relied  upon  by  appellee.  For  the 
reasons  given  in  that  case  we  are  of  opinion  the  appellee  was 
entitled  to  recover  and  it  is  unnecessary  to  repeat  what  was 
there  said. 

Another  point  is  urged  here.  After  the  jury  had  retired 
the  court  upon  its  own  motion  caused  the  jury  to  be  recalled 
and  allowed  the  appellee  to  put  a  question  to  the  witness 
Jeffereon,  which  had  been  proposed  while  the  witness  was  on 
the  stand  before  the  evidence  was  closed,  but  the  court  then 
declined  to  permit  the  question  to  be  asked. 

This  action  of  the  court,  in  recalling  the  jury  for  this 
purpose,  was  objected  to  by  appellant  and  is  now  assigned  as 
error.  It  was  a  matter  resting  in  the  sound  discretion  of  the 
court 

If  upon  reflection  the  court  was  of  opinion  that  it  had 
improperly  excluded  the  evidence,  it  had  the  power  to  take 
this  course  for  the  purpose   of  correcting  the  mistake,  and 
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nnless  it  appears  that  the  rights  of  the  party  objecting  have 
been  nnduly  prejudiced  thereby  such  action  will  not  be 
deemed  error.    • 

It  is  objected  farther  that  the  evidence  elicited  was  incom- 
petent and  should  have  been  excluded  for  that  reason. 

The  question  put  to  the  witness  was  whether  he  had  noti- 
fied the  attaching  creditors  that  he  would  settle  with  them, 
and  in  reply  he  stated  that  he  wrote  to  them  notifying  them 
that  he  had  sold  the  Ludlow  store  to  the  other  parties  and  re- 
questing them  to  meet  him  that  he  might  settle  with  them,  and 
that  he  got  a  letter  from  them  in  reply. 

It  is  urged  by  appellant  that  this  evidence  was  incompetent 
because  it  was  bnt  a  statement  of  the  contents  of  a  writing. 
Appellee  insists  that  the  letter  was  a  mere  notice,  and  that  the 
fact  of  sending  it  and  that  a  reply  was  received  showing  tliat 
the  notice  had  not  miscarried,  is  no  violation  of  the  familiar 
rule  which  prohibits  parol  proof  of  the  contents  of  a  dispntcd 
and  material  writing  in  existence,  citing  Williams  v.  G.  M.  I. 
Co.,  68  m.  887.  Appellant  does  not  object  to  proving  notice, 
but  to  proving  it  in  this  way.  Assuming,  without  deciding, 
that  the  rule  referred  to  is  applicable  here,  we  think  the  error 
is  not  of  such  importance  as  to  justify  a  revei*sal.  The  state- 
ment made  by  the  witness  was  general  and  he  did  not  assume 
to  give  the  precise  contents  of  the  letter.  The  effect  of  the 
testimony  was  more  in  the  fact  that  the  letter  was  really  sent 
and  received  than  in  what  was  its  exact  purport 

But  it  is  not  apparent  why  the  verdict  should  not  have 
been  the  same  without  this  evidence.  Indeed  we  think  the 
admission  or  rejection  of  it  should  have  made  no   difference. 

The  verdict  is  right  in  our  opinion,  regardless  of  this  evi- 
dence. The  Supreme  Court  has  repeatedly  held  that  where  it 
can  see  the  verdict  is  a  just  one  it  will  not  reverse  for  an  error 
in  admitting  evidence  which  did  not  probably  affect  the  result. 

We  think  that  rule  should  prevail  in  the  present   instance. 

Finding  no  eiTor  prejudicial  to  the  appellant  the  judgment 
wiU  be  affirmed. 

Affii-med. 
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Henry  Dawson,  Sr.,  et  al, 

V. 

Chester  L.  Bridges. 

Defendants  not  served.-— \V1iere  there  were  several  defendants,  some 
served  and  some  not,  and  the  clerk  in  entering  up  an  order  used  the  word 
"  defendants,'*  such  term  would  include  only  those  who  by  their  own  act  or 
t lie  act  of  the  law  hi\d  been  made  the  subjects  of  jurisdiction. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  W.  R.  Welch,  Judge,  presiding.  Opinion  filed  Febru- 
ary 25,  1886 

Messrs.  Patton  &  Hamilton,  for  aj^pcllants. 

Mr.  E.  L.  Chapin,  Mr.  W.  F.  Hekndon,  and  Messrs.  Brad- 
ley &  Bbadley,  for  appellee. 

Wall,  P.  J.  This  was  an  action  on  the  case  to  recover 
damages  occasioned  to  plaintiff's  property  by  means  of  noxious 
gases  and  vapors  generated  in  the  tile  kilns  of  defendants. 
A  verdict  was  found  for  the  plaintiff  and  his  damages  assessed 
at  four  hundred  dollai-s,  which  the  circuit  court  declined  to 
set  aside. 

Judgment  was  rendered  accordingly,  and  the  record  is 
brought  here  by  appeal.  The  testimony  offered  by  plaintiff 
strongly  tended  to  prove  the  ca^e  alleged  in  his  declaration 
and  was  sufficient  to  justify  the  verdict.  It  proved  not  only 
that  his  shrubbery  and  grabS  were  destroyed,  but  that  the  gas 
and  vapor  produced  a  measure  of  discomfort  to  liimsolf  and 
family  so  serious  and  substantial  as  to  make  it  clearlj'  action- 
able. On  the  other  hand  the  evidence  introduced  by  defend- 
ants tended  to  show  that  the  loss  of  trees,  etc.,  was  not  unusual 
in  extent ;  that  what  there  was  might  well  be  at:ributed  to 
natural  causes  and  that  the  amount  of  gas  and  va])or  generated 
was  too  insignificant  for  com])laint. 

The  jury  were  called  upon  to  weigh  this  testimony.     They 
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reached  a  conclusion,  not  unwarranted,  and  the  trial  court, 
whose  duty  it  was  to  supervise  their  finding,  saw  no  occasion 
to  grant  a  new  trial.  There  is  nothing  in  the  state  of  the 
evidence  to  justify  this  court  in  reversing  the  judgment  on 
that  ground.  The  law  applicable  was  fairly  and  plainly  stated 
in  the  instructions,  and  the  jury  were  advised  that  no  recovery 
could  bo  had  for  slight  or  fanciful  injuries,  but  that  to  sustain 
his  claim  the  pliintiff  must  show  that  he  had  suffered  real  and 
substantial  damages.  We  think  there  is  no  just  occasion  to 
object  in  this  respect. 

Attention  is  called  to  the  coniition  of  the  record  on  another 
point.  The  suit  was  brought  against  five  defendants:  Henry 
Dawson,  Sr.,  Charles  M.  Foley,  Henry  Dawson,  Jr.,  Bquj.  F. 
Foley  and  James  K.  Eeider. 

The  two  latter  were  not  served  with  process,  nor  was  their 
appearance  entered.  The  pleas  were  tiled  in  the  names  of 
those  served,  and  so  was  the  motion  for  new  trial,  care  being 
taken  in  each  case  to  name  the  defendants  pleading,  viz. : 
Henry  Dawson,  Sr.,  Charles 'W.  Foley  and  Henry  Dawson,  Jr. 

In  the  orders  of  court  the  cause  was  entitled  "  Chester  L. 
Bridges  v.  Henry  Dawson,  Sr.,  et  al.,"  and  in  the  body  of  the 
order  the  expression  "  the  defendants  "  was  used. 

It  is  suggested  that  judgment  was  rendered  against  all  the 
defendants,  those  not  served  as  well  as  those  served. 

An  appeal  bond  was  filed  by  all  the  defendants,  and  they 
now  assign  error  upon  the  judgment  for  this  cause. 

If  it  can  bo  held  by  a  fair  construction  of  the  record  that 
there  is  a  judgment  against  all  the  defendants,  the  error  is 
well  assigned;  but  if  the  judgment  is  really  against  those  only 
who  were  served  and  pleaded,  the  action  beini;  ex  delitOy  there 
is  no  error.  If  it  were  necessary  to  show  a  jud;j;ni  jnt  in  favor 
of  the  appellee  against  Benj.  F.  Foley  and  Jas.  K.  Eeider, 
could  it  be  done  by  this  rec  rd  ? 

By  the  use  of  "  et  al."  might  of  course  be  included  any 
number  of  persons.  It  signifies  that  there  are  other  co  parties 
indefinite  in  number,  one  or  more,  as  the  case  may  be,  and  with 
a  pleading  so  styled,  if  there  is  nothing  to  indicate  a  limita- 
tion, it  might  well  be  said  that  all  the  i)artie8  named  in  the 
writ  would  be  included  in  the  term  "  defendants." 
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This  because  the  pleading  is  the  conscious  voluntary  act  of 
those  who  are  presumed  to  know  what  they  are  doing  and 
the  consequences.  In  tlio  case  before  us  however,  as  already 
stated,  care  was  taken  to  prevent  this  result  in  the  plea  and  in 
the  motion  for  new  ti'ial,  by  expressly  naming  the  three  de- 
fendants who  were  served.  It  is  certain,  therefore,  the  de- 
fendants not  served  did  not  enter  their  appearance,  and  unless 
the  act  of  the  clerk  in  using  the  term  "  defendants  "  can  have 
some  injurious  effect  upon  them  they  are  not  included  in  the 
judgment.  In  Gardner  v.  Hall,  29  111.  277,  it  was  held  that 
where  there  were  several  defendants,  some  served  and  some 
not,  and  the  clerk  in  entering  up  an  order  used  the  word  "  de- 
fendaats"  it  would  be  taken  to  mean  only  the  defendants 
served. 

Applying  this  rule  of  construction  to  the  present  record,  it 
could  not  be  said  there  is  a  judgment  against  the  two  defend- 
ants, Benj.  F.  Foley  and  Jas.  K.  Reider,  who  were  not  in 
the  court  by  service  or  by  entry  of  appearance. 

It  would  be  unjust  and  unsafe  to  attach  such  serious  results 
to  a  ministerial  entry  which  is  uncertain  and  ambiguous  as  to 
the  number  of  persons  affected. 

The  safe  rule  would  be  to  say  that  it  included  only  those  who 
by  their  own  act  or  the  act  of  the  law  had  been  made  the 
subjects  of  jurisdiction. 

See  also  Clemson  v.  State  Bank,  1  Scam.  45 ;  Frazier  v. 
Resor,  23  111.  88,  and  Fardon  v.  Dwire,  23  111.  572. 

We  hold,  therefore,  that  there  is  no  judgment  against  the 
two  defendants  not  served,  and  that  the  objection  urged  is  not 
well  taken. 

The  judgment  of  the  circuit  court  will  be  aflSi-med. 

A&med. 
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J.  W.  Doughertt  et  al. 

V. 

J.  L,  Knowlton. 

1 .  Statement  of  Acc^mn*— Evidbncr. — ^Where  a  statement  of  accounts 
admitted  by  the  defendants  to  be  in  the  handwriting  of  the  deceased  is  of- 
fered in  evidence  by  the  plaintiff  without  objection  by  the  defendant,  and 
part  of  such  statement  was  favorable  to  plaintiff  and  part  to  defendant,  the 
jury  were  justified  in  taking  the  whole  statement  as  it  read.  It  was  not 
absolutely  incumbent  on  plaintiff  to  prove  in  addition  that  there  was  such 
an  account. 

2.  fToncE  TO  PBODUCE  wRrriKO.— Where  it  is  desired  to  offer  secondary 
proof  of  the  contents  of  a  writing  in  possession  of  an  adverse  party,  notice 
may  be  given  to  produce  .the  writing,  and  if  it  is  not  so  produced  the  court 
will  in  a  proper  case  permit  secondary  evidence  of  what  the  writing  con- 
tains, but  it  iB  error  to  read  such  notice  to  the  jury. 

Appeal  from  the  Circuit  Court  .of  Tazewell  county ;  the 
IIoiL  N.  W.  Greenb,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 25,  1886. 

Mr.  B.  S.  Pbetttbian  and  Mr.  J.  W.  Docghebty,  for  ap- 
pellants. 

Messrs.  Starr  &  Starr  and  Mr.  W.  K.  Ccrbak,  for  ap- 
pellee. 

Wall,  P.  J.  This  was  assumpsit  by  the  appellee  as  ad- 
ministratrix of  Jesse  L.  Knowlton,  deceased,  against  the 
appellants.  The  declaration  contained  a  special  count  on  a 
promissory  note  given  by  the  defendants  to  the  deceased,  and 
common  counts  for  money  lent,  etc.,  goods  sold,  etc. 

There  were  pleas  of  non-assumpsit,  payment  and  the  Statute 
of  Limitations,  upon  which  issue  was  joined  and  th.re  was  a 
trial  by  jury. 

The  plaintiff  first  offered  the  note  described  in  the  special 
count  on  which  there  were  no  credits  indorsed,  and  then  read 
to  the  jury  a  statement  admitted  by  defendants  to  be  in  the 
handwriting  of  the  deceased  as  follows : 
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Mr.  J.  W.  Dougherty  in  account  with  J.  L.  Knowlton : 

18G9— Sept.  10,  to  bill  of  goods $164.17 

Oct.  14,     «     "        "      88.70 

$252.87 

Note  and  interest 508.00 

$760.87 

1869— Sept.  10,  by  cash $100.00 

Oct.  14,  «    cash 200.00 

By  interest 2.00 

—       $302.00 

$452.87 
1870— Ang.  22,  to  10  months  and   6 
days  int 38.45 

$497.32 
Aug.  22,  by  cash 100.00 

$397.32 
Indorsed:  J.  W.  Dougherty,  note  and  account. 

This  statement  went  to  the  jury  without  objection  by  de- 
fendants.    The  plaintiflE  then  rested. 

Thereupon  counsel  for  defendants  inquired  of  counsel  for 
plaintiff  whether  he  had  bought  the  books  of  said  Knowlton, 
pursuant  to  notice,  to  which  it  was  replied  that  said  books  had 
been  destroyed  by  fire.  Then  defendants  proposed  (to  give  in 
evidence  a  receipt  for  $200  paid  by  J.  W.  Dougherty  to  said 
Knowlton,  Oct  14,  1869,  which  was  allowed.  Then  defend- 
ants offered  to  introduce  in  evidence  a  notice  to  produce  the 
books  of ^said  Knowlton,  from  which  the  said  statement  had 
been  taken,  which  notice  appeared  to  have  been  served  on  one 
of  the  plaintiff's  attorneys.  TJiis  was  objected  to  and  the 
court  excluded  it.  The  defendants  also  proposed  to  prove 
that  defendant  Rupert  had  been  a  resident  of  the  county,  and 
financially  responsible  during  the  whole  period  intervening 
the  maturity  of  the  note  and  the  bringing  of  the  present  suit, 
which  was  excluded. 

The  jury  were  then  instructed  and  afterward  found  the 
issues  for  plaintiff,  and  assessed  the  damages  at  $858.92.  A 
motion  for  new  trial  having  been  overi'uled,  judgment  was 
rendered  on  the  verdict,  from  which  an  appeal  is  prosecuted 
to  this  court. 
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It  IS  nrgad  that  the  verdict  is  against  the  evidence.  The 
argument  is  based  in  part  npon  the  theory  that  the  sum  of 
$200  mentioned  in  the  written  receipt  sliould  be  credited 
upon  the  note  in  addition  to  the  sums  mentioned  in  the  state- 
ment. It  will  be  seen  that  this  receipt  is  identical  in  date  and 
amount  with  the  second  item  of  <;redit  mentioned  in  the  state- 
ment and  the  jury  no  doubt  considered  it  the  same  credit. 
They  were  warranted  in  so  treating  it. 

It  is  also  objected  that  the  jury  should  have  credited  upon 
the  note  all  the  items  of  money  received  and  contained  in  the 
statement,  and  should  have  disregarded  the  charges  for  mer- 
chandise, amounting  to  $252.87.  The  defendants  might  per- 
haps have  excluded  the  entire  statement  from  the  jury,  but 
did  not  seek  to  do  so,  for  the  reason  that  they  wished  to  avail 
themselves  of  the  admissions  therein,  showing  payments  ag- 
gregating four  hundred  dollars.  They  were  willing  to  take 
the  benefit  of  the  statement  so  far  as  it  was  in  their  favor, 
but  wanted  the  jury  to  ignore  so  much  as  operated  against 
them. 

The  jury  were  justified  in  taking  the  whole  statement  as  it 
read,  and  in  so  doing  they  acted  on  a  plain  principle  of  frequent 
application,  in  support  of  which  no  citation  is  necessary. 

It  was  not  absolutely  incumbent  on  the  plaintiff  to  prove 
in  addition  that  there  was  such  an  account.  The  statement 
was  to  be  treated  as  any  other  declaration  of  a  party  admitted 
in  evidence,  and  the  plaintiff  might  properly  ask  the  jury 
to  consider  it  all,  as  well  the  portion  favoi*able  to  the  plaintiff 
as  that  favoi'able  to  defendants,  giving  each  part  such  weight 
as  it  might  seem  to  deserve.  The  jury  were  properly  in- 
structed by  the  court  upon  this  point,  and  we  find  no  reason 
to  complain  of  theiv  conclusion. 

The  case  of  Craig  v.  Miller,  103  El.  605,  cited  by  appel- 
lants, is  not  in  point,  if  for  no  other  reason,  plainly  because 
the  "statement"  was  admitted  without  objection  and  appar- 
ently with  the  full  consent  of  appellants,  while  in  the  cjise 
cited,  the  evidence  under  consideration  was  admitted  against 
the  objection  of  defendant. 

If  Knowlton  had  an  open  account  against  Dougherty  and  a 
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note  on  which  Eupert  was  surety,  he  had  a  right  to  apply  the 
payment  made  by  Dougherty  in  satisfaction  of  the  account 
first,  and  the  residue  on  the  note,  nnless  otherwise  directed  by 
the  debtor.  No  evidence  of  such  direction  appearing,  it 
would  be  presumed  the  payment  was  properly  applied. 

There  was  no  error  in  exchiding  the  notice  from  the  jury. 
It  was  not  competent  as  evidence.  Where  it  is  desired  to 
offer  secondary  proof  of  the  contents  of  a  writing  in  possession 
of  an  adverse  party,  notice  may  be  given  to  produce  the  writ- 
ing, and  if  it  is  not  so  produced,  the  court  will  in  a  proper 
case  permit  secondary  evidence  of  what  the  wi'iting  contains, 
but  we  know  of  no  principle  on  which  the  notice  can  be  read 
to  the  jury.  The  defendants  might  have  taken  a  mbpasna 
duces  tecum  for  the  person  in  possession  of  the  books,  or  per- 
haps might  have  obtained  a  rule  to  that  effect  upon  the 
plaintiff,  and  in  this  way  could  have  procured  them  if  in 
existence.  There  was  no  error  in  refusing  to  permit  the 
defendants  to  prove  the  residence  and  pecuniary  condition  of 
defendant  Eupert 

Such  testimony  did  not  tend  to  prove  any  issue  on  trial,  and 
was  therefore  irrelevant 

No  error  appearing  in  the  record,  the  judgment  of  the 
circuit  court  will  be  aflirmed. 

wAkffirmed* 


William  Scully 

V. 

George  Hamilton. 

1 .  Reasonable  tdcb. — ^Where  no  time  ii*  mentioned  in  a  contract  for  the 
performance  of  its  conditions  and  it  can  not  be  gathered  from  the  iMiguage 
employed  what  was  the  intention  in  this  respect,  the  law  will  imply  a  rea- 
sonable time,  and  what  is  a  reasonable  time  will  depend  upon  the  peculiar 
circumstances  of  the  case. 

2.  Construction  of  contract.— Where  a  contract  for  the  sale  of  a 
tract  of  land  contained  the  provision  that  if  the  parties  saw  fit  to  survey  the 
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land  for  the  purpose  of  ascertaining  the  amount  of  acres  contained  therein, 
which  by  preceding  clauses  had  been  provisionally  determined,  and  if  such 
survey  should  show  more  acres  than  shown  by  the  government  survey,  the 
vendee  should  pay  the  difference,  and  if  less  the  amount  should  be  deducted 
from  the  purchase  money,  and  the  land  was  sold  and  the  money  paid,  and 
seven  years  after,  a  survey  was  made  by  the  vendors  and  an  excess  of  land 
over  the  amount  shown  by  the  government  survey  was  found  and  this  action 
was  brought  for  the  additional  payment.  Heldy  that  upon  a  construction  of 
the  contract  and  the  undisputed  facts  in  tne  case  no  right  of  action  exiBts. 

Appeal  from  the  Circuit  Court  of  Sangamou  county ;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding.  Ophiion  filed  Febru- 
ary 26, 1886. 

Messrs.  Blinn  &  Hoblit,  for  appellant ;  that  it  is  a  cardinal 
principle  in  construing  contracts  that  they  must  have  a  reason- 
able interpretation  according  to  the  intention  of  the  parties 
executing  them,  if  the  intention  can  be  gathered  from  the 
language  used,  cited  Wilson  v.  Marlow,  66  111.  385 ;  Nich- 
ols V.  Mercer,  44  111.  250 ;  Tracoy  v.  Chicago,  24  HI.  500 ; 
Walker  v.  Douglas,  70  HI.  448  ;  1st  Chitty  on  Contracts  (4 
Am.  edition),  104-5 ;  Broadwell  v.  Broadwell.  1  Gilman,  612. 

In  giving  construction  to  a  contract  the  question  is,  what, 
by  a  fair  and  reasonable  interpretation  of  the  words  and  acts 
of  the  parties,  was  the  bargain  between  them :  Nichols  v. 
Mercer,  44  111.  250 ;  Fitch  v.  Priest,  46  Dl.  441 ;  Hartford 
Fire  Ins.  Co.  v.  Olcott,  97  HI.  440. 

Where  no  time  is  mentioned  in  an  agreement  for  the  per- 
formance of  any  of  its  conditions,  a  reasonable  time  is  to  be 
understood.  What  is  a  reasonable  time  depends  upon  the 
circumstances  of  each  case :  Chitty  on  Contracts,  part  3,  730 ; 
Cacker  v.  Franklin  Hemp  &  Flax  Mfg.  Co.,  3  Sumner,  530; 
Atwood  V.  Cobb,  16  Pickering,  251 ;  Roberts  v.  Beatty,  2 
Pcnn.  63;  Phillips  v.  Morrison,  3  Bibb,  105;  Sawyer  v.  Ham- 
mond, 3  Shipley,  40;  Howe  v.  Huntington,  3  Shipley,  350; 
Atkinson  v.  Brown,  20  Me  67;  Nudd  v.  Wills,  11  Wis.  436 ; 
Watei-man  v.  Button,  6  Wis.  264;  Driver  v.  Ford,  90  111. 
598. 

Messrs.  Stuabt,  Edwakds  &  Bkowk,  for  appellee;  as  to 
reasonable  time,  cited  2  Parsons  on  Contracts,  5th  Ed.  661. 
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Wall,  P.  J.  James  C.  and  George  Hamilton,  beino^  the 
owners  of  a  large  body  of  land  in  Sangamon  county,  entered 
into  a  written  agreement  for  tlie  sale  thereof  to  William 
Scully.  The  contract  bore  date  of  April  17, 1877,  and  was  ex- 
ecuted in  the  names  of  the  respective  parties,  those  of  the 
vendors  being  signed  by  the  said  George  Hamilton  and  that 
oE  tlie  vendee  by  Koehnle  &  Scully,  his  agents.  It  recites 
that  the  Hamiltons  agreed  to  sell  to  Scully  and  he  agreed  to 
buy  at  the  rate  of  $50  per  acre  and  ten  thouj-and  dollars  in  ad- 
dition, certain  lands  described,  containing  in  the  aggi'egate 
3,807.42  acres  accordin^r  to  the  government  survey,  and  at  the 
rate  of  $45  per  acre  certain  other  lands  described,  containing, 
according  to  government  survey,  353.92  acres,  deducting  20 
acres  estimated  to  be  occupied  by  the  T.  W.  &  W.  R  R. 
The  sum  of  $15,000  was  paid  in  cash  on  the  execution  of 
the  agreement,  when  possession  was  given  to  the  purchaser. 
$85,000  was  to  be  paid  on  the  execution  of  a  warranty  deed 
by  the  vendors  on  tlie  10th  of  May  following,  with  six  per 
cent,  interest,  and  the  balance  of  the  purchase  money,  amount- 
ing to  $115,297.40,  was  to  be  paid  on  or  before  March  1,  1878, 
with  interest,  etc.  The  deed  was  to  be  delivered  at  the  First 
Nat.  Bank,  Springfield,  where  the  purchase  money  was  to  be 
paid.  The  puidiaser  was  to  execute  Lis  note  and  mortgage 
for  the  balance  with  certain  conditions  not  necessary  to  men- 
tion, and  the  vendors  were  to  procure  by  June  1, 1877,  a  prop- 
er release  of  a  certain  deed  of  trust  held  by  Parsons  &Scudder 
for  the  benefit  of  a  bank  in  St.  Louis.  Then  occui*s  the  fol- 
lowing provision. 

"  And  the  said  Messrs.  James  C.  and  George  Hamilton,  or 
William  Scully,  agree  at  their  own  expense,  respectively,  to 
survey  the  said  land,  if  they  see  lit,  for  the  purpose  of  aEcer- 
taining  the  amount  of  acres  contained  therein;  said  survey  to 
be  made  by  the  county  surveyor  or  some  other  competent 
surveyor ;  and  it  is  hereby  agreed  that  if  on  actual  survey  the 
said  land  shall  be  shown  to  contain  more  acres  than  is  shown 
by  the  goveniment  survey,  the  said  William  Scully  shall  pay 
the  difference  ;  and  if,  upon  such  survey,  the  said  land  shall  be 
shown  to  contain  a  less  amount  of  acres  than  is  shown  by  the 
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government  survey,  the  amount  thereof  shall  be  dedncted 
from  said  purchase  money,  and  the  said  William  Scully  al- 
lowed a  credit  of  said  amount  of  his  said  note  and  mortgage." 

It  was  further  provided  that  the  vendors  should,  at  their 
own  expense,  execute  a  general  warranty  deed,  and  also  furnish 
to  the  vendee  a  certain  contract  referred  to,  executed  in  1845, 
by  pereons  named ;  also  a  copy  of  a  certain  decree  rendered  in 
Kentucky  in  1859,  and  certain  proofs  as  to  the  title,  which 
proofs  were  to  be  so  furnished  by  said  May  10th,  failure  in 
which  was  to  work  a  cancellation  of  the  contract.  Then  fol- 
lowed a  stipulation  in  regard  to  taxes,  and  a  reservation  as  to 
crops,  etc.  The  terms  of  this  contract  were  carried  out  as  to 
the  execution  of  the  papers,  the  delivery  of  proofs,  po8sessii:)n 
of  the  land  and  payment  of  the  purchase  money,  all  of  whic  i 
was  done  to  the  satisfaction  of  the  parties  interested,  by  the 
first  of  April,  1878.  The  present  controversy  grows  out  of  a 
demand  on  the  part  of  the  vendors  for  an  additional  paynien: 
for  an  excess  of  land  over  the  amount  shown  by  the  govern- 
ment survey,  resting  upon  surveys  made  at  the  instance  of 
vendors  under  the  provision  of  the  contract  above  set  forth. 

In  January  or  February,  1885,  the  vendee,  Scully,  wasnotifit  d 
that  a  survey,  so  made  at  the  instance  of  the  vendors,  showed 
an  excess  of  some  68  acres  (as  appears  from  the  evidence)  for 
which  compensation  was  demanded,  upon  refusal  to  pay  whie'i 
the  present  suit  was  brought.  The  case  was  tried  by  the  court, 
a  jury  being  waived,  and  the  issues  were  found  for  the  plaiDt 
iflf,  and  judgment  was  rendered  accordingly  for  $3,505.54:, 
from  which  an  appeal  is  prosecuted  to  this  court.  There  is  n.> 
conflict  in  the  testimony,  and  the  point  for  decision  is  as  to 
the  proper  construction  of  the  contract.  The  survey  made 
by  the  vendors  was  not  completed  till  January,  1881,  though 
it  appears  something  was  done  in  the  matter  in  1S81  and 
1883,  but  notice  was  not  given  the  vendee,  as  already  stated, 
till  1885.  It  is  stipulated  that  the  survey  could  b3  convenient- 
ly made  in  two  weeks.  It  will  be  observed  that  in  the  pro- 
vision already  quoted  no  time  is  expressly  fixed  when  the 
survey  shall  be  made,  and  the  solution  of  the  question  pre- 
sented by  this  omission  must  determine  the  rights  of  the  par- 
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ties.  Nearly  seven  years  elapsed  after  full  performance  of 
the  contract  had  been  completed  by  the  payment  of  the  bal- 
ance of  the  purchase  money,  before  this  proceeding  was  insti- 
tuted or  notice  given  of  the  demand;  and  it  seems  to  be  the 
view  of  counsel  for  plaintiff  that  nothing  short  of  the  period 
of  ton  years,  fixed  by  the  Statute  of  Limitations  in  regird  to 
actions  on  written  contracts,  would  bar  this  suit  That  limita- 
tion does  not  bsgin  to  run  until  the  cause  of  action  accrues. 
The  cause  of  action  would  not  accrue,  manifestly,  in  this  case, 
until  a  survey  had  determined  the  real  number  of  acres,  and 
perhaps  not  until  notice  had  been  given.  So  that  according 
tD  the  view  suggested  the  survey  might  be  delayed  indefinite- 
ly and  the  Statute  of  Limitations  would  afford  no  aid  in  solving 
the  difficulty.     Other  considerations  must  b3  invoked. 

In  construing  contracts  it  is  a  settled  rule  and  a  giiid'n:; 
principle  that  the  various  provisions  shall  have  a  fair  and 
reasonable  interpretation  according  to  the  intention  of  the 
parties,  and  the  question  is  what,  according  to  such  inter- 
pretation, was  the  bargain.  It  is  competent  to  consider  this 
in  the  light  of  surrounding  circumstances,  so  that  the  court 
may,  as  far  as  possible,  occupy  the  standpoint  of  the  parties 
when  the  contract  was  entered  into.  When  no  time  is  men- 
tioned in  a  contract  for  the  performance  of  its  conditions,  and 
it  can  not  be  gathered  from  the  language  employed  what  was 
the  intention  in  this  respect,  the  law  will  imply  a  reasonable 
tim3;  and  what  is  a  reasonable  tim3  will  depend  upon  the 
peculiar  circumstances  of  the  case.  The  contract  in  this  case 
involves  an  important  transaction  and  was  evidently  drawn 
with  care.  Its  provisions  are  reasonable  and  fair  and  seem  to 
have  been  readily  understood  and  promptly  performed  aside 
from  the  clause  under  consideration.  It  was  executed  on  the 
17th  of  April,  1877,  and  was  to  be  fully  carried  out  by  the  1st 
of  March,  1878.  The  clause  referred  to  is  found  in  the  body 
of  the  writing  immediately  following  the  provision  in  regard 
to  the  final  payment  and  the  release  of  an  existing  incum- 
branse.  The  substance  of  it  is  that  the  respective  parties 
roierved  the  right,  if  they  saw  fit,  to  survey  the  land  for  the 
purpose  of  ascertaining  the  amount  of  acres  therein  contained, 
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which,  by  preceding  clauses,  had  been  provisionally  determined; 
and  if  such  survey  should  show  more  acres  than  are  shown  by 
the  government  survey  the  vendee  should  pay  the  diflFerence, 
and  if  it  should  show  less  acres  the  amount  thereof  should  be 
deducted  from  the  purchase  money,  and  the  vendee  should  bo 
allowed  a  credit  therefor  on  his  note  and  mortgage.  So  far 
as  the  vendee  is  concerned  it  seems  to  be  perfectly  clear  that 
if  he  wished  to  avail  himself  of  the  right  thus  conferred,  it 
would  be  necessary  to  act  in  time  to  obtain  the  credit  on  his 
note.  He  could  have  a  deduction  from  the  purchase  money, 
but  it  was  not  provided  nor  intended  that  after  the  purchase 
money  was  all  paid,  and  the  note  and  mortgage  thereby  fully 
discharged,  he  could  make  the  survey  and  then  recover  back 
a  part  of  the  money.  The  language  employed  would  certainly 
preclude  such  a  demand  by  the  vendee.  The  time  when  a 
thing  is  to  be  done,  or  within  which  a  right  may  arise,  is 
generally  deemed  essential,  and  where  parties  make  it  so  the 
provision  will  be  enforced,  as  a  rule,  in  courts  of  law.  It  is 
usually  important  to  a  man  that  he  shall  know  when  the  time 
has  passed  within  which  another  may  exercise  a  contract  right 
at  his  expense,  and  he  may  properly  stipulate  in  this  respect. 
When  he  does  not  so  stipulate,  and  even  when  he  is  in  default 
for  the  non-performance  of  his  obligation,  statutes  of  limita- 
tion operating  upon  grounds  of  public  policy  interpose  and  fix 
a  limit  within  which  relief  must  be  sought  in  the  courts. 
Assuming,  as  we  think  properly,  that  the  vendee  was  required 
to  make  his  claim  within  the  time  fixed  for  the  performance 
of  the  contract,  what  limitations,  if  any,  may  be  imposed  upon 
the  vendor  ?  The  principle  of  mutuality  is  of  general  if  not 
of  universal  application.  Its  equity  commands  consent,  and 
courts  will  reluctantly  adopt  a  construction  placing  parties  on 
an  unequal  footing  in  respect  to  the  same  right,  giving  to  one 
a  privilege  not  enjoyed  by  the  other.  It  will  not  readily  be 
presumed  that  such  was  the  understanding.  Looking  at  the 
contract  as  an  entirety,  reading  all  its  provisions  together  in 
view  o£  the  subject-matter  and  the  situation  in  general,  we 
can  not  suppose  it  was  intended  that  there  should  be  any  want 
of  mutuality  in  regard  to  the  point  involved  in  this,  clause. 


Digitized  by 


Google 


19 
42 

638 

19 
43 

292 
76 

19 

292 

107 

«628 

292  Appellate  Courts  of  Illinois. 

Alsop  V.  0.  &  M.  Ry.  Co. 

We  think  it  was  intended  that  if  b  afore  final  payment  was 
made  it  should  appear  that  the  number  of  acres  was  more  or 
less  than  indicated  by  the  government  survey,  which  in  absence 
of  proof  to  tlie  contrary,  is  usually  deemed  conclusive,  the 
eiTor  might  be  corrected,  and  that  the  aggregate  price  to  be 
paid  might  thereby  be  increased  or  diminished,  but  that  either 
party,  in  order  to  avail  himself  of  the  clause,  should  take  the 
necessary  steps  before  the  completion  of  the  contract  by  final 
payment.  If  this  view  is  not  adopted  then  it  must  be  held 
that  the  rule  of  a  reasonable  time  or  the  Statute  of  Limitations 
must  be  applied.  If  a  reasonable  time  is  to  be  considered  then 
we  should  say  without  hesitation  that  the  delay  for  nearly 
seven  years  is  fatal.  If  the  Statute  of  Limitations  ten  years 
U  to  be  applied,  then  the  trouble  heretofore  suggested  will 
arise,  that  is,  the  statute  began  to  run  only  from  the  time  the 
cause  of  action  accrues,  which  in  this  case  can  not  be  until  a 
survey  has  been  made,  and  this  would  render  possible  a  delay 
never  contemplated.  Loring  v.  City  of  Boston,  7  Mete.  409. 
"We  are  of  opinion  that  upon  a  proper  construction  of  the 
contract  and  the  imdisputed  facts  in  the  case  the  plaintiff 
balow  disclosed  no  rigjbt  of  action  and  the  judgment  of  the 
circuit  court  is  therefore  reversed. 

Eeversed. 


John  Alsop 

V. 

Ohio  &  Mississippi  Railway  Co. 

1.  KiLLiKo  STOCK— Fences.— Where  stock  get  upon  the  track  throuch 
a  defective  fence,  where  the  railroad  company  are  by  law  required  to  fence,! 
and  stray  upon  the  track,  but  the  injury  is  inflicted  at  a  point  where  a 
fence  is  not  required,  the  company  is  liable  without  proof  of  negligence  in 
the  management  of  the  train. 

2.  Prac  nCE. — This  court  is  required  to  examine  the  evidence  in  order 
to  say  whether  there  is  sufficient  to  sustain  the  verdict.  It  is  not  precluded 
from  so  doing  because  no  written  propositions  were  submitted  to  the  trial 
court,  and  if  it  appears  that,  applying  the  law  to  the  undisputed  iaucts,  the 
judgment  is  clearly  wrong,  the  judgment  must  be  reversed. 
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Appeal  from  the  Circuit  Court  of  Shelby  county ;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding.  Opinion  filed  Febru- 
arys 25,  1886. 

Mr.  HowLAiTD  J.  Hamlin,  for  appellant. 

Messrs.  Moulton,  Chafes  &  Headen,  for  appellee. 

Wall,  P.  J.  This  was  a  suit  before  a  justice  of  the  peace 
to  recover  the  value  of  damages  for  a  cow  injured  by  the 
engine  of  defendant's  railroad  company. 

The  case  was  removed  by  appeal  to  tlie  circuit  court  where 
a  trial  by  the  court,  a  jury  being  waived,  resulted  in  a  finding 
and  judgment  for  defendant,  from  which  an  appeal  is  prose- 
cuted here  by  the  plaintiff  below.  Suggestion  is  made  that 
na  question  of  law  can  arise  here  because  no  written  proposi- 
tions were  submitted  to  be  held  or  refused. 

The  citations  made  in  support  of  this  relate  to  the  practice 
in  the  Supreme  Court  in  those  cases  where  that  court  is  not 
authorized  to  examine  questions  of  fact,  and  are  not  in  point 
here.  Tliis  court  is  required  to  examine  the  evidence  in  order 
to  say  whether  there  is  sufficient,  according  to  the  test  of  well 
settled  rules,  to  sustain  the  verdict.  It  is  not  precluded  from 
so  doing  because  nO  written  propositions  were  presented  to 
the  trial  court,  and  if  it  api^ears  that,  applying  the  law  to  the 
undisputed  facte,  the  judgment  is  clearly  wrong,  the  judgment 
must  be  reversed.  Where  no  propositions  are  presented  it 
would  bo  presumed  the  court  held  the  law  correctly;  and  if 
the  judgment  is  manifestly  erroneous,  the  conclusion  would 
necessarily  be  that  the  court  misconceived  the  facts.  Hence 
the  same  weight  being  given  to  the  finding  of  the  court  as 
would  be  given  the  verdict  of  a  jury,  it  must  clearly  appear 
that  the  result  is  against  the  great  weight  of  the  evidence  be- 
fore this  court  would  be  at  liberty  to  interfere. 

It  appears  from  the  proof  in  this  case  that  the  animal  came 
on  the  right  of  way  at  a  point  where  the  comjmny  was  by  law 
required  to  fence,  and  that  there  was  no  sufficient  fence  at 
that  place.     It  is  a  necessary  inference  from  the  evidence  that 
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it  got  on  the  road  at  that  point  by  reason  of  the  deficient 
fence.  It  i*an  along  in  front  of  the  train  a  ehort  distance, 
crossing  a  cattle  guard  which  was  also  insufficient,  and  was 
overtaken  and  injured  by  the  engine  at  a  point  some  fifty 
yards  north  of  the  cattle  guard. 

No  negligence  is  shown  in  tlie  management  of  the  train,  and 
the  point  where  the  animal  was  actually  ovei^taken  and  in- 
jured was  within  the  corporate  limits  of  a  town  where  no 
fence  was  required.  It  is  assumed  the  animal  was  at  large 
contrary  to  law,  but  there  is  no  proof  whatever  that  the 
owner  was  at  fault  in  this  respect,  except  so  far  as  may  be  in- 
fen-ed  from  the  fact  of  the  animal  being  so  at  large. 

These  facts  thus  briefly  stated  are  not  in  doubt.  It  may  be 
said  tliere  is  no  controversy  as  to  the  facts,  and  the  question 
is  whether  the  plaintiff  is  entitled  to  recover.  There  are  no 
written  pleadings,  and  the  right  of  recovery  must  depend 
wholly  upon  the  case  as  made  by  the  proof.  The  statute  pro- 
vides that  railroad  companies  shall,  except  at  certain  specified 
points,  erect  and  maintain  fences  on  both  sides  of  the  road, 
suitable  and  sufficient  to  prevent  stock  from  getting  on  such 
road,  and  failing  to  do  so  shall  be  liable  for  all  damages  done 
on  such  road  to  stock  getting  thereon,  by  the  agents,  engines, 
or  cars  of  the  corporation. 

It  is  not  necessary  to  show  negligence  in  the  management 
of  the  train.  The  ground  of  recovery  is  the  failure  to  fence. 
No  other  fault  need  bo  shown.  Nor  is  it  a  sufficient  defense 
to  prove  that  the  owner  permitted  the  stock  to  be  at  large  in 
violation  of  law;  but  it  must  also  appear  that  he  did  so  under 
such  circumstances  that  the  natural  and  probable  consequence 
of  doing  so  was  that  the  stock  would  go  upon  the  ti*ack  and 
be  injured.  Ewing  v.  C.  &  A.  R.  R.  Co.,  72  III.  25;  C.  & 
St.  L.  R.  R.  Co.  V.  Murray,  82  HI.  76;  C.  &  St  L.  R  R  Co. 
V.  Woosley,  85  HI.  370. 

Li  this  case  if  the  animal  had  been  stimck  before  reaching 
the  cattle  guard,  and  while  inside  of  the  line  where  a  fence 
was  required,  there  would  be  no  doubt  of  liability;  but  it  is 
nrged,  and  this  is  the  real  point  at  issue,  that  as  tlie  injury  was 
actually  inflicted  at  a  point  where  a  fence  was  not  necessary. 
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there  can  be  no  liability  without  proof  of  negligence  in  the 
management  of  the  train.  We  think  this  an  erroneous  view 
of  the  law. 

To  repeat  what  the  statute  provides:  The  company  must 
erect  and  maintain  a  fence  sufficient  to  prevent  stock  from  get- 
ting on  the  road,  and,  omitting  to  do  this,  must  pay  for  the 
damages  done  to  such  stock  thereon  by  the  engines,  etc.,  of 
the  company. 

In  the  case  of  G.  W.  E.  R  Co.  v.  Hanks,  36  HI.  281, 
the  Supreme  Court  said :  "  It  is  objected  that  the  declaration 
does  not  show  the  steer  was  not  killed  in  one  of  the  places  ex- 
cepted by  the  statute,  but  only  that  it  got  on  the  road  at  a  place 
without  the  limits  of  town,  etc  It  is  urged  that  it  is  not  im- 
portant where  it  got  on  the  track  but  where  it  was  killed. 
On  the  conti-ary  the  place  where  it  got  on  is  the  precise 
thing  to  be  considered.  It  was  to  prevent  animals  from  stray- 
ing on  the  track  that  the  company  was  required  to  build  the 
fences.  Whether,  after  once  getting  upon  the  track  through 
the  negligence  of  the  company,  they  wandered  to  a  road  cross- 
ing b3fore  being  struck  by  the  locomotive,  is  wholly  imniate- 
piai;' 

This  being  the  rule  of  law  applicable,  the  plaintiff  was  en- 
titled to  recover  upon  the  undisputed  facts  in  the  case. 

The  judgment  will  bo  reversed  and  the  cause  reminded. 

Beversed  and  remanded. 


In  the  Matter  of  the  Conservatorship  op  Henry 

P.  Hall. 

1.  Services  of  conservator.— -The  court  is  of  opinion  that  the  con- 
servntor  was  in  no  position  to  ask  for  an  allowance  for  his  services  from 
1863  to  1876,  inasmuch  as  he  not  only  had  not  made  the  annual  reports  and 
setUemente  required  by  law,  but  had  utterly  failed  to  keep  accounts  of 
hifl  acts,  and  that  the  allowance  of  925  a  year,  from  1876  until  the  time  oZ 
bis  removal,  was  reasonable. 

2.  ALTiOWANCE  TO  ward's  CHILD.— The  amouut  griven  by  the  conserva- 
tor to  his  ward's  daughter,  who  was  of  agre,  but  weak  in  body  and  mind,  and 
without  resources,  should  be  allowed  the  conservator. 
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Appeal  from  tlie  Circuit  Court  of  DeWitt  county ;  the 
Hon.  Geo.  W.  IIkudman.  Judge,  presiding.  Opinion  filed 
February  25,  1886. 

Mr.  A.  E.  DeMange  and  Mr.  R  A.  Leiiost,  for  appellant. 

Messrs.  FuLLBB,  Mo.isoN  &  Inoham,  for  appellee. 

Wa.ll,  p.  J.  Tlie  j)resent  controversy  relates  to  the  ac- 
cjunts  of  A.  L.  Barnett  as  conservator  of  Henry  F.  Hall,  an 
insane  person. 

The  conservator  was  appointed  in  1863,  and  made  his  first 
report  in  L876.  In  that  report  it  appeared  that  the  affairs  of 
the  ward  had  been  managed  in  a  very  loose  and  careless  way, 
the  brothers  of  the  insana  person  having  divided  the  trouble 
with  the  conservator.  No  accounts  of  receipts  and  disburse- 
ments were  kept,  and  the  report  conceded  that  it  was  impossi- 
ble to  make  anything  like  an  accurate  stiitcment  of  the  trans- 
actions embraced  in  that  period  of  thirteen  years. 

That  report,  showing  a  balance  of  $26.55  on  hand,  was  ap- 
proved by  the  county  court.  In  answer  to  a  citation  another 
report  was  presented  at  the  December  term,  1883,  which  was 
not  approved;  and  the  county  court  restating  the  account, 
found  there  was  a  balance  of  $1,055.50  in  the  hands  of  the 
conservator.  At  the  February  term,  1884,  the  conservator 
was  removed,  and  at  a  later  term  he  sought  to  set  aside  the 
statement  of  account  by  the  court  last  mentioned.  Thecourt  de- 
clined to  grant  this  relief,  and  he  appealed  to  the  circuit  court, 
where  he  obtained  an  order  of  revtu'sal,  and  the  matter  coming  up 
again  in  the  county  court,  his  accounts  were  passed  upon  and 
stated,  from  which  last  order  he  again  appealed  to  the  circuit 
court.  On  this  appeal  the  circuit  court,  after  hearing  all  the 
evidence,  disallowed  certain  items  of  credit  claimed  in  the  re- 
port, and  restating  the  account,  found  there  was  a  balance  of 
$612.28,  which  the  appellant  was  ordered  to  pay  over  to  his 
successor.  From  this  order  an  appeal  is  prosecuted  to  this 
court.  Specific  objections  are  urged  to  the  statement  made 
by  the  circuit  court,  which  will  now  be  noticed. 
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It  is  nvged,  first,  that  the  court  erred  in  refusing  to  allow  a 
charge  made  for  services  from  1863  to  1876,  the  period  cov- 
ered  by  the  first  report,  amounting  to  $390.  In  this  we  find 
no  error.  The  proper  time  to  ask  for  such  an  allowance  was 
when  that  report  was  made ;  but  it  is  apparent  from  thie  con- 
ceded irregularity  and  the  confessed  negligence  which  marked 
the  whole  of  that  period,  the  conservator  was  then  conscious 
that  he  was  not,  in  any  proper  view  of  the  case,  entitled  to 
compensation.  Indeed,  he  was  gi*ossly  in  default,  and  while 
it  was  not  shown  that  he  ever  misappropriated  the  funds, 
he  was  in  no  position  to  ask  for  an  allowance  for  his  services. 
He  not  only  had  not  made  the  annual  reports  and  settlements 
required  by  law,  but  he  had  utterly  failed  to  keep  accounts  of 
his  acts  and  dohigs.  To  allow  compensation  under  such  cir- 
cumstances would  be  to  offer  a  premium  for  official  negligence. 
It  is  next  urged  that  the  court  should  have  allowed  $50  per 
annum  for  the  services  of  the  conservator  from  1876  to  the 
end  of  his  term.     The  court  allowed  $25  per  annum. 

The  statute  provides  (Sec.  36,  Ch.  86):  "  Conservatoi-s  on 
settlement  shall  be  allowed  such  fees  and  compensation  as  shall 
seem  reasonable  and  just  to  the  court."  The  record  discloses 
a  considerable  mass  of  proof  heard  by  the  court  ujx^n  the  value 
of  the  services  rendered.  After  reading  that  testimony  in 
full,  we  are  not  able  to  say  the  conclusion  reached  is  erro- 
neous. 

There  was  conflict  as  to  the  amount  as  well  as  the  value,  and 
it  is  probable  that  the  allowance  is  about  what  it  should  be; 
we  see  no  occasion  to  interfere  with  it. 

We  next  notice  an  item  of  credit  claimed  for  $100  paid 
for  attorney's  fees  in  contesting  the  order  of  the  county  court, 
made  at  the  December  term,  1883.  Tlie  court  disallowed  this 
charge  and,  as  we  think,  properly.  From  what  appears  it 
seems  reasonable  to  say  that  had  the  conservator  given  the 
;ubject  such  attention  as  was  due,  this  expense  would  have 
oeen  unnecessary.  In  this  instancs,  as  in  others,  he  was  so 
careless  and  apparently  indifferent  that  he  ought  to  bear  the 
consequences.  It  would  be  unjust  to  inipose  this  burden  upon 
the  estate. 
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A  more  difficult  question  is  presented  by  the  next  item,  wliich 
is  for  $117.11,  expended  at  various  times  for  the  benefit  of 
Mary  E.  Hall,  daughter  of  the  insane  ward.  This  girl  seems 
to  be  the  only  child,  and,  her  mother  being  dead,  is  the  only 
person  directly  interested  in  the  estate  of  the  ward. 

It  appears  that  she  reached  the  age  of  eighteen  years 
in  1871,  but  that  she  is  sadly  afflicted  both  in  body  and  mind. 
She  lived  with  her  maternal  grandparents  for  a  number  t>f  years, 
and  has  been  suffered  to  stay  at  various  ^ilaces  among  her 
relations,  evidently  not  especially  welcome  anywhere,  and  is 
now  with  Harrison  Meacham,  who  is  her  conservator.  By  the 
will  of  her  grandfather,  who  died  in  1876,  she  inherited  $100, 
which,  however,  did  not  come  to  the  hands  of  her  conservator 
till  September,  1881,  after  the  death  of  her  grandmother.  It 
appears  that  while  she  is  able  to  work  more  or  less  at  times, 
yet  she  has  frequently  needed  aid,  probably  more  than  she 
has  received,  and  that  at  the  dates  mentioned  down  to  1883 
the  money  in  question  was  expended  for  her  benefit. 
,  The  bills  are  mainly  for  clothing  and  medical  attention,  and 
as  to  these  items  it  seems  that  they  were  really  necessary  for 
her  comfort  and  were  actually  furnished  as  charged. 

The  question  is  whether  this  was  a  proper  appropriation  of 
the  funds  in  the  hands  of  the  conservator.  The  statute  pro- 
vides, Sec.  17,  Ch.  86,  that  the  income  and  profit  of  the  estate 
shall  be  applied  as  far  as  necessary  "  to  the  comfort  and  support 
of  the  ward  and  his  family  and  the  education  of  his  children." 

It  is  contended  that  the  ward  had  no  family  and  that  as  this 
daughter  was  of  age,  her  father  was  under  no  legal  obligation 
to  support  her,  and  therefore  the  expenditure  was  unauthor- 
ized. True,  the  family  was  broken  up,  but  such  must  always 
be  the  case  where  the  mother  is  dead  and  the  father  insane ; 
yet  we  presume  the  law  would  not  be  construed  to  deny 
support  for  this  reason.  True,  the  daughter  was  of  age, 
yet  by  reason  of  her  inherited  misfortune  she  was  a  charge 
upon  her  father  to  the  extent  of  her  nacessity  and  his 
ability. 

The  statute,  Ch.  107,  Sec.  1,  provides  tliat  every  poor  per- 
son who  shall  be  unable  to  earn  a  livelihood  in  consequence  of 
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any  bodily  infirmity,  idiocy,  lunacy,  or  other  unavoidable 
cause,  shall  be  supported  by  the  fatlier,  grandfather,  mother, 
grandmother,  children,  grandchildren,  brother  or  sister  of 
such  poor  person,  if  they  or  either  of  them  be  of  sufficient 
ability;  and  by  section  10  the  order  of  liability  is  fixed,  the 
parents  being  liable  where  the  poor  person  has  no  children  of 
sufficient  ability. 

In  this  case  the  person  in  question  had  an  expectancy  from 
the  death  of  her  grandfather  in  1876,  but  nothing  could  be 
realized,  and  in  eflfect  the  provision  was  wholly  contingent  and 
tmavailaWe  until  September,  1881,  after  the  death  of  the 
grandmother,  and  while,  during  all  that  period  she  had  a  con- 
servator, yet  there  was  no  money  which  he  could  reach  or 
apply  for  her  use,  so  that  until  the  date  last  mentioned  she 
was  in  fact  within  the  statutory  definition  of  a  poor  person. 
We  think,  therefore,  upon  a  reasonable  construction  of  the 
statute  and  the  rights  of  the  parties  thereunder,  the  conserv- 
ator was  justified  in  the  expenditures  for  the  benefit  of  the 
daughter,  Mary  J.  Hall,  until  September,  1881.  As  wo  esti- 
mate the  items  thus  designated  they  amount  to  $95.61,  for 
which  sum  the  conservator  should  have  been  allowed  The 
judgment  of  the  circuit  court  will  therefore  be  reversed  and 
the  cause  remanded,with  directions  to  allow  a  credit  of  $95.61 
for  expenditures  referred  to,  leaving  a  balance  of  $576.67  to 
be  accounted  for  by  appellant  to  his  successor  in  office,  with 
six  per  cent,  interest  from  the  date  of  the  judgment  appealed 
from;  the  costs  in  the  circuit  court  to  be  apportioned  in  such 
manner  as  may  seem  just  and  reasonable  to  that  court  The 
appellant  will  recover  his  costs  in  this  court 

Eeversed  and  remanded. 
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John  Jones  et  al. 

V. 

The  People,  etc. 


1.  Breach  of  sheriff's  BOin>— Lett.— The  levy  by  a  Bheriff  upon  the 
property  of  B,  by  virtue  of  a  writ  against  A,  is  a  breach  of  his  bond. 

2.  Action  on  sheriff's  bond — Judgment  on  trial  of  right  of 
PROPERTY. — Where  a  party  whose  goods  the  sheriff  had  levied  upon  by  vir- 
tue of  a  writ  against  another  person  chose  the  remedy  of  a  trial  of  the 
right  of  propei-ty  which  was  appealed  several  times  but  found  in  the  claim- 
ant's favor  brought  an  action  of  debt  on  the  official  bond  of  the  sheriff,  and 
on  the  trial  of  such  action  the  record  of  the  proceedings  in  the  trial  of  the 
right  of  property  was  introduced  in  evidence  against  defendant's  objectioni 
and  the  court  instructed  the  jury  that  the  judgment  therein  was  conclusive 
of  the  right  of  plaintiff  in  this  case,  heldj  that  this  was  error. 

3.  Damages. — In  such  case  it  was  error  to  instruct  the  jury  that  they 
should  allow  the  plaintiff  as  damages  the  expenses  incurred  by  her  in  the 
trial  of  the  right  of  property,  including  attorney's  fees,  traveling  and 
hotel  expenses,  and  all  costs,  including  the  expense  of  printing  briefe,  etc., 
in  the  appellate  court. 

4.  Same.— As  a  general  rule  the  value  of  the  property  and  interest  will 
furnish  the  true  measure  of  damages.  Items  like  the  above  are  not  ordi- 
narily allowable  even  in  actions  inform  ex  delicto  unless  tbere  is  an  ad- 
mixture of  fraud,  malice,  or  other  such  sinister  motive  as  would  furnish 
ground  for  vindictive  or  punitory  damages. 

Appeal  from  the  Circuit  Court  of  Green  county  ;  the  Hon. 
G.  W.  IIeedman,  j"dge,  presiding.  Opinion  filed  Februai7 
25,  1886. 

Mr.  James  R.  Ward,  for  appellants;  that  plaintiff,  by 
her  election,  has  waived  all  other  remedies,  cited  Karr  v. 
Barstow,  24  111.  581 ;  Kreiichi  v.  Dehlcr,  50  111.  177 ;  Harri- 
son V.  Singleton,  2  Scam.  22  ;  Derickson  v.  Krause,  4  Brad- 
well,  507  ;  Merricks  v.  Davis,  65  111.  319. 

As  to  measure  of  damages:  Sutherland  on  Damages,  Vol.  I, 
117,  Vol.  II,  32;  Lawrence  v.  Hagerman,  56  111.  76  ;  Daviss  v. 
Crow,  7  Blackf.  129;  Bates  v.  Cuurtwright,  36  HI.  518. 

Plaintiff  had  no  right  of  action  upon  the  sheriff's  bond : 
State  V.   Conover,   4   Dutcher,  224;  South  v.    Maryland,  18 
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How.  (U.  S.)  396 ;  State  v.  Long,  8  L-edell,  415 ;  State  v. 
Brown,  11  Iredell,  141;  Gerber  v.  Ackely,  32  Wis.  233 ;  Mc- 
Elhaney  v.  Gllleland,  30  Ala.  183 ;  Brown  v.  Mosely,  US. 
&  M.  354;  Jenkins  v.  Lomonds,  29  Ind.  294;  Carey  v.  States, 
34  Ind.  105. 

Mr.  Majkk  Meyebstein,  for  appellees ;  that  plaintiff  had  a 
remedy  on  the  sheriff's  official  bond,  cited  Horan  v.  People, 
10  Bradwell,  21 ;  People  v.  Eobinson,  89  111.  159 ;  Walsh  v. 
People,  6  Bradwell,  204;  2  Sutherland  on  Damages,  31. 

As  to  damages :  Sutherland  on  Damages,  Vol.  1, 106,  142 ; 
Yol.  n,  61. 

Waxl,  p.  J.  This  was  an  action  of  debt  on  the  official 
bond  of  a  sheriff.  The  breach  complained  of  was  that  the 
eheriff,  having  a  writ  of  attachment  at  the  suit  of  Gciseke, 
Mysenburg  &  Co.,  against  the  property  of  one  James  W. 
Israel,  levied  upon  the  property  of  Elizabeth  Israel,  for  whose 
use  this  suit  is  brought. 

A  trial  by  jury  resulted  in  a  verdict  for  the  plaintiff,  the 
damages  being  assessed  at  $622.05. 

A  motion  for  a  new  trial  was  overruled,  and  judgment  was 
entered  upon  the  verdict. 

It  is  objected,  first,  that  the  cause  of  action  here  set  up  can 
not  be  maintained  upon  the  official  bond  of  the  sheriff  and 
his  sm-eties.  There  is  some  conflict  of  authority  on  the  ques. 
tion,  but  we  are  inclined  to  think  the  weight  of  authority,  as 
well  as  sound  reason,  will  8uppoi*t  the  view  that  the  levy  by  a 
sheriff  upon  the  property  of  B,  by  virtue  of  a  writ  against  A, 
is  a  breach  of  his  bond.  Walsh  v.  The  People,  etc.,  6  Brad-  * 
well,  204 ;  Horan  v.  The  People,  etc.,  10  Bradwell,  21. 

The  record  shows  that  after  the  levy  had  been  made,  notice 
was  given  the  sheriff  by  said  Elizabeth  Israel  that  she  claimed 
the  property,  and  the  sheriff  thereupon  notified  the  county 
judge,  and  the  necessary  steps  having  all  been  taken,  there  w^as 
a  trial  of  the  right  of  property  in  which  the  jury  found  for 
the  claimant,  fi*om  which  an  appeal  was  taken  by  the  attach- 
ment creditors  to  the  circuit  court,  where  the  case  was  again 
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tried,  resulting  the  same  way,  and  an  appeal  was  then  taken  to 
this  court,  when  the  judgment  of  the  circuit  coui't  was 
affirmed. 

Pending  these  trials  the  property  remained  in  the  custody 
of  the  sheriflf,  and  until  the  affirmance  in  this  court,  when  it 
was  restored  to  the  claimant. 

On  the  trial  of  the  present  case  the  record  of  the  proceed- 
ings in  the  trial  of  the  right  of  property  was  introduced  in 
evidence  against  the  objection  of  the  defendant,  and  the  court 
instructed  the  jury  that  the  judgment  therein  was  conclusive 
of  the  right  of  the  plaintiff  in  this  case.  This  was  error. 
The  sheriff  was  not  a  party  in  a  legal  sense  to  that  proceeding, 
and  while  he  would  have  been  protected  in  selling  the  projy- 
erty  by  a  decision  adverse  to  the  claimant,  yet  he  is  not  bound 
by  a  decision  the  other  way.  This  point  was  so  ruled  ex- 
pressly in  Whitaker  v.  Wheeler,  44  111.  440,  where  the  judg- 
ment was  reversed  for  the  error  of  the  circuit  court  in 
admitting  the  record  of  such  a  proceeding  in  evidence,  in  an 
action  of  trover  against  the  sheriff.  See,  also,  Foltz  v. 
Stevens,  54  111.  180;  and  Hubbard  v.  Thrasher,  65  HI.  479, 
where  it  was  said  that  notwithstanding  the  verdict  for  claim- 
ant the  officer  may,  at  his  peril,  retain  and  sell  the  property  if 
he  chooses  to  do  so. 

Tliese  decisions  were  under  a  former  statute  where  the  trial 
was  before  the  sheriff  and  a  jury,  but  we  think  the  chang3  in 
the  law  whereby  the  trial  is  to  be  had  before  the  county 
judge  and  a  jury  has  not  changed  the  rule  stated. 

The  plaintiff  was  permitted  in  this  case  to  prove,  and  the 
jury  wei-e  instructed  that  they  should  allow  to  the  plaintiff  as 
damages,  the  expenses  incurred  by  her  in  the  trial  of  the  right 
of  property,  including  attorney's  fees,  traveling  and  hotel 
expenses,  and  all  costs,  including  the  expense  of  printing  briefs, 
etc.,  in  the  appellate  court 

It  is  a  general  rule  that  the  true  measure  of  damages  is 
compensation  for  the  direct  injury  sustained,  remote  and  con- 
sequential damages  not  being  allowed. 

In  an  action  on  a  contract  the  successful  party  recovers  only 
such  costs  as  are  taxable  under  the  statute.    He  can  not  usually 
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have  an  allowance  for  his  loss  of  time  and  expense  in  prose- 
cuting the  demand  or  making  the  defense  as  the  case  maj'  be, 
and  the  expense  for  service  of  attorneys  stands  nix)n  the  samtj 
ground  as  the  other  pereonal  expenses  of  the  party  not  em- 
braced in  the  list  of  taxable  cost. 

Legal  relief  is  at  best  unperfect;  it  is  not  nsnally  designed 
to  furnish  complete  and  perfect  indemnity,  and  it  may  well  be 
doubted  whether  a  sound  public  policy  would  be  subserved  if 
absolute  indemnity  were  given  since  thereby  a  gi-cat  and 
even  dangerous  stimulant  would  be  furnished  to  litigation. 

A  defendant  should  have  the  same  hope  of  indemnity  in 
this  respect  as  the  plaintiff.  In  certain  exceptional  cases  the 
law  provides  for  such  indemnity  by  requiring  bond  and  secur- 
ity, but  we^ think  it  may  be  stated  as  a  general  rule  that  such 
items  are  not  ordinarily  allowable  even  in  actions  in  form  ex 
delicto  unless  there  is  an  admixture  of  fraud,  malice  or  other 
such  sinister  motive  as  would  furnish  ground  for  vindictive  or 
punitory  damages. 

In  the  present  instance  the  owner  of  the  property  m^'ght 
have  replevied,  and  in  that  proceeding  could  have  recovered 
damages  for  the  detention  of  the  goods,  or  she  m^'ght  have 
brought  trover  or  trespass  against  the  sheriff,  but  in  neither 
of  these  actions  could  slie  have  been  allowed  for  counsel  fees 
or  personal  expenses  without  showing  such  a  case  as  would 
waiTant  vindictive  damages.  The  law  will  not  sustain  her  in 
accomplishing  such  a  result  in  the  indirect  way  here  attempted. 
Harris  v.  Eldred,  42  Vt  39. 

She  had  the  legal  right  to  resort  to  the  remedy  of  a  trial  of 
the  right  of  property.  The  sheriff  could  not  prevent  the 
parties  in  that  proceeding  from  taking  the  case  by  appeal 
from  one  court  to  another,  but  hrs  liability  ought  not  thereby 
to  be  enhanced. 

Had  he  sold  the  property  and  been  sued  in  trespass  he 
nvould  have  been  liable,  ordinarily,  for  only  the  value  of  the 
property  and  interest  from  the  time  it  was  taken.  In  this 
case,  liaving  returned  the  property,  he  would  be  liable  for  the 
damages  sustained  to  the  same  while  in  his  possession  and  in- 
terest on  the  property  while  the  plaintiff  was  deprived  of  the 
U£e  of  it 
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Where  a  stock  of  goods  is  wrongfully  taken,  thereby  stop- 
ping the  business  of  the  owner,  it  would  seem  that  something 
in  addition  should  be  allowed  for  the  direct  loss  produced;  but 
this  would  not  include  loss  of  profit  which  is  too  speculative 
though  it  might  include  immediate  loss  in  rent  of  property 
not  occupied,  though  necessarily  paid  for,  and  possibly  other 
like  items  depending  on  the  special  facts  of  the  case.  As  a 
general  rule,  however,  the  value  of  the  property  and  interest 
will  furnish  the  true  measure  of  damages.  In  support  of  the 
views  hero  stated  reference  may  be  had  to  Sedgwick  on  the 
Measures  of  Damages,  Chap.  Ill,  and  the  authorities  cited  in 
the  text  and  notes.  See  also  Pacific  Insurance  Co.  v.  Conard, 
1  Baldwin,  138,  quoted  at  length  in  Sedgwick,  raarg.  p.  532. 
See  also  Field  on  the  Law  of  Damages,  Sees.  768  and  792. 
Counsel  call  attention  to  an  expression  in  Sutherland  on  Dam- 
ages, seeming  to  sustain  the  position  of  plaintiff  here. 

The  statem3nt  of  the  rule  by  that  author,  if  it  refers   to 

cases  where   the   defendant  is  liable  for  punitive  damages, 

agrees  with  the  view  we  have  taken  following  the  doctrine  as 

'laid  down  in  Sedgwick.     The  Illinois  cases  cited  in  the  note 

are  cases  of  that  sort. 

We  are  at  a  loss  to  see  upon  what  ground  of  principle 
the  sheriff  could  be  held  for  damages  beyond  the  measure 
allowable  in  trover  or  trespass,  unless  he  has  been  guilty  of 
malice  or  fmud,  or  some  oppressive  act  for  which  exemplary 
damages  should  be  assessed ;  and  in  this  action,  where  it  is 
sought  to  hold  his  sureties  also,  they  may  perhaps  insist  that 
in  no  event  should  they  be  so  held,  certainly  not  upon  the 
facts  appearing  in  the  record  now  before  us.  We  deem  it  un- 
necessary to  notice  in  detail  all  the  points  presented  in  the 
brief.  For  the  errors  above  indicated  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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William  B.  Farrow 

V. 

Sylvester  A.  Vedder. 

Illeoat.  SAiiB.^^ere  a  substantial  part  of  the  demand  upon  which  a 
judgment  was  based  was  for  the  price  ot  certain  intoxicating  liquors  sold  at 
retail  and  in  riolation  of  law,  the  vendor  having  no  license  therefor,  held, 
that  the  vendor  had  no  cauf«e  of  action  as  to  the  liquors  sold  in  violation  of 
law. 

Appeal  from  the  County  Court  of  Greene  connty;  tlie 
Hon.  L.  R.  Lakin,  Judge,  presiding.  Opinion  filed  February 
25, 1886. 

Mr.  James  R.  Ward,  for  appellant;  that  the  law  will  not 
furaish  the  plaintiiQE  a  remedy  to  enforce  the  payment  of  a 
demand  which  grows  out  of  an  illegal  or  immoral  transaction, 
cited  Nash  v.  Monheimer,  20  HI.  215 ;  Mansell  v.  Temple,  3 
Gilm.  94 ;  Liness  v.  Hesing,  44  El.  113 ;  Arter  v.  Byington, 
44  El.  468;  Cin.  Mut  H.  A.  Co.  v.  Rosenthal,  55  111.  91; 
Ifeustadt  v.  Hall,  68  111.  173;  Henderson  v.  Palmer,  71  111. 
583. 

Mr.  Edwin  A.  DooLrrrLE,  for  appellee. 

Wall,  P.  J.  A  substantial  part  of  the  demand  upon  which 
this  judgment  is  based  is  for  the  price  of  certain  intoxicating 
liquors  sold  at  retail  and  in  violation  of  law,  tlie  vendor  having 
no  license  therefor.  The  trial  court  disregarded  the  defense 
thus  suggested,  and  the  question  is  whether,  as  to  this  item,  the 
recovery  can  be  sustained.  The  exact  point  has  not,  so 
far  as  we  are  advised,  been  determined  in  this  State,  but  the 
principle  involved  is  well  settled. 

The  illegality  of  a  contract  is  in  general  a  perfect  defense. 
"When  the  law  forbids  a  thing  to  be-  done  it  will  not  enforce 
a  contract  depending  for  its  considei*ation  upon  the  thing  so 
forbidden.    As  one  writer  has  said,  "It  is  clear  no  right  of 
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action  can  spring  out  of  an  illegal  contract;  that  no  action  will 
lie  npon  a  contract  made  in  violation  of  the  statute,  or  of  a 
principle  of  the  common  law;"  and  to  quote  from  another, 
"  There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy,  and  there  can  be  no  legal  remedy  for  that  which  is 
itself  illegal."  Penn  v.  Bornman,  102  111.  523,  and  author- 
ities there  cited;  Workingmen's  Banking  Co.  v.  Bautenberg, 
103  111.  460. 

The  precise  question  was  so  detennined  in  Gloss  v.  Alt,  17 
Kansas,  445;  Dolson  v.  Hope,  7  Kansas,  161.  See  also  Sedg- 
wick on  Stat,  and  Const.  Law,  2  Ed.  69  and  70.  Wheeler  v. 
Russell,  17  Mass.  258. 

A  similar  question  arose  in  Woods  v.  Armstrong,  54  Ala. 
150,  and  in  a  very  elaborate  note  to  this  case  in  25  Am.  Rep. 
674,  will  be  found  an  interesting  and  valuable  review  of  decis- 
ions in  England  and  the  United  States. 

We  think  upon  principle  and  the  great  weight  of  authority 
the  plaintiff  had  no  cause  of  action  as  to  the  liquoi*8  sold  in 
violation  of  law.  The  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Jacob  Milleb 

V. 

William  Ridgely. 


1.    pRAcncB.— Where  the  ruling  complained  of  in  this  court  was  not 
^^!Z        onp  of  the  grounds  on  which  a  new  trial  waa  asked,  the  point  can  not  now 

1586         ^  ^^^8^^- 
2.    Landijord  and  tenant.— Where  the  old  lease  expires,  but  the  tenant 

holds  over,  and  the  landlord  receives  the  rent,  it  is  presumed,  as  a  matter 

of  law,  that  the  terms  of  the  old  agreement  are  continued,  except  so  far  as 

it  appears  they  are  modified. 

Appeal  from  the  Circuit  Com't  of  Sangamon  county;  the 
lion.  J.  A.  Oeeighton,  Judge,  presiding.     Opinion  filed  Feb- 
uary  25, 1886. 
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Messrs.  Gunk  &  Lunoeb,  and  Messrs.  McCartney  &  Casey, 
for  appellant 

Mr.  Clintok  L.  Conklino,  for  appellee. 

Wall,  P.  J.  It  appears  from  the  record  in  this  case  that 
Hidgclj  &  Miller  executed  an  instrument  under  seal,  where- 
by the  former  leased  to  the  latter  certain  premises,  situate  in 
the  city  of  Springlield.  The  terra  was  for  three  years  from 
April  1,  1879,  and  the  rate  $60  per  month.  The  lessee  cove- 
nanted tliat  the  premises  were  in  good  condition,  and  that  at 
his  own  expense  he  would  so  keep  and  return  the  same  at  the 
end  of  his  term.  It  was  further  agreed  that  the  lessee  would 
not  sublet  or  assign  without  the  wi-itten  consent  of  the  lessor. 
When  the  term  had  nearly  expired  the  lessor  notified  the 
lessee  that  if  he  desired  to  continue  he  would  be  expected  to 
pay  at  the  rate  of  $1,000  per  year — $83.33  per  month.  The 
lessee,  after  a  short  delay,  informed  the  lessor  that  he  would 
remain,  and  the  lessor  sent  him  a  written  lease,  similar  to  the 
first,  with  the  rate  increased,  to  be  executed  by  him,  but  it  was 
never  signed.  The  rent  was  paid  at  the  rate  of  $83.33  per 
month  with  regularity  until  the  latter  pai't  of  1883.  The 
premises  were  vacated  in  January,  1884,  leaving  three  months' 
rent  unpaid,  for  which  Eidgely  issued  a  distress  warrant, 
which  was  levied  upon  the  personal  property  of  Miller.  The 
defense  set  up  to  the  proceeding  was  in  the  nature  of  recoup- 
ment, it  being  claimed  by  the  defendant  that  he  had  sufiFered 
heavy  losses  by  reason  of  the  failure  of  the  plaintiff  to  keep 
the  roof  in  repair,  and  that  by  reason  of  the  failure  of  the 
plaintiff  to  put  water  in  the  building  the  defendant  had  been 
unable  to  rent  the  upper  floor,  whereby  he  had  been  dam- 
aged, etc.  The  case  was  tried  by  jury,  and  there  was  a 
verdict  for  the  plaintiff  for  $200,  upon  which,  a  motion  for 
new  trial  being  overruled,  judgment  was  rendered.  On  the 
trial  the  defendant  offered  to  prove  tliat  during  the  period 
covered  by  the  original  lease  the  lessor  consented  to  certain 
modifications  by  which  he  was  to  keep  up  repairs,  was  to  allow 
subletting,  put  water  in  the  upper  floor,  and  whitewash  cer- 
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tain  rooms.  The  court,  on  the  objection  of  plaintiff,  excluded 
this  evidence  on  the  ground  that  there  was  no  new  considera- 
tion, and  therefore  the  agreement  to  so  modify  was  not  bind- 
ing. This  ruling  of  the  court  is  now  assigned  as  error.  The 
motion  for  new  trial  was  in  writing,  and  stated  distinctly  the 
reasons  therefor.  Those  reasons  were  that,  first,  the  court  ad- 
mitted improper  evidence  offered  by  plaintiff,  viz.,  the  testi- 
mony of  one  Odiorne  upon  another  point ;  second,  that  the 
court  improperly  instructed  the  jury  for  the  plaintiff ;  and 
third,  the  verdict  was  contrary  to  law  and  the  evidence.  It 
will  be  seen  that  the  ruling  now  complained  of  was  not  one  of 
the  grounds  on  which  a  new  trial  was  asked,  Und  upon  the  au- 
thority of  O.  O.  &  F.  E.  R.  Co.  V.  McMath,  91  111.  Ill,  we  are 
disposed  to  hold  that  the  point  can  not  be  now  urged.  It  is 
proper  to  say,  however,  that  were  this  question  of  practice 
out  of  the  way,  we  should  be  inclined  to  agree  with  the  hold- 
ing of  the  trial  court.  An  executory  agreement  of  that  sort, 
without  a  new  consideration,  would  be  a  mere  nvdum  pactuTriy 
and  not  binding.  Loach  v.  Farnura,  90  HI.  368;  Wood  on 
Landlord  and  Tenant,  Sec.  382.  From  all  the  evidence  in  the 
case,  it  is  impossible  to  conclude  that  the  landlord,  by  making 
certain  repairs  and  concessions  with  regard  to  subletting,  in- 
tended to  bind  himself  (or  should  be  so  regarded)  to  make 
any  other  repairs  or  concessions.  Besides,  as  this  lease  was 
under  seal,  it  could  not  be  modified  or  varied  by  parol.  Loach 
V.  Farnum,  supra^  and  cases  there  cited.  It  is  urged  that  the 
court  erred  in  instructing  the  jury  that  if  the  tenant  under 
a  lease  for  a  year  or  years  holds  over  without  a  new  agree- 
ment except  as  to  the  amount  of  the  rent,  which  is  higher, 
and  pays  the  rent,  the  tenant's  liability  will  continue  un- 
der the  terms  of  the  original  lease,  so  far  as  applicable, 
and  the  renting  will  become  a  tenancy  from  year  to  year, 
subject  to  the  terms  of  the  original  lease,  the  same  as  if  ex- 
pressly agi'eed  by  the  parties  to  be  continued  between  them. 
This  proposition  is  supported  by  authority.  Taylor  on  Land- 
lord and  Tenant,  Sec.  68;  Prickett  v.  Ritter,  16  LI.  96; 
McKinney  v.  Peck,  28  Hi.  174.  Counsel  seem  to  concede 
that  this  is  the  general  rule,  but  the  argument  is  apparently 
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that  it  can  not  be  appli  d  to  a  lease  under  seal,  because  such 
a  lease  can  not  be  modified  by  parol. 

The  authorities  do  not  recognize  such  a  distinction,  and  when 
it  is  remembered  that  leases  have  usually  been  under  seal  it 
is  not  probable  that  it  would  have  escaped  notice.  The  true 
view  is,  that  the  holding  over  under  the  circumstances  is  to  be 
regarded  as  in  effect  a  new  contract  upon  the  terms  of  the  old 
one,  except  so  far  as  expressly  modified. 

The  old  lease  has  expired,  but  when  the  tenant  holds  over 
and  the  landlord  receives  the  rent  it  is  presumed  as  a  matter 
of  law  that  the  terms  of  the  old  agreement  are  continued, 
unless  so  far  as  it  appears  they  are  modified.  The  objections 
taken  to  the  other  instructions,  in  which  this  proposition  is 
substantially  repeated,  we  think  not  well  made,  and  we  find  no 
error  in  tliat  respect  for  which  the  case  should  be  reversed. 
The  court  permitted  the  defendant  to  show  that  there  were 
other  modifications  than  that  in  regard  t©  the  rate  made  appli- 
cable  to  the  second  letting,  if  it  may  be  so  termed. 

There  was  evidence  tending  to  show  that  the  landlord  was 
to  make  repairs  and  put  in  water  and  that  because  of  his  fail- 
ure in  these  matters  the  tenant  suffered  loss  during  the  second 
tei-m.  There  was  also  evidence  tending  to  show  that  there 
was  no  particular  understanding  as  to  these  repairs  and  im- 
provements, but  that  they  were  made  from  time  to  time  upon 
the  request  of  the  tenant  though  not  all  of  these  requests  were 
complied  with;  and  there  was  evidence  tending  to  show  that 
the  leaks  were  caused  by  the  reckless  conduct  of  such  tenants 
who  were  in  the  habit  of  splitting  wood  and  breaking  coal  on 
the  roof. 

The  jury  heard  all  this  evidence,  were  instructed  upon  the 
subject  at  the  instance  of  defendant,  and  made  an  allowance 
of  $50  to  the  defendant. 

Upon  reading  the  testimony  we  are  unable  to  say  that  any 
injustice  has  been  wrouglit  by  this  verdict.  Although  the 
tenant  was  frequently  making  complaint  and  asking  for  im- 
provements and  repairs,  he  paid  the  rent  with  promptness  as  a 
rule,  and  as  late  as  the  16th  of  January,  1884,  he  wrote  to  the 
landlord  saying  that  he  expected  to  go  out  at  the  end  of  the 


Digitized  by 


Google 


310  Appellate  Courts  of  Illinois. 

Dunnigan  t.  Stevens. 

month,  as  he  did,  and  that  he  would  send  the  money  and  settle 
as  soon  as  possible.  He  then  owed  rent  from  the  Ist  of  No- 
vember  only,  and  the  statement  made  by  him  that  the  land- 
lord really  owed  him  twice  as  much  as  the  rent  then  due  on 
account  of  the  matters  already  mentioned,  is  quite  inconsistent 
with  the  tenor  of  the  note.  So  also  was  his  conduct  in  the 
latter  part  of  1883  in  requiring  the  landlord  to  repair  a  broken 
window  in  front  and  refusing  to  pay  his  monthly  rent  unless 
the  item  was  allowed,  which,  being  finally  agreed  to  by  the 
landlord,  he  paid  the  balance.  Taking  the  evidence  as  a  whole 
we  think  the  appellant  has  no  just  occasion  to  complain,  Tlie 
point  in  the  motion  for  new  trial  that  the  court  improperly 
admitted  the  evidence  of  Odiorue  as  to  the  injuries  to  the  roof 
by  the  subtenants,  is  not  pressed  in  the  brief,  and  we  assume  it 
is  abandoned.  However  we  perceive  no  valid  objection  to 
the  proof. 

The  judgment  is  aflirmed. 

AflBrmed. 


ri9~3jo  Richard  Dunnioan 

I  88441 
V. 

Eli  F.  Stevens,  Adm'r,  etc. 

AnirnvtsTRATioN  op  estates— Ci^aims  not  due.-- Sec.  67,  Chap.  3,  R.  S., 
providing  for  presenting  claims  not  due  for  allowance,  is  to  be  construed  as 
applying  only  to  cases  where  the  liability  is  absolute,  and  not  where  it  is 
merely  contingent,  like  the  liability  of  an  indorser  of  a  promissory  note  not 
yet  due. 

Error  to  the  Circuit  Court  of  Edgar  county;  the  Hon.  C. 
B.  Smith,  Judge,  presiding.     Opinion  filed  February  25, 1886. 

Mr.  R.  L.  McKiNLAY,  Mr.  Hugh  D.  Roquet  and  Messrs 
Whitehead  &  Jones,  for  plaintiif  in  error. 

Mr.  T.  J.  Golden,  for  defendant. 

Wall,  P.  J.     It  appears  from  the  record  that  one  Kisner 
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made  and  delivered  to  C.  R.  Stevens,  now  deceased,  his  promis- 
sory notes,  eleven  in  number,  amounting  in  the  aggregate  to 
$7,500,  and  to  secure  the  payment  thereof  executed  a  mortgage 
upon  certain  lands  in  Sullivan  county,  Indiana. 

These  notes  were  all  dated  January  1,  188 1^  the  last  falling 
due  January  1,  1891,  and  wore  payable  to  said  Stevens  in 
bank.  Stevens  indorsed  to  Dunnigan,  plaintiff  in  error,  the 
notes  numbered  5, 7,  8, 9, 10  and  11,  and  the  others  were  after- 
ward, by  the  administrator  of  Stevens,  indoi'sed  to  John  J. 
Brake. 

Stevens  having  died  intestate  in  Clark  county,  Illinois, 
Dunnigan  Hied  a  claim  in  the  county  court  against  his  estate 
for  the  amount  of  the  principal  and  interest  accrued  upon  said 
notes  so  indorsed  to  the  claimant.  The  county  court  disal- 
lowed the  claim,  from  which  order  an  appeal  was  takcD  to  the 
circuit  couii;,  where  an  allowance  was  made  in  favor  of  the 
claimant  for  $560, the  amount  of  the  interest  then  due,  the  in- 
terest on  all  the  notes  being  payable  annually,  and  because  the 
claim  was  not  presented  until  after  the  term  fixed  by  the  ad- 
ministrator for  adjustment,  the  claimant  was  taxed  with  the 
cost,  llie  case  is  now  brought  here  by  writ  of  error,  and  the 
question  is,  whether  the  claimant  was  entitled  to  the  amoimt 
of  the  principal  of  said  notes,  none  of  them  having  matured 
by  their  terms  when  the  claim  was  filed  in  the   county  court. 

The  indorsement  was  made  in  the  State  of  Indiana,  and  the 
contract  is  to  be  construed  according  to  the  law  of  that  State- 
The  notes  were  ]iayable  in  bank  and  contained  a  provision  by 
which  the  indorsers  waived  presentment  for  payment,  protest 
and  notice  of  protest  and  non-payment.  By  the  statutes  of 
Indiana,  if  a  note  is  payable  in  bank  it  is  negotiable,  as  are  in- 
land bills  of  exchange,  and  the  payees  and  indorsees  may  ic- 
covenas  in  the  case  of  such  bills.  Hence  the  indorscr  is  bound, 
according  to  the  rule  of  the  law  merchant,  to  pay  the  amount 
of  the  notes  if  the  maker  fails  to  do  so  when  they  become  due, 
demand  for  payment,  protest  and  notice  being  waived;  but  the 
indorscr  can  not  be  called  upon  till  the  notes  fall  due  resj^ect- 
ively.  It  is,  however,  insisted  that  by  virtue  of  certain  legal 
proceedings  the   time   of   payment    has    been  federated. 
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As  fihowu  by  the  record,  a  suit  was  coininonced  in  the  Circuit 
Court  of  Sullivan  county,  Indiana,  by  said  Brake  against  said 
Kisnci'  and  Dunnifran,  to  cnforca  the  rights  of  Brake  in  refer- 
ence to  the  notes  held  by  him,  and  the  mortgage  givx*n  to 
secure  tiioin.  In  that  suit  a  judgniont  was  rendered  in  favor 
of  Brake,  against  Kisner,  for  the  amount  due  on  the  notes  held 
by  Bj'ak3,  and  upon  a  cross-complaint  tiled  by  siiid  Dunnigan, 
he  recovered  a  judgment  for  the  full  amount  of  all  the  notes 
hoM  by  liim,  though  none  of  them  were  due. 

The  court  adjusted  the  priorities  between  Brake  and  Dunni- 
gan  as  to  their  respective  liens  upon  the  mortgaged  property, 
and  ordered  a  sale  and  distribution  of  the  proceeds  accordingly, 
which  order  seema  to  have  been  duly  executed,  and  the  amount 
realized  was  sufficient  to  pay  Brake  in  full,  and  some  $500 
to  Dunnigan. 

An  execution  was  awarded  and  issued  in  favor  of  Dunnigan 
against  Kisner,  but  was  returned  not  satisfied.  There  was 
nothing  in  the  notes  by  which  these  proceedings,  resulting  in 
a  personal  judgment  against  Kisner  before  the  maturity  of  the 
notes,  is  authorized,  and  the  warrant  for  it,  if  any,  must  be 
in  some  provision  of  law  peculiar  to  the  State  of  Indiana.  It 
may  be  that  such  a  provision  of  the  local  law.  would  modify 
the  general  rule  of  the  law  merchant,  and  that  it  might  be 
held  to  enter  into  and  form  a  part  of  the  contract  of  indorse- 
ment. 

This  is  a  question  not  before  us  for  decision,  and  upon 
which  opinion  need  not  be  expressed.  Tlie  defendant  in  error 
was  not  a  party  to  that  proceeding,  and,  however  proper  it 
may  be,  he  is  therefore  not  affected  by  it  The  judgment  in 
that  proceeding  can  not  be  held  to  modify  the  liability  of  one 
whom  it  does  not  conclude. 

It  is,  however,  urged  that  under  the  statute  of  Indiana  tlie 
indorser  may  be  sued  jointly  with  the  maker,  or  jointly  and 
severally  with  him,  and  that  as  the  liability  of  the  maker  has 
been  established  the  indoi-eer  is  also  liable.  This  is  but  an- 
other statement  of  the  proposition  that  the  indorser  is  bound 
by  the  judgment,  to  which  we  are  unable  to  agree. 
.    It  is  suggested  in  behalf  of  plaintiff  in  eiTor  that  the  allow- 
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ance  should  be  made  under  See.  67,  Ch.  3,  E.  S.,  wliicli  pro- 
vides that  any  creditor  whose  debt  or  claim  is  not  due  may 
nevertheless  present  the  same  for  allowance  and  settlement, 
and  the  claims  shall  be  allowed  by  deducting  a  rebate  of  inter- 
est to  be  computed  from  the  time  of  the  allowance  to  the  time 
when  the  debt  would  become  due,  according  to  the  tenor  and 
effect  of  the  contract. 

We  think  this  provision,  which  is  in  derogation  of  common 
law  right,  is  to  be  construed  as  applying  only  to  cases  where 
the  liability  is  absolute  and  not  where  it  is  merely  contingent. 
These  notes  are  not  yet  mature.  The  time  has  not  yet  come 
when  the  maker  is  by  the  terms  of  the  notes  bound  to  pay, 
nor  when  in  any  event  the  indoi-ser  can  be  held  liable.  The 
contingency  may  not  arise,  and  we  are  not  inclined  to  hold 
that  this  purely  contingent  liability  cont^titutes  a  claim  or  debt 
within  the  meaning  of  this  provision  of  the  statute. 

We  are  of  opinion  the  cu'cuit  court  properly  applied  the 
law  and  the  judgment  is  therefore  affirmed. 

Affii-med. 


Solomon  F.  Lewis 

V. 

JoHir  J.  McGraw,  AdmV,  etc. 

1.  ADinKTSTRATioN— Parties. — ^In  a  petition  to  sell  real  estate  to  pay 
debts,  it  is  not  necessary  to  make  those  who  may  be  supposed  to  have  claims 
against  the  estate  not  presented  for  allowance,  parties  to  the  petition;  a 
compliance  with  the  statute  is  sufficient. 

2.  Same — Rights  t)p  creditotcs  oyer  purchasers  from  heirs  or 
BEYisEES.— All  devises  are  fraudulent  and  void  as  a^in»t  creditors,  and 
creditors  have  a  hen  against  the  estates  of  their  deceased  debtors  for  the 
satisfaction  of  their  debts,  which  they  may  a«?scrt — and  enforce  through 
administration — even  against  purchasers  from  heirs  or  devisec^s. 

3.  Same— Homestead  exemption.— While  the  provision  of  the  statute 
which  continues  the  homestead  exemption  after  the  debtor's  death  for  the 
benefit  of  the  widow  and  minor  children  is  established,  yot  after  the 
exemption  ceases  the  right  to  sell  to  pay  debts  of  the  testiitor  luis  bjen  fully 
recognized. 
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Appeal  from  the  Circuit  Court  of  De  Witt  county ;  the 
Hon,  C.  Eplek,  Judge,  presiding.     Opinion  filed  February  25, 

1886. 

Messrs  Moobe  &  Wabneb,  for  appellant 

Mr.  P.  T.  Sweeney  and  Mr.  E.  A.  Lemon,  for  appellee. 

Wall  P.  J.  This  is  an  appeal  from  an  oi"der  gi^anted  upon 
the  petition  of  the  administrator,  with  the  will  annexed,  of 
Isaac  Loiioks,  deceased,  for  leave  to  sell  real  estate  to  pay  debts. 

The  will  devised  the  property  in  question  to  the  widow  of 
the  testator  and  was  executed  in  1874. 

The  testator  died  in  1879.  The  property  was  his  home- 
stead and  was  worth  less  than  $1,000. 

The  widow  continued  to  occupy  the  property  for  several 
years,  and  though  the  will  was  admitted  to  probate  in  1882, 
letters  executory  were  not  issued. 

Shortly  after  probating  the  will,  a  mortgage  was  executed 
by  the  widow  to  William  Bishop,  intending  to  cover  the 
property,  though  misdescribing  it 

In  1883  she  conveyed  the  property  by  deed  to  one  Easback, 
who  ait  jrward  conveyed  it  to  the  appellant  Lewlr,  and  in  1881 
she  died.  There  were  no  minor  children.  Soon  after  her 
death,  on  the  petition  of  Sweeny,  a  creditor  of  Loucks, 
McGraw  was  appointed  administrator  and  the  claim  of 
Sweeny  was  duly  probated  against  the  estate.  There  being 
no  personal  property,  and  no  other  claims  having  been  pre- 
sented, the  petition  was  filed  by  the  administrator,  for  leave 
to  sell  the  property  to  pay  this  debt,  to  which  petition  said 
Lewis,  Bishop,  and  one  Smith,  who  was  the  tenant  of  Lewis, 
were  made  parties  defendant  Answei*s  were  filed  by  Lewis 
and  Bishop,  and  an  order  was  entered  for  sale  according  to  the 
petition. 

It  is  objected  that  the  heirs  of  the  deceased  and  the  legal 
representatives  of  the  widow  should  have  been  made  parties. 
The  statute  provides  that  tlie  widow,  heirs,  and  devisees  of 
the   testator  or  intestate,  the   guardians  of  those   who   are 
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minora,  and  the  conservators  of  snch  as  shall  have  conserva- 
tors, and  the  actual  occupants  of  the  premises,  shall  be  made 
parties.  The  widow  being  dead  and  she  having  been  the  sole 
devisee,  tlie  statute  was  complied  with  when  her  gi-antee  and 
the  occupant  of  the  premises  were  made  parties.  The  fact 
that  the  widow  might  have  had  a  claim  against  the  estate  on 
account  of  her  separate  award  is  suggested  as  a  reason  why  her 
legal  representatives  should  have  been  joined.  It  is  not 
necessary  to  make  those  who  may  be  supposed  to  have  claims 
against  the  estate  not  presented  for  allowance,  parties  to  the 
petition.  The  proceeding  is  statutory,  and  a  compliance  with 
tlie  statute  is  enough. 

It  is  suggested  that  the  petition  is  defective  in  not  avemng 
that  the  debts  referred  to  therein  were  owing  by  the  decedent 
at  the  time  of  his  death.  It  does  not  appear  that  this  objec- 
tion was  urged  in  the  court  below,  though  the  petition  was 
fully  answered  by  Lewis,  the  present  appellant,  and  Biehop, 
denying,  among  other  things,  the  validity  of  the  claim  of 
Sweeney,  and  from  the  record  we  find  the  claim  was  duly 
proved  to  have  been  a  valid  subsisting  debt  against  the  testa- 
tor. Having  answered  the  petition,  and  having  permitted 
this  proof  to  be  made  without  suggesting  that  there  was  no 
sufficient  allegation  on  that  point,  it  is  too  late  to  make  the 
objection  now. 

We  do  not,  however,  regard  the  petition  as  defective 
in  this  respect.  The  averment  is  that  the  debts  and  de- 
mmds  allowed  against  the  estate  amount  to  $501  besides  the 
c  )6t  ac<?nied,  aud  that  the  petitioner  knows  of  no  other  just 
c'a'm  against  the  estate.  We  think  the  objection  is  not  well 
taken.  It  is  finally  urged  that  as  the  property  was  the  home- 
stead of  the  testator,  and  was  woith  less  than  $1,000,  the 
widow  took  it  clear  and  free  of  the  debt  in  question.  The 
debt  was  contracted  in  1869,  and  it  is  contended  by  counsel 
for  appellee,  that  the  rights  of  the  creditor  are  to  be  consid- 
ered in  the  light  of  the  law  then  existing  in  relation  to  home- 
steads. The  law  then  in  force  created  an  exemption  merely, 
while  the  law  in  force  when  the  will  was  made  and  when  it  w  as 
probated,  created  an  estate  of  homestead.  Whether  it  was 
competent  for  the  legislature  to  amend  the  homestead  law, 
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and  thus  affect  the  remedy  as  to  existing  contracts,  it  is  not 
necessary  to  consider,  as  in  amending  the  law  care  was  taken 
to  avoid  doing  so;  nor  is  it  necessary  to  say  whether,  if  it  were 
otherwise,  the  change  would  be  important  in  the  view  we  take 
of  the  subject. 

Assuming  that  the  testator  might,  by  a  conveyance  executed 
by  himself  and  wife,  and  acknowledged  as  the  law  provided, 
have  sold  the  property  and  given  a  perfect  title,  it  does  not 
follow  that  he  could,  hy  a  devifcC,  place  it  beyond  the  reach 
of  his  creditors,  because  it  was  his  homestead.  Such  is  not, 
in  our  judgment,  the  letter  or  spirit  of  the  law. 

It  is  not  so  provided  nor  is  it  to  be  so  infened  from  what  is 
provided.  All  devises  are  fraudulent  and  void  as  against 
creditors,  and  creditors  have  a  lien  against  the  estates  of 
llieir  deceased  debtors  for  the  satisfaction  of  their  debts 
which  they  may  assert  and  enforce  through  administration, 
even  against  purchasers  from  heirs  or  devisees.  Ch.  159,  Sec. 
10  K.  S.;  Yansyckle  v.  Eichardson,  13  111.  171 ;  McCoy  v. 
Morrow,  18  111.  619  ;  Myer  v.  McDougal,  47  111.  !^78. 

No  such  limitation  as  is  supposed  appears  in  the  statute 
authorizhig  sales  of  real  estate  to  pay  debts.  Of  couree  the 
provision  which  continues  the  homestead  exemption  after 
the  death  of  the  debtor,  for  the  benefit  of  the  widow  and 
minor  children,  is  to  be  regarded  in  such  proceedings,  and 
there  is  provision  for  assigning  such  exemption  (Ch.  41  Sec. 
44);  and  it  has  been  held  that  the  property,  when  of  less  value 
than  $1,000,  can  not  be  sold  while  the  exemption  continues. 
Hartman  v.  Schultz,  101  111.  437. 

The  right  to  sell  upon  such  a  petition  after  the  exemption 
ceases,  was  recognized  in  Bursen  v.  Goodspeed,  60  111.  277, 
and  Wolf  v.  Ogden,  66  111.  224.  See  also,  Thompson  on 
Homesteads,  Sec.  548. 

As  a  devise  is  void  against  creditors  it  follows  that  devisees 
are  in  the  same  position  as  heirs  and  that  the  same  rule  ap- 
plies. 

We  are  of  opinion  that  this  objection  is  not  well  taken  and 
as  no  other  objections  are  urged  against  the  decree  it  will  bo 
affirmed. 

Affiimed. 
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James  M.  Petty 

V. 

The  People,  etc. 

1.  Practice — Crtminal  ca8e— Recognizance. — A  recognizance  in  a 
criminal  case  may  properly  be  made  returnable  to  a  second  term  of  court 
when  the  intervening  first  term  is,  by  a  rule  of  court,  duly  entered  to  be  de- 
voted wholly  to  civil  business. 

2.  Variance. — ^The  recital  in  a  set.  fa.  that  a  forfeited  recognizarice  is 
signed  by  **  Thomas  J.  Petty."  when  the  recognizance  itself  is  signed  *'T. 
J.  Petty  "  is  not  a  variance,  if  the  instrument  otherwise  answers  the  descrip- 
tion given. 

3.  Recognizance— Return. — ^A  recognizance  for  appearance  at  a  cer- 
tain term  of  the  **  Criminal  Court  of  Adams  county,"  when  the  only  court 
of  said  county  which  could  have  jurisdiction  of  the  offense  charged  was  the 
circuit  court,  was  sufficient  under  the  statute. 

4.  Duty  of  clerk  to  correct  error  in  file  mark. — It  is  not  only  the 
right,  but  the  duty  of  a  clerk  of  court  to  correct  an  inadvertent  error  in  a 
file  mark  on  its  discovery. 

5.  PRAcncE.--The  issue  on  a  plea  of  nul  fiel  record  is  for  the  court  and 
not  for  a  jury. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the 
Hon.  William  Marsh,  Judge,  presiding.  Opinion  filed  Feb- 
i-uary  25,  1886. 

Mr.  J.  N.  Sfbigg  and  Messrs.  Carteb  &  Govebt,  for  ap- 
pellant 

Mr.  OsoAB  P.  Bonnet,  for  appellee. 

Wall,  P.  J.  This  was  a  scire  faciai^upon  a  forfeited  re- 
cognizance. Ther3  was  judgment  for  the  people  and  the  rec- 
ord is  brought  here  on  appeal  by  the  surety.  The  objections 
urged  in  the  brief  will  be  noticed  in  their  order.  It  is  first 
urged  that  the  retura  of  the  sheriff  was  bad,  because  it  showed 
merely  that  he  had  not  found  defendants  in  his  county. 
Counsel  suggest  the  sheriff  had  power  to  serve  the  writ  any- 
where in  the  State. 
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There  is  no  force  in  the  saggestiou.  The  sheriff  could  not 
serve  the  writ  out  of  his  own  county,  nor  could  the  writ 
properly  require  him  to  do  so. 

But  if  the  wi'it  and  return  were  defective,  the  defendants, 
by  filing  pleas,  waived  the  objection. 

The  next  objection  relates  to  the  provision  of  the  recogni- 
zance which  was  entered  into  October  18, 1884,  for  the  appear- 
anc3  of  the  principal  at  the  January  term,  1885,  when  by  law 
another  term  intervened  to  be  held  on  the  fourth  Monday  of 
October,  1884:.  By  a  rule  of  court  duly  entered,  the  October 
term  was  to  be  devoted  wholly  to  civil  business,  and  the  Jan- 
uary term  was  the  first  term  at  which  the  case  could  be  taken 
up. 

This  order  was  pursuant  to  authority  conferred  by  Sec.  91, 
Ch.  37,  E.  S.  Hence  the  recognizance  was  properly  made  re- 
turnable to  that  term.     The  People,  etc.,  v.  O'Brien,  41  HI.  303. 

After  the  motion  to  quash  the  scire /^acia8h.2id  been  overruled 
the  defendants  filed  twelve  pleas.  The  court  sustained  a  de- 
murrer to  all  these  pleas  except  the  fii'st,  second,  fifth  and  sixth, 
which  were,  in  effect,  pleas  of  nul  tiel  record.  To  the  pleas  held 
good  replications  were  filed  and  the  issue  was  tried  by  the 
court.  It  is  suggested  that  the  third  and  fourth  were  good, 
and  that  the  court  erred  in  sustaining  the  demurrer  thereto. 
Those  pleas  alleged  that  the  justice  of  the  peace  did  not  ap- 
prove and  certify  the  recognizance  and  deliver  the  same  to  the 
clerk  as  averred  in  the  scire  f  acids. 

The  plea  of  nul  tiel  record  put  in  issue  all  the  material 
allegations  of  the  sd.  fa.  including  the  making,  certify ing  and 
tiling  of  the  recognizance  described,  and  if  such  a  record  was 
produced  its  verity  could  not  be  questioned.  Hence  all  that 
could  properly  bo  gained  by  these  pleas  was  secured  by  the 
others  and  if  it  was  intended  by  them  to  attack  the  record 
J;hey  were  insufficient.  Tliere  is  no  occasion  for  complaint 
here.  The  People,  etc.,  v.  Watkins,  19  111.  117 ;  Wilbourn  v. 
The  People,  76  111.  516;  Moony  v.  The  People,  81  Dl.  134 ; 
Peacock  v.  The  People,  83  HI.  331 ;  Corapton  v.  The  People, 
86  111.  176.  No  argument  is  presented  or  any  point  made  in 
the  brief  as  to  the  other  pleas  to  which  the  demurrer  was 
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sustained,  and  wo  assume  the  appellant  eoncedcs  they  were 
defective.  When  the  recognizance  was  produced  on  the  trial 
objection  was  made  by  defendants  that  it  was  variant  from 
tliat  described  in  the  sd,  fa,  and  in  supi^ort  of  the  ob- 
jection, which  was  overruled  by  the  court,  several  sug- 
gestions are  now  presented  for  our  consideration.  First, 
that  the  scire  facias  alleged  that  the  recognizance  was 
conditioned  for  the  appearance  of  said  Thomas  J.  Petty  on 
the  firet  day  of  the  then  next  term  of  the  circuit  court  to  be 
held  in  the  said  county  of  Adams  and  from  day  to  day  of  said 
term,  whereas  the  recognizance  provided  for  his  appearance 
on  tlie  first  day  of  the  January  term,  1885.  This  point  raises 
the  question  as  to  the  validity  of  the  recognizance  as  already 
referred  to,  based  upon  the  fact  that  it  was  not  returnable  to 
the  October  term.  We  do  not  care  to  diFCuss  that  question 
further  and  though  it  seems  to  be  again  presented  in  another 
part  of  the  brief  we  will  not  again  refer  to  it,  being  content 
with  what  has  been  said. 

If  the  scire  fa^as  had  averred  that  the  recognizance  was 
returnable  to  the  January  tei-m  it  would  perhaps  have  been  a 
more  accurate  statement  as  it  would  have  been  literally  the 
fact;  but  we  do  not  understand  this  is  the  point  made.  If  it 
is,  the  objection  could  have  been  obviated  by  amendment  and 
should  have  been  specifically  stated  in  the  court  below. 

This  answer  may  also  be  made  to  another  objection  now 
presented,  that  the  scire  facias  alleges  that  the  recognizance 
was  signed  by  Thomas  J.  Petty  and  the  record  shows  the 
name  was  abbreviated  T.  J.  Petty. 

The  averment  that  Tliomas  J.  Petty  signed  by  the  name  T. 
J  Potty,  would  have  met  the  point  and  could  have  been  in- 
serted if  the  attention  of  the  court  had  been  called  to  it  on 
the  trial. 

It  is  probable,  however,  that  such  an  amendment  would  not 
be  considered  necessary.  The  scire  facias  does  not  allege  by 
what  name  Thomas  J.  Petty  signed,  and  it  might  well  be 
said  that  the  production  of  an  instniment,  otherwise  answer- 
ing the  description  given,  with  the  name  signed  by  the  initials, 
would  be  deemed  sufficient.     Speer  v.  Craig,  22  LI.  433. 
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It  18  next  urged  that  the  recognizance  did  not  hind  the 
accused  to  appear  before  the  circuit  couii  of  said  county  as 
alleged  in  the  scire  fadaSj  but  before  the  "Criminal  Court  of 
said  county  of  Adams." 

There  is  no  court  having  such  a  designation,  legally  speak- 
ing, in  Adams  county.  This  recognizance  recited  that  said 
Thomas  J.  Petty  had  been  examined  before  the  justice  of  the 
peace  on  a  charge  of  larceny  of  a  horse,  and  had  been  ad- 
judged to  give  bond  as  required  by  the  statute  in  such  case 
made  and  provided,  for  his  appearance  to  answer  eaid  charge, 
and  the  condition  was  that  if  he  should  "  personally  be  and 
appear  before  tlie  Criminal  Couil;  of  said  county  of  Adams  on 
the  first  day  of  the  next  term  thereof,  to  be  holden  at  the 
court  house  in  Quincy  on  the  third  Monday  in  January,  1885," 
etc.,  etc.  The  only  court  which  could  have  jurisdiction  of 
the  oflfense  in  question  was  the  circuit  court,  which  held  a 
term  f(»r  criminal  business  at  the  time  specified,  so  that  there 
can  be  no  reasonable  doubt  that  this  was  the  court  intended 
by  the  expression  "the  criminal  court,"  etc.  It  is  provided 
by  Sec.  361,  Ch.  38,  E.  S.,  that  "every  recognizance  taken  or 
attempted  to  be  taken  in  pursuance  of  this  act.  shall,  by  all 
courts  in  this  State,  be  held  and  adjudged  to  have  been  en- 
tered into  voluntarily,  and  shall  not  be  set  aside  or  adjudged 
insufficient  for  want  of  fonn,  either  in  the  recognizance  or  in 
the  certificate  of  the  officer  taking  the  same."  Section  370  of 
the  same  chapter  provides  as  follows:  "Such  action  shall  not 
be  barred  or  defeated,  nor  shall  judgment  be  arrested  by  rea- 
son of  neglect  or  omission  to  note  or  record  the  default  of 
any  principal  or  surety  at  the  term  when  it  happens,  nor  by 
reason  of  a  defect  in  the  form  of  the  recognizance,  if  it  suffi- 
ciently apponrs  from  the  tenor  thereof  at  what  court  the 
party  or  witness  was  bound  to  appear,  and  that  the  court  or 
magistrate  before  whom  it  was  taken  was  authorized  by  law 
to  require  and  take  such  recognizance." 

It  is  apparent  the  legislature  intended  to  guard  against  tlie 
consequences  of  a  too  strict  construction  of  such  instruments. 
The  provision  is  just  and  beneficial,  and  should  be  enforced 
according  to  the  manifest  object  of  the  law. 
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There  can  be  no  dispute  that  "it  sufficiently  appeal's  from 
the  tenor"  of  this  recognizance  "at  what  court  the  party  was 
bound  to  appear."     This  objection  must  be  overruled. 

It  is  urged  that  the  recognizance  does  not  appear  to  have 
been  returned  to  and  filed  in  the  said  court,  and  so  became  a 
matter  of  record  before  tlie  judgment  of  forfeiture  was  taken. 

The  sd.  fa.  does  not  allege  on  what  day  it  was  so  tiled,  but 
by  the  indorsement  thereon  it  appears  the  date  was  December 
19, 18S4.  The  defendants  called  the  clerk  as  a  witness  against 
the  objection  of  the  State's  attorney  and  proved  that  the  file 
mark  had  been  changed  by  him  so  as  to  read  1884  instead  of 
1885  as  formerly. 

When  a  clerk  by  inadvertence  places  the  wrong  date  iij  a 
file  mark,  it  is  not  only  his  right  but  his  duty  to  correct  the 
error  on  discovery.  It  will  be  presumed,  when  a  sworn  officer 
of  the  court  makes  such  an  alteration,  he  does  so  to  correct  a 
mistake  and  not  to  falsify  the  record,  and  when,  as  in  this 
case,  no  effort  is  made  to  show  that  the  coiTected  date  is  not 
the  true  one,  and  there  are  no  suspicions  circumstances  con- 
nected with  the  transaction,  the  court  will  be  justified  in  re- 
ceiving and  acting  upon  the  paper  as  though  the  indorsement 
had  been  correctly  made  at  first.  McFarlan  v.  The  People, 
13  111.  9. 

It  is  also  urged  that  the  court  erred  in  refusing  to  submit 
the  questions  at  issue  to  a  jury. 

In  this  the  court  ruled  properly.  The  only  issue  was  on 
the  pleas  of  nul  tiel  record^  which  is  for  the  court,  and  not 
for  a  jury.  1  Chitty  PI.  567;  Brady  v.  Commonwealth,  1  Bibb, 
517;  Eppes  v.  Smith,  4  Murf.  466;  Bourcher  v.  Wilboursen,  1 
Dana,  227. 

We  find  no  error  in  the  record,  and  the  judgment  will  be 
affii'med. 

Affirmed. 

Vol  XIX  2t 
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E.  M.  Bradley 

V. 

Daniel  C.  Linn  et  al. 

1.  Paktnrr  kxecdting  notes. — ^The  law  implies  authority  of  one 
parfnor  to  execute  notes,  or  other  commercial  paper,  only  where,  from  the 
n  tturj  of  the  partnership,  the  authority  is  necessary  to  the  successful  carry- 
ing on  of  the  business  engaged  in,  or  when  its  exercise  is  according  to  usage 
and  custom  in  partnership  enterprises  of  the  like  character. 

2.  Taking  pitOMUSORv  note  aftek  maturity. — ^A  person  taking  a  note 
after  ite  maturity  receives  it  subject  to  all  equities  existing  between  former 
parties  to  the  instrument  whether  apparent  on  the  note  or  not. 

Appeal  from  the  Circuit  Court  of  Schuyler  county;  the 
Hon.  J.  0.  Bagby,  Judge,  presiding.  Opinion  filed  February 
25,  1886. 

Appellees  Linn  and  Jacoba  with  Faniell  and  Ellet  entered 
into  a  partnership  "  for  the  purpose  of  manufacturing  pottery 
ware  and  all  tilings  thereto  belonging." 

The  written  article  after  stating  the  details,  uses  the  follow- 
ing language  in  reference  to  Ellet :  "  Louis  R.  Ellet,  on  his 
part,  agrees  to  manage  and  superintend  the  erection  of  build- 
ings and  kiln,  to  defray  one  third  of  the  expenses,  to  use  all 
his  energy,  skill  and  labor  in  making,  burning  and  getting 
ready  for  market  and  marketing  the  pottery  ware."  Tlie  fii-m, 
Tinder  the  articles,  did  business  under  the  name  of  the  "  Fred- 
erick Stoneware  Company,"  and  was  known  as  such.  Ellet 
was  the  business  manager  and  did  the  business  of  the  firm. 

On  the  18th  day  of  December,  1883,  Farn3ll  made  an  ar- 
rangement with  Ellet,  which  was  unknown  to  the  other  two 
partners,  to  receive  from  Ellet  a  partnei*ship  note  for  certain 
advances  he  had  made  to  the  firm,  beyond,  as  he  claimed,  his 
true  proportion,  and  on  that  day,  Ellet  executed  and  delivered 
to  Farnell  a  note  for  $110.45,  due  ninety  days  after  date,  sign- 
ing the  same  "  Frederick  Stoneware  Co.,  by  L.  R.  Ellet,  Pres." 

This  note,  long  after  its  maturity,  viz.,  December  3,  1884, 
was  assigned  by  Farnell  to  appellant,  who  brought  suit  upon  it 
before  a  justice  in  the  name  of  Farnell  for  appellant's  use,  and 
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against  Faraell,  Linn,  Jacoba  and  Ellet  Service  was  liad  upon 
Linn  and  Jacoba. 

On  appeal  to  the  circuit  court  the  summons  was  amended 
by  striking  out  "  Farnell  for  the  use  of,"  leaving  the  suit  in 
name  of  appellant  as  plaintifF. 

Linn  and  Jacoba  tiled  in  the  circuit  court  their  affidavit  de- 
nying that  they  executed  the  note  or  authorized  it  to  be  done. 
Upon  tlie  trial  in  the  circuit  court  judgment  was  rendered 
against  appellant  for  costs. 

Mr.  E.  J.  Pembebton  and  Mr.  L.  A.  Jaeman,  for  appellant. 

Mr.  W.  L.  Vandeventeb,  and  Messrs.  Montgomery  & 
Glass,  for  appellees. 

Conger,  J.  Appellant  is  not  entitled  to  recover  for  two 
reasons :  Fii'st,  there  was  no  authority  in  Ellet  to  execute  a 
partnership  note,  either  in  the  articles  of  copartnership  or  the 
character  of  the  business  they  were  carrying  on. 

It  is  well  settled  that  the  law  implies  authority  of  one  part^ 
ner  to  execute  notes,  or  other  commercial  paper,  only  where, 
from  the  nature  of  the  partnership,  the  authority  is  necessary 
to.the  successful  carrying  on  of  the  business  engaged  in,  or 
when  its  exercise  is  according  to  usage  and  custom  in  partner- 
ship enterprises  of  the  like  character.  Gray  v.  Waul,  18 
ni.  32. 

"  If  there  be  a  copartnership  in  a  matter  of  business  not 
requiring  the  execution  of  negotiable  paper  as  the  proper, 
usual  and  convenient  mode  of  executing  it,  the  copartners 
will  not  be  impliedly  bound  by  the  act  of  one,  but  must  give 
him  express  authority."     1  Daniel  on  Neg.  Inst,  Sec.  358. 

Chitty  on  Bills,  68, uses  the  following  language:  "The 
partnership  must  be  in  a  trade  or  concern  to  which  the  issuing 
or  transfer  of  bills  is  necessary  or  usual." 

We  s^e  nothing  in  the  character  of  the  business  carried  on 
by  these  parties  making  it  necessary,  as  a  part  of  the  busi- 
ness, to  execute  commercial  paper.  It  might  occasionally 
be  necessary  to  purchase  machinery  or  supplies  on  credit, 
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but  no  more  so  than  in  mining  or  gaslight  companies  or 
copartnerships  to  carry  on  the  business  of  farming,  in  all  of 
which  cases  the  power  has  been  held  not  to  exist.  In  all 
commercial  or  other  copartnerships  where  buying  and  selling 
is  the  principal  business  of  the  fii*ra,  it  can  not  be  successfully 
carried  on  without  the  jwwer  existing  in  each  partner  to 
pledge  the  credit  of  his  firm,  and  in  s^ch  cases  the  law 
properly  implies  it. 

Again,  should  there  be  a  doubt  upon  the  question  of  Ellet^s 
authority  to  execute  a  firm  note  to  a  stranger,  there  can  be 
none  when  such  note  was  issued  to  Farnell,  who  knew  that 
Ellet  had  no  such  authority,  and  in  his  hands  it  very  clearly 
would  not  bind  the  other  member  of  the  firm,  and  appellant, 
having  taken  the  note  after  its  maturity,  stands  in  no  better 
position. 

"A  person  taking  a  note  after  its  maturity  receives  it  sub- 
ject to  all  equities  existing  between  former  parties  to  the  in- 
strument, whether  they  are,  or  not,  apparent  on  the  note.  It 
is  dishonored  by  not  being  taken  up  at  its  maturity.  It  comes 
to  him  tainted  with  suspicion  and  he  is  put  upon  inquiry  as  to 
the  rights  of  the  former  holders,  and  the  real  and  not  the  ap- 
parent liability  of  the  makers.  He  takes  it  precisely  as  it  was 
held  by  those  from  whom  he  acquires  his  title.  The  maxim 
caveat  emptor  applies  in  such  a  case."  Lord  et  al.  v.  Favorite, 
29  m.  149;  Sec.  11,  Chap.  98,  Eev.  Statutes;  Jay  v.  Eeed,  56 
111.  130. 

We  do  not  deem  it  necessary  to  express  an  opinion  upon 
the  question  urged  upon  our  attention  by  counsel  as  to  the 
power  of  one  copartner  to  execute  a  partnership  note  to 
another  copartner,  as  we  think  upon  the  general  principles 
referred  to,  there  was  no  power  in  Ellet  to  bind  the  firm  by 
the  execution  of  the  note  in  question;  while  it  may  be  the 
circuit  court  reached  its  conclusion  by  a  diflferent  process  and 
for  other  reasons  than  those  we  have  endeavored  to  assign, 
we  think  the  judgment  in  favor  of  appellees  for  Qosts  was 
proper  and  must  therefore  be  sustained. 

The  judgment  of  the  cu'cuit  court  will  be  afltaned. 

Affirmed* 
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Lawrence  Looby  et  al. 

V. 

William  D,  Austin  et  al, 

1.  HiGQWAT  coiC3£r88iowBR3— JtmraDicTiON.—It  is  the  petition  as  filed 
that  gives  jurisdiction,  and  determines  the  charactar  of  the  road  applied  for, 
and  the  mere  fact  that  in  the  proceedings  it  is  afterward  designated  as  a 
private  road,  can  neither  oust  the  commissioners  of  jurisdiction  nor  de- 
stroy the  force  of  the  original  petition. 

2.  RscoRD — l3CP£ACHiNa  BT  PAROL  TRSTTicONT.— The  record  of  the 
coanty  commisiiioners  must  speak  for  itself,  and  can  not  be  contradicted  in 
a  collateral  proceeding  by  parol  testimony. 

Appeal  from  the  Oii-cait  Ooart  of  Menard  county;  the 
H)n.  C-  Eplbb,  Judge,  presiding.  Opinion  filed  February 
25, 1886. 

Mr.  E.  Ltnoh  and  Mr.  T.  'S.  Mbhan,  for  appellants* 

Mr.  T.  W.  McNbely,  Mr.  S.  K  Blanb  and  Mr.  K  W. 
Bbonson,  for  appellees. 

CoNGBB,  J.  This  was  an  action  of  trespass,  brought  against 
Austin,  supervisor  of  roads,  and  the  county  commissioners  of 
Menard  county.  The  declaration  alleges  that  said  appellees 
had  unlawfully  thrown  down  the  fence  of  appellants,  in  con- 
sequence of  which  their  crops  were  destroyed.  The  defense 
was  that  a  private  and  public  road  had  been  established  at  the 
place  where  the  alleged  tresiiass  was  committed,  and  that  the 
fence  was  torn  down  by  Austin  under  and  by  virtue  of  an  order 
of  the  county  commissioners  to  open  the  road  for  use.  It 
is  objected  by  the  appellants  that  this  defense  was  not  made 
out,  for  two  reasons  : 

First,  while  the  original  petition  for  the  road  asks  for  a 
public  and  private  road,  it  is  afterward,  in  the  record  and  pro- 
ceedings of  the  county  commissioners,  called  a  private  road. 

We  think  there  is  nothing  in  this  objection.  It  is  the  peti- 
tion, as  filed,  that  gives  jurisdiction  and  determines  the  char- 
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acter  of  the  road  applied  for,  and  the  mere  fact  that  in  the 
l)roceeding8  it  is  afterward  designated  as  a  private  road,  can 
neither  oust  the  commissioner  of  jurisdiction  nor  destroy  the 
force  of  the  original  petition. 

The  second  objection  is,  that  on  June  3,  1884,  the  day  the 
fence  was  thrown  down,  tlie  plat  of  the  survey  of  the  road 
had  not  been  recorded. 

The  record  of  the  county  commissioners,  introduced  in  evi- 
dence at  the  March  term,  1883,  after  reciting  the  report  of  the 
commissioners  theretofore  appointed,  etc.,  "and  present  their 
report  thereon,  together  with  the  plat  and  report  of  survey  of 
John  Tice,  surveyor,  and  the  board  having  examined  said  re- 
port, and  being  fully  advised  concerning  the  same,  it  is  or- 
dered that  said  report  be  and  it  is  hereby  approved,  and  that 
the  same  be  entered  of  record  in  the  words  and  figures  follow- 
ing, to  wit:  (For  commissioners'  report  see  pages  6  and  7.) 
It  is  therefore  ordered  by  the  board  tliat  the  above  described 
road  be,  and  it  is  hereby  confirmed  and  established  as  set  forth 
in  the  plat  and  report  of  survey  of  Jolm  Tice,  surveyor." 

The  appellants  then  called  the  deputy  county  clerk  and  pro- 
pounded to  him  this  question :  "  When  was  the  plat  which 
has  been  offered  in  evidence,  found  on  page  102  of  the  record, 
etc.,  actually  recorded?  "  To  which  question  an  objection  was 
sustained,  and  this  is  relied  upon  a^j  error. 

We  think  the  question  was  clearly  improper,  and  should  not 
have  been  allowed.  Wiiether  it  was  necessary  for  the  survey 
and  plat  to  be  recorded  before  the  tina!  order,  we  do  not  think 
it  necessary  to  determine,  as  the  record  shows  it  was  so  re- 
corded ;  and  in  all  collateral  proceedings  the  record  is  a  verity 
and  can  not  be  attacked  by  parol  evidence.  It  is  contended 
that,  as  the  plat  could  properly  have  been  recorded  in  a  plat 
book,  especially  designed  for  such  purpose,  in  such  case  it 
would  be  pro[)cr  to  show  by  parol  when  it  was  actually  tran- 
scribed into  the  book,  and  in  such  case  there  would  be  no  at- 
tempt to  contradict  a  record.  This  perhaps  might  be  true 
if  there  was  nothing  in  the  record  to  show  when  the  plat  was 
recorded;  but  here  the  record  does  purport  to  show  when  it 
was  made,  and  in  such  cases  the  law  is  well  settled  that  the 
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record  must  speak  for  itself,  and  can  not  be  contradicted  in  a 
collateral  proceeding  by  parol  testimony. 

We  think  the  court  committed  no  error  in  excluding  the 
question  and  in  refusing  an  instruction  based  upon  the  same 
theory  of  the  law. 

Finding  no  error  in  the  record,  the  judgment  will  be  af- 
firmed. 

Affii*med« 


19    3271 

Ltdia  Weakly  ^^  ^' 

V. 

Northwestern  Benevolent  and  Mutual  Aid 
assocla.tion  of  illinois. 

Insurance— NoncB  op  assessment.— The  court  is  of  opinion  tbat  under 
section  five  of  the  by-laws  of  the  Mutual  Aid  Association,  the  duty  of  the  com- 
pany was  complete  upon  mailing  the  assessment,  and  that  the  failure  of  such 
assessment  to  reach  the  assured  by  reason  of  its  miscarriage  in  the  mail,  or 
the  absence  of  the  assured,  would  not  excuse  non-payment  of  the  assessment 
within  the  prescribed  time* 

Ebkob  to  the  Circnit  Conrt  of  McLean  county;  tlie  Hon. 
O.  T-  Kebyes,  Judge,  presiding.  Opinion  filed  February  25, 
1886. 

Messrs.  Tipton  &  Bbaveb,  for  plaintiff  in  error. 

Messrs.  McNulta  &  "Weldok  and  Mr.  H!amilton  Spencee, 
for  defendant  in  error. 

Congee,  J.  This  was  an  action  of  assumpsit,  brought  by 
plaintiflE  in  error  against  defendant  in  error,  on  a  policy  of 
insurance,  payable  to  plahitiflE  in  error,  issued  upon  the  life 
of  her  husband,  Edward  B.  Weakly. 

To  the  declaration  were  filed  two  special  pleas,  setting  forth 
section  five  of  the  by-laws  of  the  association,  which  is  as  fol- 
lows: 
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"  Whenever  satisfactory  evidence  is  received  at  the  homo 
office  of  the  death  of  a  member,  the  secretary  shall  cause  a 
notice  to  be  sent  to  the  last  known  postoffice  address  of  every 
member,  to  contribute  one  dollar  to  the  relief  fund  ;  wliich 
notice  shall  be  in  the  form  of  assessment  and  shall  give  the 
number  of  the  certificate,  date  of  death,  and  the  amount  re- 
quired for  the  fulfillment  of  its  provisions;  beneficiaries  may 
be.  changed  without  charge  by  consent"  of  the  dbectora. 
Every  member  failing  to  pay  his  assessment  within  thirty 
days  from  the  date  of  such  assessment,  shall  stand  suspended 
from  all  benefits  and  privileges  of  this  association,  and  shall 
not  again  become  a  member,  except  npon  the  "  term  of  a  new 
member,"  and  averring  that  on  the  20th  day  of  February, 
1884;,  the  association  at  the  home  office  in  Bloomington,  Illi- 
nois, received  notice  and  satisfactory  evidence  of  the  death  of 
two  of  its  menlbei*s ;  that  the  secretary  of  the  association  on 
that  day  made  an  assessmont  upon  Edward  B.  Weakly,  mailed 
it  at  the  office  in  Bloomington,  with  proper  pre-payment  of 
postage  thereon,  addressed  to  said  Weakly  at  his  last  known 
postoffice  address,  to  wit,  Decatur,  Illinois;  that  Weakly  failed 
to  pay  said  assessment  in  thirty  days  from  that  date,  where- 
upon said  Weakly  was  suspended  from  membership,  and  so 
remained  until  his  death,  which  occuiTed  on  the  12th  of  May, 
1884. 

To  this  plea  a  demurrer  was  interposed,  which,  being  over- 
ruled by  the  court,  judgment  was  rendered  against  plaintiflE 
in  error  for  costs. 

The  controversy  arises  upon  the  construction  of  said  section 
five  of  the  by-laws.  Plaintiff  in  er  ror  insists  that  the  assured 
was  entitled  to  actual  notice  of  the  assessment,  and  that  the 
thirty  days  during  which  he  was  required  to  make  payment 
of  an  assessment  began  upon  the  actual  receipt  of  the  notice, 
and  therefore  the  pleas  are  defective  in  uot  aveiTing  such 
actual  notice. 

Defendant  in  error  contends  that  its  duty  to  the  assured 
was  fully  performed  upon  its  placing  in  the  postoffice  at 
Bloomington  the  notice  with  postage  prepaid  and  properly 
addressed  to  the  last  known  postoffice  address  of  the  assured. 
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The  majority  of  the  court  are  of  opinion  that  this  case  is  to 
be  distinguished  from  that  of  Protection  Life  Ins.  Co.  v. 
Palmer,  81  LI.  88,  in  this,  that  in  the  case  cited  the  payment 
was  required  to  be  made  in.  thirty  days  from  the  date  of 
notice,  which  the.  Supreme  Court  seem  to  hold  means  from 
the  time  when  such  notice  would,  in  due  course  of  mail,  have 
reached  its  destination,  while  in  the  present  case  the  thirty 
days  begin  to  run  from  the  date  of  the  assessment. 

In  the  Palmer  case,  where  the  policy  is  declared  by  its  terms 
to  be  forfeited  unless  payment  is  made  within  thirty  days 
from  the  date  of  notice,  it  is  not  unreasonable  to  hold  that 
these  words  '^date  of  notice,"  refer  to  the  time  when  the 
knowledge  of  the  facts  contained  in  the  letter  reach  the 
assured,  for  the  word  notice  has  a  double  meaning,  and  is 
often  used  to  signify  either  the  paper  or  other  instrumentality 
"used  to  give  the  information,  or  the  information  itself. 

No  such  ambiguity  can  arise  by  the  use  of  the  word  assess- 
ment    It  can  not  refer  to  two  distinct  periods. 

The  date  of  the  asseasmdut  means  necessarily  the  time 
when  it  is  made  out  by  the  secretary  and  mailed  to  the 
assured  in  accordance  with  the  terms  of  section  five  of  the 
by-laws. 

If  this  is  a  proper  construction  of  said  section  five,  it 
follows  that  the  duty  of  the  company  was  'complete  upon 
mailing  the  assessm3nt  as  set  forth  in  its  special  pleas,  and 
that  the  failure  of  such  assessment  to  reach  the  assured  by 
reason  of  its  miscarriage  in  the  mail,  or  the  absence  of  the 
assured,  would  not  excuse  non-payment  of  the  assessment 
within  the  prescribed  time.  Greely  v.  Iowa  St.  Ins.  Co.,  50 
Iowa,  56 ;  May  on  Insurance,  Sec.  562, 

These  pleas  presenting  a  complete  defense,  there  was  no 
error  in  overruling  the  demurrer,  and  the  judgment  of  the 
circuit  court  is  therefore  a£Bu*med. 

Affirmed. 
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First  National  Bank  op  Bushvillb 

V. 

Nathaniel  G.  Slack. 

1.  As9tGN>fE!rr  OF  Accou  errs— Payment  to  ajsigwor.— Where  a  firm, 
by  a  bill  of  eale,  conveyed  to  a  bank  a  large  amonnt  of  personal  property, 
and  by  the  8am3  insirument  assignod  and  delivered  to  tlis  bank  a  number 
of  accounts  asrainst  various  parsons,  and  a  ramittance  being  sent  to  appellee, 
a  m3mber  of  the  firm,  to  pay  one  of  the  assigasd  accounts,  he  sought  the 
advic9  of  hi?  attorney,  aad  in  accardance  therewith  pocketed  the  money t 
and  the  bank  demanded  the  money  and  upon  a  refusal  brought  this  suit* 
heJdy  that  appelle3  is  liable. 

2.  Advice  o?  cogNSBL— Witb^t  ADMtssroLE. — The  advice  of  counsel  is 
soinitiine.^  ad:nittsl  in  evidonca  to  show  the  good  faith  of  a  party  ignorant 
of  the  law,  but  only  in  doubtful  cases. 

Appeal  from  the  Circuit  Court  of  Schuyler  connty;  the 
Hon.  C.  J.  SoHOFiBLD,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 25,  1886. 

Messrs.  Montgomery  &  Glass,  for  appellant 

Mr.  E.  J.  Pbm3ebton  and  Mr.  L.  A.  Jabman,  for  appellee. 

CoNQER,  J.  On  the  6th  day  of  Dacember,  1883,  Nathaniel 
G.  Slack  and  Albart  L.  Garitt,  composing  the  firm  of  Slack  & 
Garitt,  b3lng  indsbted  to  the  appellant  in  a  large  sum  of 
money,  executed  and  delivered  to  the  said  bank  a  bill  of  sale, 
by  which  they  conveyed  a  large  amount  of  personal  property, 
and  by  the  same  instrument  bargained,  sold,  assigned  and  de- 
livered to  the  bank  a  number  of  accounts  against  various  per- 
sons, among  which  was  an  account  for  $2,704.53  upon  Joseph 
Home  &  Co.,  of  Pittsburg,  Pa. 

On  June  10,  1884,  Joseph  Home  &  Co.  sent  to  Slack  &  Gar- 
itt, in  part  payment  of  their  indebtedness,  a  draft  on  the 
Union  National  Bank  of  Pittsburg,  Pa.,  for  $580.90  payable 
to  the  order  of  Slack  &  Garitt,  which  draft  appellee,  Nathaniel 
G.  Slack,  received  through  the  mail  some  time  in  June,  1884, 


Digitized  by 


Google 


Thiep  District — November  Term,  1885.    331 

First  National  Bank  of  RushviUe  v.  Slack. 

and  on  the  day  of  its  receipt,  he  went,  as  he  says  in  his  ev- 
idence, "  to  E.  J.  Pemberton,  ray  attorney,  and  asked  him 
what  I  had  best  do  with  it.  He  told  ms  to  go  to  so  me  otlier 
town,  cash  the  draft,  and  pat  the  money  in  my  pocket ;  and  I 
did  so."  Pemberton,  the  attorney,  says  upon  the  subject : 
«*Some  time  in  June,  ISSi,  defendant.  Slack,  came  to  mo  for 
advice  as  his  attorney,  as  to  what  he  should  do  with  a  draft 
he  had  received  from  Jos.  Home  &  Co.  of  Pittsburg,  Pa. 
I  suggested  or  advised  him  that  as  the  First  National  Bank, 
the  plaintiff  in  this  case,  was  the  only  bank  in  Rushville,  to  go 
to  some  other  town  to  cash  the  draft."  Slack  went  to  Lewis- 
ton,  Cished  the  draft,  received  the  money,  and  in  conformity 
with  the  pcvjuliar  advice  of  his  attorney,  did  put  the  money  in 
his  pocket,  where,  so  far  as  appellant  is  concerned,  it  remains 
to  this  day.  Appellant  shortly  afterward  learning  these  facts 
made  a  demand  upon  appellee  for  the  money,  which  proved 
unavailing,  and  hence  this  suit. 

The  jury  found  for  appellee,  and  the  court  refusing  to 
award  a  new  trial,  appellant  brings  the  record  to  this  court? 
and  asks  a  reversal. 

It  was  clearly  eri'or  in  the  circuit  court  not  to  grant  a  new 
trial. 

When  Slack  had  sold,  assigned  and  delivered  this  account  to 
the  bank,  he  had  no  more  right  to  the  money  sent  to  pay  it 
than  he  would  to  appropriate  to  his  own  use  any  of  its  other 
property  that  should  accidentally  fall  into  his  hands.  To  do 
so  under  the  circumstances  shown  by  the  evidence  sustains  the 
charge  in  the  declaration,  that  "  the  defendant  willfully  and 
maliciously  defrauded  the  plaintiff." 

The  admission  of  Pemberton's  testimony  was  improper. 
The  advice  of  counsel  is  sometimes  admitted  in  evidence  to 
show  the  good  faith  of  a  party  ignorant  of  the  law,  in  doubt- 
ful cases.  But  in  this  case  there  could  be  no  doubt  as  to  tiie 
duty  of  Slack. 

He  had  obtained  his  neighbor's  property  through  the  mis- 
take of  Home  &  Co.,  who  were  doubtless  ignorant  of  the 
transfer  of  the  account,  and  it  only  required  an  application  of 
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the  plainest  principles  of  common  honesty  to  know  that  it 
was  his  duty  to  hand  it  over  to  the  true  owner.  , 

In  such  a  case  there  is  no  room  for  legal  advice. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  for  a  new  triaL 

Beversed  and  remanded. 


The  People,  etc., 

V. 

Mollie  Skinner  et  al. 

332I 

818|       A  writ  of  error  will  not  lie  to  review  the  finding  of  the  court  below  upon 
a  writ  of  habeas  carpus*    (Case  to  detenuine  custody  of  ward.) 

Errok  to  the  Circuit  Court  of  McLean  county;  the  Hon. 
O.  T.  Eeevbs,  Judge,  presiding.     Opinion  filed  February  25, 

1886. 

Mr.  W.  E.  Ga;pbn,  for  plaintiflE  in  eri'or. 

Messrs.  Blades  &  Neville,  for  defendants  in  error ;  cited 
Hammond  v.  People,  32  HL  446;  Ex  parte  Thompson,  93  DL 
89. 

CoNGEB,  J.  This  is  a  writ  of  eiTor  seeking  to  review  the 
finding  of  the  court  below,  upon  a  writ  of  habeas  corpus^  and 
the  only  question  we  shall  notice  is  whether  a  writ  of  error 
lies  in  such  a  case. 

The  question  is  settled  in  this  State,  so  far,  at  least,  as  ap- 
pertains to  a  case  where  a  pereon  in  charge  of  an  oflJcer  of  the 
law  is  applying  for  release,  and  it  is  held  that  it  will  not  lie. 
Hammond  V.  The  People,  32  HI.  446;  Ex  parte  Thompson, 
93  111.  89. 

Some  courts,  however,  have  made  a  distinction  between 
such  cases  and  those  where  parents  and  others  have  used  the 
writ  for  the  purpose  of  determining  the  custody  of  minor 
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children.  In  Mercien  v.  The  People,  25  Wend.  99,  it  is  held 
in  such  proceedings  that  the  principles  of  public  policy  re- 
quiring the  application  of  the  doctrine  of  estoppel  to  judicial 
proceedings  are  as  impartially  demanded  in  the  case  of  pri- 
vate individuals,  contesting  private  rights  under  the  form  of 
proceedings  in  habeas  corjpua^  as  if  the  litigation  were  con- 
ducted in  any  other  form;  but  the  weight  of  authority  seems 
to  be  against  this  doctrine. 

This  great  constitutional  writ  runs  in  the  name  of  the  sov- 
ereign power,  and  is  intended^to  obtain  immediate  relief  from 
illegal  confinement.  To  accomplish  this  end  it  must  necessa- 
rily be  vigorous  and  summary.  If  it  be  subjected  to  the  delays 
incident  to  appeals  and  writs  of  error,  it  loses  that  life  and 
energy  so  essential  in  determining  all  questions  involving  the 
liberty  of  the  citizen.  If  the  party  in  confinement  can  appeal, 
the  same  right  must  be  extended  to  those  having  him  in  cus- 
tody; hence,  one  unlawfully  restrained  of  his  liberty,  instead  of 
securing  it  speedily  and  without  delay,  is  compelled  to  remain 
a  prisoner  and  await  the  law's  delay. 

Again,  under  our  practice  the  writ  may  be  issued  by  a  judge 
or  master  in  vacation,  and  a  hearing  and  decision  had  out  of 
term  tim3.  In  such  case  the  judgmant  is  not  of  a  court, 
but  of  a  judga,  and  it  can  not  bo  contended  that  an  appeal  or 
wi'it  of  error  would  lie  from  the  order  of  a  judge ^in  vacation, 
in  the  absence  of  a  statutory  provision. 

The  remedy,  the  judgment  and  its  consequences  are  the 
same  in  either  case,  and  to  suppose  the  law  intends  the  right 
of  appeal  to  depand  upon  the  mere  accident  of  the  final  de- 
cision happening  to  bo  made  by  the  jndge  when  sitting  as  a 
court  during  term  tima,  or  by  the  same  judge  at  chambers, 
would  be  absurd.     State  v.  Malone  et  al.,  3  Sneed,  413. 

We  are  of  opinion  that  a  writ  of  error  will  not  lie  in  this 
case,  and  therefore  it  will  be  dismissed. 

Writ  of  error  dismissed. 
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irWj  EOBERT  H.   McCoEMICK    ET  AL. 

'SL^  V. 

John  W.  Nichols  et  al. 

1.  Gaxbltno  contracts — Appt^tcation  of  payments. — In  a  rait  for 
balance  due  upon  a  series  of  transactions,  some  of  whicb  w  re  gambling  con- 
trcicts  and  void  under  the  statute,  where  the  payments  made  amount  to  more 
than  all  the  items  that  were  legal  or  recoverable,  the  defendants  would  be 
entitled  to  have  their  payments  applied  first  to  the  charges  that  were  legiti- 
mate, and  to  repudiate  so  much  of  the  balance  as  remained  unpaid. 

2.  Same— Pdturb  dbliyert. — ^A  CDntract  for  future  delivery  does  not 
fall  under  the  condemnation  of  the  statute,  unless  the  parties  on  both  sides 
intend  it  to  be  settled  by  payment  of  the  difference  between  the  price 
agreed  on  and  the  market  value  at  the  time  appointed  for  delivery,  without 
actual  delivery. 

3.  Same — Agent  and  pRmciPAL. — A  contract  made  by  an  agent,  if  a 
gambling  one,  is  absolutely  void  as  against  the  principal,  and  can  not  be 
validated  by  any  form  of  authorization  or  ratification;  and  if  not  a  gum. 
bling  contract,  and  yet  not  authorized  because  in  departure  from  the  order 
given,  the  principal  will  not  be  bound  by  a  ratification  unless  with  knowl- 
edge or  information  of  such  departure. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  Lyman  Lacby,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 25,  1886. 

M3S3r3.  MooBE  &  Warner,  for  appellants ;  as  to  "options," 
cited  Lo<yan  v.  Muiick,  81  III.  415  ;  Fixley  v.  Boynton,  79 
111.  351 ;  Cole  v.  Milmine,  88  El.  349;  Wolcott  v.  Health,  78 
111.  433  ;  Corbett  v.  Underwood,  83  111.  324 ;  Porter  v.  Viets, 
1  Biss.  177;  Clark  v.  Eoss,  7  Biss.  541;  Gilbert  v.  Gaugar,  8 
Biss.  214. 

Mr.  George  B.  Graham,  for  appellees. 

Pleasants,  J.  This  was  an  action  of  assumpsit  on  the  com- 
mon counts,  by  appellants,  who  were  commission  merchants 
at  Chicago,  to  recover  a  balance  of  $643.69,  claimed  to  be  due 
for  commissions  anJ  advances  to  pay  losses  on  deals  made  by 
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tliom  for  «ind  at  the  request  of  appellees,  on  the  Board  of 
Trade.  Besides  the  general  issae  two  special  pleas  were  filed, 
setting  up  that  the  consideration  for  the  promises  declared  on 
was  money  won  by  plaintiffs  from  defendants  by  gaming,  to  wit, 
by  buying  and  selling  deals  and  options  in  grain  which  were 
to  be  settled  upon  differences  alone,  and  wherein  neither  par- 
ty was  to  deliver  or  receive  any  article  so  bought  or  sold,  of 
which  plaintiff  had  notice;  wherefore,  by  force  of  the  statute? 
such  promises  were  void.  Issues  were  joined  on  replications 
traversing  the  alleged  consideration,  and  the  trial  resulted  in  a 
verdict  for  defendants;  npon  which,  after  motion  for  anew  trial 
overruled,  judgment  was  entered  and  the  plaintiffs   appealed. 

In  the  spring  of  18S3  appellees  were  partners  in  the  hard- 
ware and  grain  business  at  Parnell,  a  small  railroad  station  in 
the  county  of  DeWitt.  They  bought  of  farmers  in  the  neigh- 
borhood and  shipped  to  appellants  for  sale  by  them  at  Chi- 
cago. After  a  short  course  of  such  dealing  they  gave  orders 
to  appellees  from  time  to  time  from  May  31st  to  October  fol- 
lowing, for  purchases  and  sales  on  the  Board  of  Trade  uncon- 
nected with  actual  shipments ;  and  it  is  in  reference  to  the 
charges  upon  these  transactions  that  tliis  controversy  has 
arisen. 

It  appears  that  the  account  between  the  parties,  as  kept  by 
appellants,  was  never  closed — the  balance  ranging  in  round 
numbers  from  $500  to  $1,000,  being  always  against  appellees — 
and  that  the  credits  were  all  entered  as  applying  generally,  no 
specific  direction  in  relation  to  them  having  been  given. 

Appellees  claim  that  the  balance  sued  for  is  less  than  the 
chai'gtis  upon  transactions  that  were  void,  as  alleged  in  the 
special  pleas;  in  other  words,  that  the  payments  made  amount 
to  more  than  all  the  items  that  were  legal  or  recoverable.  In 
such  case  they  would  be  entitled  to  have  their  ])ayments  ap- 
plied first  to  the  charges  that  were  legitimate,  and  repudiate 
80  much  of  the  balance  as  remains  nnjmid. 

The  charges  for  commissions  and  advances  on  the  deal  of 
May  31st,  being  the  first  of  the  series  alleged  to  be  tainted, 
exceed  the  sum  in  controversy  by  over  §200.  If,  then,  that 
was  a  gambling  transaction,  the  verdict  was  right,  whatever 
may  have  been  the  character  of  the  others. 
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Mr.  Nichols,  ooe  of  tlio  appellees,  testified  in  relation  to  the 
inception  of  tliat  deal,  that,  being  on  that  day  in  Chicago,  and 
for  the  first  time  on  tlie  floor  of  the  Board  of  Trade,  he  there 
met  and  had  a  conversation  with  Mr.  Hade,  a  salesman  of  ap- 
pellants, which  he  related  as  follows :  *'  He  wanted  to  know 
why  we  had  not  been  ti-ading  with  them.  He  was  an  old  ac- 
quaintance of  ours  before  he  went  in  with  that  firm.  He  told 
us  that  we  ought  to  trade  with  them ;  that  McCormick  was  • 
one  of  the  reaper  company,  and  that  they  were  all  well  off 
and  well  fixed  to  take  care  of  a  customer  in  case  they  needed 
it,  and  anyhow  for  us  to  take  a  scalp  to  make  expenses.  My 
understanding  of  a  scalp  is,  it  is  a  trade  for  the  day,  and  sold 
out  that  evening  or  the  next  day ;  it  is  a  short  trade.  Q. 
Does  that  mean  or  intend  the  delivery  of  grain,  or  a  settle- 
ment on  differences  ?  A.  It  is  a  settlement  on  differences. 
He  was  saying  he  had  a  very  good  opinion  of  wheat;  that  ho 
had  information  that  wheat  was  in  a  bad  condition  anfl  was 
going  up,  and  if  we  would  take  a  five  or  ten  thousand  busliel 
wheat  sc  Ip  that  on  that  we  would  make  our  expenses,  and 
that  perhaps  we  would  hold  on  a  day  or  two  and  it  would 
close  at  any  rate  before  we  went  home;  but  we  might  let  it 
run  longer  if  we  saw  fit.  We  told  him  to  go  and  buy  ten 
thousand  bushels  for  us." 

Mr.  Xorth,  his  partner,  corroborated  him,  and  both  say  it 
was  their  understanding  and  intention  that  the  deal  was  to  be 
settled  upon  differences  alone.  Mr.  Ludington  testified :  "  I 
have  been  in  the  grain  business  ten  or  twelve  years.  As  I 
understand  it,  a  scalp  is  where  we  buy  in  the  morning  and 
close  it  out  that  night;  it  is  a  short  deal,  a  quick  sale  and  a 
settlement  on  differences.  If  a  man  goes  in  and  buys  at  a 
regular  sale  with  the  intention  of  cleaning  out  that  day,  or 
within  a  day  or  so,  I  should  consider  that  a  scalp;  but  if  he 
buys  for  May  and  holds  on  until  the  May  delivery,  tliat  would 
not  bo  a  scalp ;  a  short  deal  is  what  I  call  a  scalp." 

Mr.  Hade  was  not  called  as  a  witness,  nor  was  any  attempt 
made  to  contradict  this  testimony  of  appellees,  or  to  show  a 
different  understanding  of  the  term  "scalp,"  though  Mr. 
Beebe  himself  and  several  other  members  of  the  Board  of 
Trade  testified  on  behalf  of  appellants. 
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Tlie  deal  was  made  on  May  Slst,  but  not  closed  ont  until 
June  ISth,  when  api)ellant8  sold,  without  orders,  at  a  loss  of 
1850. 

A  contract  for  future  delivery  does  not  fall  under  condem- 
nation of  the  statute  unless  the  parties  on  both  sides  intend  it 
to  be  settled  by  paymsnt  of  the  diflference  between  the  pric3 
agreed  on  and  the  market  value  at  the  time  appointed  for 
delivery,  without  actual  delivery ;  and  in  reference  to  the  one 
mentioned,  as  also  to  all  the  others  made,  appellants  say  there 
is  no  evidence  of  such  intention  on  the  part  of  the  other 
parties. 

It  may  be  true  that  nothing  in  this  record  'would  be  compe- 
tent evidence  of  it  as  against  them.  Bat  it  was  not  so  offered, 
and  its  competency  as  such  is  not  the  question  before  us. 
Was  it  competent— did  it  raise  a  presumption — as  against  ap- 
pellants, which  they  were*  called  on  to  rebut?  As  between 
themselves  and  the  other  contracting  parties  they  were  the  pur- 
chasers ;  but  as  to  appellees,  they  wore  their  agents  or  brokers, 
and  appellees  the  real  purchasers.  If,  as  such  agents,  they 
were  directed  to  make  the  deal  to  be  settled  upon  such  differ- 
ence alone,  and  did  make  the  deal,  the  presumption  would  be, 
as  against  them,  that  they  made  it  as  directed;  that  is,  to  be: 
80  settled.    Beveridge  v.  Hewitt,  8  Bradwell,  482-3. 

And  if  they  did  not  so  make  it,  how  can  they  claim"  that 
what  they  did  and  advancad  was  at  the  instance  and  request 
of  appellees,  as  was  required  in  order  to  establish  a  cause  of 
action  against  the  plea  of  the  general  issue?  The  unlawful- 
ness of  the  deal  they  were  ordered  to  make  would  have  justi- 
fied their  declining,  even  after  agi*eeing,  to  mike  it;  but  such 
an  order  would  not  authorize 'them  to  make  one  of  a  different 
chaiucter,  and  there  is  no  evidence  of  its  ratification  by  appel- 
lees with  knowledge  or  information  that  it  was  of  a  different 
character  from  that  ordered. 

Whatever,  then,  may  have  been  the  intention  of  the  par- 
ties respecting  the  mode  of  settlement,  the  evidence  refeiTcd 
to  was  competent  and  cogent,  either  under  the  general  issue  or 
under  the  special  pleas,  and  if  upon  this  evidence  the  jury 
found  the  an*angement  with  Hade  was  for  a  deal  to  be  settled 
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upon  the  "diflference"  alone,  no  good  reason  is  perceived 
for  disturbing  their  verdict.  Bj  bringing  this  suit  appellants 
adopted  or  recognized  it  as  their  own,  and  though  personally 
ignorant  of  its  character  at  the  time,  must  take  it  as  it  really 
was.  Being  fovmd  to  have  been  such  as  is  forbidden  by  the 
statute,  and  their  charges  on  account  of  it  being  in  excess  of 
the  balance  here  claimed,  they  were  not  entitled  to  recover. 
Tenney  v.  Foote,  95  III.  99.  It  is  therefore  unnecessary  to 
consider  the  other  items  embraced  in  the  account  sued  on. 

Of  the  instructions  given  for  appellants  those  numbered  2, 
5,  10,  12  and  13,  as  asked,  entirely  ignored  the  defense  devel" 
oped  by  the  evidence  and  their  modification  was  required  to 
correct  this  defect.  In  our  opinion  these  did  not,  as  suggest- 
ed, misstate  the  rule  as  to  the  burden  of  proof. 

Eight  were  refused.  The  legal  proposition  presented  by 
the  first  and  second  of  these  is  that  "  if  the  defendants  author- 
ized or  ratified  the  settlements  and  payments  (in  question) 
then  they  are.  liable  to  the  plaintiffs  in  this  action  for  the 
same,  and  this  regardless  of  whether  said  transactions  were 
gambling  contracts  on  the  board  within  the  meaning  of  tlie  • 
statute  or  not."  If  gambling  contracts,  they  were  absolutely 
void,  and  could  not  be  validated  by  any  form  of  authorization 
or  ratification  ;  if  they  were  not,  and  yet  were  not  authorized 
because  in  departure  from  the  ordei*s  given,  the  defendant 
would  not  be  bound  by  a  ratification  unless  with  knowledge 
or  information  of  such  departure,  of  which  there  is  no  evi- 
.  dence. 

The  second  incorrectly  stated  that  no  proof  had  been  intro- 
dnced  in  support  of  the  special  pleas.  The  third  instructed 
the  jury  that  the  defense  imputed  a  crime  and  therefore  every 
fact  necessary  to  constitute  it  must  be  '*  clearly  proven  by  a 
preix)nderance  of  the  evidence."  But  a  criminal  offense  was 
not  necessarily,  nor  in  fact,  imputed  to  the  plaintiffs,  and  we 
hold  that  as  against  them  it  was  sufficient  to  prove  a  gambling 
contract  with  their  agent  by  the  measure  of  evidence  gener- 
ally required  in  civil  actions.  If  the  facts  were  to  be  "clear- 
ly" proven,  the  jury  should  have  been  told  how  clearly. 
.  The  proposition  as  stated  was  too  indefinite  and  liable  to  mis- 
lead. 
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No  harm  was  done  by  the  refusal  of  the  fourth,  which  re- 
lated to  interest,  because  nothing  was  found  due  for  principal. 

The  fifth  was  substantially  embodied  in  the  one  numbered 
six  as  given,  and  the  seventh  and  eighth  were  contrary  to  the 
construction  of  the  statute  in  Pierce  v.  Foote,  114  111.  228, 
according  to  which  plaintiffs  were  *'  winners." 

Complaint  is  also  made  of  the  overruling  of  certain  chal- 
lengea  for  cause,  whereby  it  is  claimed  appellants  were 
wrongfully  foi-ced  to  exhaust  their  peremptory  challenge, 
and  take  one  juror  who  was  disqualified  by  prejudice.  To 
our  minds  it  is  clear  that  these  jurors  meant  to  say  they  had 
an  opinion  that  there  were  gaming  trausactions  on  the  Board 
of  Ti-ade,  and  not  as  the  improper  frame  of  the  question  would 
make  it  literally  appear,  that  transactions  on  the  board  were 
gaming;  and  if  it  would  require  evidence  or  even  a  preponder- 
ance of  evidence  to  change  that  opinion*  (which  was  tlie  cause 
alleged)  we  apprehend  they  were  not  at  all  singular  in  that 
respect  nor  thereby  disqualified  to  try  this  case,  as  to  which 
tliey  said  in  substance  they  had  no  knowledge,  opinion  or  preju- 
dice, and  could  try  it  impartially  upon  the  evidence  therein. 
Counsel  especially  except  to  the  court's  sustaining  an  objection 
to  the  following  question:  "If  the  evidence  in  this  case  is 
equally  balanced  on  the  question  as  to  whether  the  contracts 
in  controversy  were  gambling  contracts,  would  you  adhere  to 
your  original  opinion  ? " 

This  assumed  that  the  juror  had  an  original  opinion  in  this 
case  and  of  the  contracts  here  in  controversy,  which  was  en- 
tirely without  foundation,  so  far  as  we  can  discover.  Besides, 
it  admitted  of  no  intelligent  categorical  answer,  because  it 
supposed  no  question  of  any  fact  that  would  make  these  gam- 
bling contracts. 

For  these  rea3ons  the  objection  was  rightly  sustained. 

Perceiving  no  material  error  in  this  record  •  the  judgment 
will  be  aflSrmed. 

Alfinned. 
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8£(x>ND  DisTBicT — Decekbeb  Tebm,  1885. 


William  Edwards 

V. 

William  Hamilton. 

1.  Veitooh  and  tewdbb.— The  fraudulent  intent  of  the  vendor  can  not 
affect  the  Tights  of  a  purchaser  for  value  who  is  not  chargeable  with  notice 
of  such  intent. 

2.  Declarations  of  yendob.— The  declarations  of  a  vendor,  made 
after  the  sale  of  the^property,  can  not  be  received  to  defeat  the  title  of  the 
vendee. 

3.  Same— Res  gbst.«. — Where  'the  terms  of  the  contract  of  sale  had 
been  agrreed  upon,  but  the  sale  had  not  been  fully  consummated  by  a  deliv- 
ery of  the  property,  statements  made  by  the  vendor  explanatory  of  his  then 
custody  of  the  subjects  of  the  sale,  and  of  that  which  he  was  then  doing  in 
furtherance  of  the -transfer,  may  be  regarded  as  a  part  of  the  res  gestm  and 
therefore  admissible* 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
A.  A.  Smith,  Judge,  presiding.  ^  Opinion  filed  December  4, 

1885. 

Messrs.  Stewart  &  Stewart,  for  appellant* 
Messrs.  Grisr  &  Drtden,  for  appellee. 
Barer,  J.    This  controversy  arises  out  of  an  interpleader 
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interposed  by  William  Hamilton,  the  appellee,  in  a  certain 
attachment  suit  prosecuted  by  the  appellant  against  Samuel 
and  Joseph  Qratton,  and  wherein  the  writ  had  been  levied  on 
two  colts,  a  sulky  plow  and  a  set  of  double  harness.  The 
issue  formed  was,  whether  or  not  the  sale  made  of  said  prop- 
erty by  Samuel  Qratton  to  appellee  was  fraudulent.  The  ver- 
dict and  judgment  were  for  the  intervening  claimant. 

There  is  no  doubt,  from  the  testimony,  that  Samuel  Gratton 
disposed  of  all  his  property,  to  appellee  and  others,  for  tlie 
purpose  of  defrauding  his  creditors,  and  left  the  country.  It 
is,  however,  the  settled  law,  that  the  fraudulent  intent  of  the 
vendor  can  not  affect  the  right  of  a  purchaser  for  value  who  is 
not  chargeable  with  notice  of  such  intent  The  evidence  bear- 
ing upon  the  question  of  the  good  faith  of  appellee  is  some- 
what conflicting,  but  sufficiently  supports  the  verdict. 

The  instructions  of  the  coui*t  were  quite  full,  and  fairly 
submitted  the  m  itters  in  issue  to  the  jury.  There  were  slight 
inaccuracies  in  several  of  them,  but  these  inaccuracies  were 
amply  cured  by  other  instructions,  and  were  not  of  sufficient 
importance  to  justify  a  reversal. 

The  statements  made  by  Samuel  Gratton  to  Edwards  and 
to  Bryant,  after  he  had  sold  and  delivered  the  colts  to  appel- 
lee>  were  properly  excluded  by  tlie  court.  The  declarations 
of  a  venior,  made  after  the  sale  of  the  property,  can  not  be 
received  to  defeat  the  title  of  the  vendee.  Miner  v.  Phillips, 
42  111.  123. 

The  colts  were  sold  on  the  19th  of  October,  1883,  and  were 
at  that  time  in  the  pasture  of  one  Montgomery;  and  the 
vendor,  on  the  24th  of  the  same  month,  went  to  the  pasture 
and  got  them,  and  took  them  to  the  farm  of  appellee,  some 
four  miles  distant 

Montgomery  was  permitted,  over  the  objection  of  appel- 
lant, to  answer  a  question  as  to  wlyit  Samuel  Gratton  said  at 
the  time  and  while  in  the  act  of  taking  them  away.  So  also 
one  BaiT,  who  met  said  Gratton  with  the  colts  on  the  road 
from  the  pasture  to  the  place  of  appellee,  was  allowed  to 
testify  as  to  what  Gratton  said  in  regard  to  what  he  was  doing 
with  them.    We  think  the  questions  were  not  objectionable  ; 
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the  terms  of  the  contract  of  sale  had  been  agreed  upon, 
but  the  Bale  had  not  been  fully  consummated  by  a  delivery  of 
the  property,  and  the  state :i:ents  made  by  the  vendor,  explan- 
atory of  his  then  custody  of  the  subjects  of  the  sale  and  of 
that  which  he  was  then  doing  in  furthei*ance  of  the  transfer, 
may  be'  regarded  as  a  part  of  the  res  gestcBf  and  therefore  ad- 
jiiissible. 

The  question  to  Barr  only  elicited  the  answer  tliat  Gratton 
remarked  that  he  was  taking  them  to  Hamilton's,  and  that  he 
did  not  remember  of  his  saying  anything  about  a  sale. 

The  answer  of  Montgomery,  however,  went  too  far  to  be 
properly  a  part  of  the  res  gestcBy  as  it  went  to  the  extent  of 
stating  what  Gratton  said  as  to  the  price  for  which  the  colts 
had  been  sold. 

Eut  as  the  objectionable  feature  was  in  the  answer,  and  not 
in  the  question,  and  no  motion  was  made  to  exclude,  we  tliink 
appellant  can  not  now  avail  himself  of  this  point  Moreover, 
the  indebtedness  of  the  defendants  in  attachment  to  appellant 
was  not  contracted  until  nearly  a  month  after  the  time  of  this 
sale,  and  it  does  not  appear  from  the  evidence  that  any  other 
debts  against  said  defendants,  or  either  of  them<>  were  then  in 
existence.    The  judgment  is  affii*med. 

Aflii'med. 


Chicago,  Burlington  &  Quincy  Railroad  Co. 

V. 

Abigail  McGaha. 

1.  Neoligbivce. — ^Where  appellee,  who  was  driving  in  a  bugrgy*  when 
near  the  railroad  crossing,  stopped  and  looked  and  listened  for  an  approach- 
ing train,  and  the  view  of  the  titck  being  obstructed  by  weeds  and  brush  on 
the  company's  right  of  way  and  no  warning  being  given  by  bell  or  whistle, 
she  did  not  see  or  hear  the  approaching  train  and  started  to  cross,  and  when 
within  a  few  feet  of  the  track  the  train  dashed  by,  frightening  her  horse, 
and  the  buggy  was  upset  and  she  was  injured,  held^  that  the  appellee  used 
ordinary  care  and  that  appellant  was  guilty  of  gross  negligence  in  not 
giving  a  signal  and  in  permittiug  the  brush,  etc.,  to  remain  on  its  right  of 
way. 
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2.  Instructions.— An  instniction  which  is  fully  embraced  in  another 
already  given,  may  properly  be  refused. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
A.  A.  Smith,  Judge,  presiding.  Opinion  filed  December  4, 
1885. 

M333r3.  Williams  &  Lawebnob  and  Mr.  O.  F.  Pbicb,  for 
appellant 

Mr.  A.  M.  Browk,  for  appellee. 

Welch,  J.  This  is  one  of  those  actions,  now  so  frequent, 
for  injuries  caused  by  negligence,  in  which  the  principal 
questions  are  whether  there  was  ordinary  care  used  by  the 
plaintiff,  and  whether  the  defendant  was  guilty  of  gross  negli- 
gence. 

The  plaintiff  in  her  declaration  alleges  in  the  first  count 
that  she  was  driving  along  a  highway,  using  due  care.  That 
defendant's  servants  so  carelessly  ran  a  locomotive  engine  and 
train,  in  not  ringing  a  boll  or  blowing  a  whistle,  that  said 
locomotive  ran  so  close  upon  the  plaintiff's  horse  that  it  be- 
came frightened  and  whirled  round  upsetting  her  carriage  and 
injuring  plaintiff. 

The  second  count  alleges  that  defendant  owned  a  certain 
right  of  way,  and  was  so  nogligent  in  allowing  trees  and  brush 
and  weeds  to  grow  thereon  as  to  prevent  persons,  using  ordi- 
nary diligence,  from  discovering  the  approach  of  trains;  by 
means  whereof  an  engine  ran  near  plaintiff  when  on  the  high- 
way and  frightened  her  horse  so  .that  he  suddenly  whirled 
and  threw  plaintiff  out  of  the  carriage,  to  her  great  injury. 
There  was  also  a  count  alleging  general  negligence  upon  the 
part  of  the  defendant.  Plea  of  not  guilty.  Trial  and  verdict 
for  plaintiff  for  the  sura  of  $750.  Motion  for  new  trial — 
motion  overruled  and  judgment,  from  which  this  appeal  is 
taken.  It  is  insisted  upon  the  part  of  the  appellants  that 
there  was  a  want  of  ordinary  care  on  the  part  of  the  appellee, 
in  the  manner  in  which  she  approached  the  crossing;  while 
on  the  other  hand  it  is  insisted  that  there  was  no  want  of  ordi- 
nary care  on  the  part  of  appellee,  but  that  there   was  gross 
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n3gligence  ontho  part  of  ap;:)ellant  in  not  ringing  a  bell  or 
sounding  a  whistle,  and  in  allowing  trees,  brusli  and  weeds  to 
bo  standing  and  growing  on  its  right  of  way,  so  as  to  hinder 
and  prevent  persona,  using  ordinary  care,  from  discovering 
the  approach  of  traiiu,  etc. 

In  the  case  of  the  Galena  &  Chicago  Union  R.  R.  Co.  v. 
.  Dill,  22  111.  26^,  Justice  Walkei-  says :  *'  The  question  of  negli- 
Q:vm2  is  one  of  fact  which  must  be  left  to  the  determination 
of  t!i3  J  ury.  It  depends  to  so  gi-eat  an  extent  upon  the  sur- 
r  jiiuding  circumstances  of  each  case  that  unless  it  is  gross  no 
r.ile  can  be  adopted.  Tho  jury  must  necessarily  determine, 
from  the  situation  of  the  parties  and  all  of  the  sun-ounding 
circumstances,  whether  there  has  been  negligence  on  either 
part,  or  whether  the  occurrence  was  purely  accidental  and 
without  the  fault  of  either  party.  On  the  part  of  the  appellee 
it  was  shown  that  the  horse  was  gentle;  that  within  a  few 
rjds  as  she  approached  the  crossing  she  stopped^  looked  and 
listened,  to  hear  and  see  if  there  was  an  approaching  train, 
and  that  not  hearing  or  seeing  any  she  started  to  cross  the 
track,  and  that  whsn  within  a  few  feet  of  the  track  the  train 
dashed  by,  her  horse  was  frightened,  and  suddenly  turning 
upset  the  buggy,  threw  her  out  and  seriously  injured  her  ;. 
that  there  was  a  curve  in  the  road,  which  makss  it  dangerous 
for  one  coming  from  the  sonth  ;  that  there  were  weeds  some 
eight  feet  high  between  the  hedge  fence  and  the  track,  which 
together  with  the  hedge  fence  obstructed  the  view  of  one 
coming  from  the  south,  the  direction  from  which  appellee  was 
coming ;  that  no  bell  was  rung  or  whistle  blown.  The  only 
precautions  she  could  take  were  to  look  and  listen.  She 
stopped  her  baggy  within  a  few  rods  of  the  crossing,  looked 
and  listened  for  an  approaching  train  and  neither  heard  nor 
saw  any.  It  can  not  be  said  that  she  was  required  to  get  out 
and  leave  her  vehicle  and  go  to  the  track,  or  to  stand  up  in 
order  to  get  a  better  view.  This  would  be  requiring  extraor- 
dinary Care  and  diligence,  greater  than  the  law  requires. 
Duffy  V.  Chicago  &  Northwestern  Railway  Co.,  32  Wisconsin, 
274;  Davis  et  al.  v.  N.  Y.  C.  &  H.  R  R.  Co. ,  47  N.  Y.  400  j 
Richardson  v.  K  Y.  0.  &  a  R  R  Co.,  45  K  Y.  847.    In  th© 
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absence  of  any  warning  she  had  the  right  to  assume  that  no 
train  was  approaching  and  that  it  was  safe  to  pi  oceed ;  and 
she  having  used  this  precantion  it  can  not  with  propriety  be 
said  that  she  was  guilty  of  negligence."  In  the  case  of  the  I. 
&  St.  L.  R  R  Co.  V.  Stables,  62  111.  319,  Judge  Walker  says: 
"  Defendant  showed  that  he  was  trying  to  exercise  caution 
when  he  stopped  sixty-five  yards  from  the  railroad  track  and 
looked  and  listened  for  the  train,  and  neither  seeing  it  nor 
hearing  it  he  then  proceeded  to  cross  the  titick.  An  engine 
driver  might  have  been  able  to  calculate  tlie  chances  more 
accurately  than  he  did.  The  jury,  no  doubt,  declined,  and 
properly  so,  to  determine  the  question  of  prudence  by  so  high 
a  standard.  He  no  doubt  supposed,  and  it  is  probable  that 
the  great  majority  of  men  not  skilled  or  familiar  with  the 
speed  of  railroad  trains  would  have  supposed,  that  there  being 
no  train  in  hearing  he  could  have  [trotted  his  horses  sixty-five 
yards  before  a  train  at  ordinary  speed  could  reach  the  cross- 
ing." In  the  case  of  Dimick,  Adm'r,  v.  C.  &  IS,  W.  Ry. 
Co.,  80  111.  339,  it  was  held  that  when  a  person  approaching 
a  railroad  crossing,  when  near  to  it,  looks  and  listens  for  an 
approaching  train,  and  no  warning  is  given  him  by  bell  or 
whistle,  he  will  be  guilty  of  no  negligence  on  his  part  in  go- 
ing upon  the  track.  And  that  when  a  railroad  company  per- 
mits brush  and  other  obstructions  on  its  right  of  way  so  as  to 
prevent  the  view  of  approaching  trains  by  ti-avelers  on  the 
highway  crossing  its  track,  and  neglects  to  give  any  signal  of 
danger  by  a  train  approaching  the  crossing,  either  by  ringing 
a  bell  or  sounding  a  whistle,  whereby  a  party  is  injured,  it 
is  guilty  of  negligence. 

There  was  a  conflict  in  the  evidence  as  to  whether  the  bell 
was  rung  or  the  whistle  sounded,  and  also  as  to  whether  there 
were  trees,  brush  or  weeds  on  the  appellant's  right  of  way 
at  or  near  the  crossing  so  as  to  prevent  persons  using  ordinary 
diligence  from  discovering  the  approach  of  trains.  As  was 
held  in  C,  B.  &  Q.  R  RCo.  v.  Lee,  Adm'x,  87  111.  457,  "The 
policy  of  our  system  of  jurisprudence  is,  that  as  the  jury 
system  was  established  and  is  maintained  for  the  finding  of 
disputed  facts  at  common  law,  it  is  the  province  of  the  jury 
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to  do  80,  uncontrolled  by  the  court,  if  the  evidence  tends  to 
support  their  finding.  It  is  only  by  force  of  our  statute  that 
we  liave  power  to  review  their  finding,  and  under  long  estab- 
lished practice  we  will  not,  unless  compelled  from  want  of 
evidence,  or  its  too  manifest  weakness  and  insnflSciency  to  sus- 
tain the  finding,  reverse  because  the  finding  is  against  the  evi- 
dence. We  will  not  lightly  disturb  the  finding  of  a  jury  whose 
province  it  is  to  find  facts,  and  the  circuit  judge  who  heard  the 
evidence  and  approved  the  finding  by  refusing  to  set  aside  the 
verdict."  The  same  rule  is  stated  in  Adams  v.  Suver,  89  111. 
432,  and  in  Conn.  M.  L.  Ins.  Co.  v.  Ellis,  same,  516.  There 
was  no  error  in  the  admission  of  evidence. 

It  is  insisted  by  appellant  that  the  court  erred  in  refusing 
certain  instructions.  Upon  a  careful  examination  of  the  in- 
stmctions  given  for  appellant,  as  well  as  those  refused,  we 
find  no  erroi\  Every  question  presented  in  the  refused  in- 
structions has  been  substantially  embraced  in  those  already 
given,  and  as  we  think  in  a  clearer  and  more  intelligible  form. 
As  held  in  Hessing  v.  McCIoskey,  37  111.  342,  "  An  instniction 
which  is  fully  embraced  in  another,  already  given,  may 
properly  be  refused."  "  It  is  not  error  for  the  court  to  refuse 
an  instruction  which  in  substance  has  already  been  given  to 
the  jury."   McKichan  v.  McBean,  45  111.  228. 

The  issue  formed  in  this  case  was  fairly  presented  to  the 
jury  and  their  verdict  was  against  the  appellant  on  that  issue. 
We  can  not  say  from  a  careful  inspection  of  the  who  e  record 
that  the  verdict  is  clearly  against  the  weight  of  the  evidence 
and  finding  no  eiTor  in  the  instructions,  the  judgment  is  af. 
firmed. 

Affirmed. 
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Western  Uihon  Telegraph  Co.  Lb  m 

10    347 
V.  '  70    280 

Harris  &  Comstock. 

1.  Telegraph  compakibs — ^LiABiLnr. — ^Regnlations  exempting  tele- 
graph companies  from  liability  for  errors  in  nnrepeated  messages,  exempt 
them  only  from  errors  arising  from  causes  beyond  their  own  control.  Not- 
withstanding special  conditions  in  a  contract,  such  companies  are  bound  to 
use  at  least  ordinary  care  and  diligence  in  their  business,  and  are  responsible 
for  mistakes  happening  by  their  own  fo,ult. 

2.  Night  messages — Dahagbs  LDirrED  to  ten  times  chabges  paid  — 
A  telegraph  company  is  bound  to  use  ordinary  care  and  diligence  as  well  in 
the  transmission  and  delivery  of  a  night  message  as  of  a  day  message,  an  1 
the  same  rule  as  above  applies  where  the  damages  in  a  night  message  w  re 
limited  to  ten  times  the  charges  paid  for  sending.  Held,  that  such  limita. 
tion  was  unreasonable. 

3.  Mistake  is  message. — A  mistake  in  the  transmission  of  a  message 
is  prima  facie  evidence  of  negligence,  and  the  burden  of  proof  is  shifted 
to  the  company  to  show  the  contrary. 

4.  Same. — Where  the  message  as  delivered  by  the  commission  merchants 
to  the  telegraph  company,  was:  '*  Ten  cars  new  two  whites  Aug.  shipment 
fifty-six  half — ^Prompt  reply,"  and  the  company  delivered  the  message  leav- 
ing out  the  six  after  fifty.  Held,  tkat  the  message  was  sufficient  to  give 
the  company  notice  of  its  importance,  and  disclosed  the  nature  of  the  busi- 
ness as  fully  as  the  case  demanded. 

6.  Damages.— The  receiver  of  the  message  ordered  the  grain  ty  tele- 
graph, and  the  error  in  the  message  did  not  appear  until  the  grain  had  been 
shipped.  The  receiver  paid  the  draft  drawn  on  him  by  the  sender  of  the 
message  upon  condition  that  the  sender  would  repay  to  him  the  difference  in 
price,  six  cents  a  bushel.  Suit  is  now  brought  against  the  company  for  the 
damages,  six  cenis  a  bushel.  The  evidence  shows  that  the  sender  bought 
the  oats  on  the  market  at  an  average  price  of  forty-five  cents  a  bui^hel,  and 
the  freight  was  ten  and  one  half  cents  a  bushel .  Heldt  that  the  verdict  of 
the  jury  awarding  five  cents  a  bushel  as  damages  was  correct. 

Error  to  the  Circuit  Court  of  Peoria  county ;  the  Hon.  N. 
M.  Laws,  Judge,  presiding.    Opinion  filed  December  29, 1885. 

Appellees  were  grain  and  commission  merchants  at  Peoria? 
and  on  August  10/  1882,  delivered  to  appellants,  to  be  sent  to 
the  Pai'is  Flouring  Company,  Portland,  Maine,  the  following 
message: 

"Ten  cars  new  two  whites  Aug.  shipment  fifty-six  half. 
Prompt  reply." 
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When  delivered  at  Portland  to  the  Pai'is  Flouring  Co.  the 
dinmtch  read  as  follows : 

"  Ten  cars  new  two  whites  Aug.  shipment  fifty  half.  Prompt 
reply." 

The  message  as  sent  was  an  offer  by  appellees  to  sell  to  Paris 
Flouring  Co.,  delivered  at  Portland,  ten  cars  of  new  No.  2 
\vliite  oats,  to  be  shipped  in  August,  at  fifty-six  and  one  half 
cents  per  bushel ;  and  as  delivered  it  was  an  offer  to  sell  the 
same  ati  fifty  and  one  half  cents  per  bushel,  the  word  "six" 
having  been  omitted  from  the  dispatxsh  in  its  transmission. 
The  Flouring  Company  telegraphed  in  reply : 

"  Accepted  ;  ship  Boston  via  Portland.  Start  few  cars 
early  as  possible." 

It  appears  that  the  freight  rate  to  Portland  was  the  same 
as  to  Boston.  The  oats  to  fill  the  supposed  contract  were 
])urchased  by  appellees  and  sent  forward,  and  the  error  was 
not  discovered  until  after  they  had  all  been  shipped  from 
Peoria. 

Upon  discovering  a  mistake  had  been  made,  the  Paris 
Flouring  Co.  telegraphed  to  appellees  offering  to  cancel  the 
contract,  and  this  offer  was  declined.  Appellees  had,  ^t  date 
of  sliipment,  drawn  on  the  Flouring  Co.  for  the  price  of  the 
oats  at  fifty-six  and  a  half  cents  per  bushel,  and  were  notified 
that  the  draft  would  not  be  paid  unless  they  would  agree  to 
accept  a  draft  of  the  Flouring  Co.  upon  them  for  the  differ- 
ence in  price,  six  cents  per  bushel ;  this  appellees  agreed  to  do 
and  did  so,  repaying  to  the  com[>any  $551.25.  Verbal  notice 
was  immediately  given  to  appellants,  and  on  the  6th  of  Sep- 
tember following  appellees  presented  to  them  a  written  claim 
for  damages,  at  six  cents  per  bushel. 

The  evidence  shows  tha*  the  oats  shipped  amounted  to  nine 
thousand  one  hundred  and  eighty-seven  and  a  half  bushels, 
and  that  they  were  bought  by  appellees  on  the  Peoria  market 
for  the  purpose  of  filling  the  supposed  contract,  at  a  cost  of 
from  forty-three  and  one  half  to  forty-eight  cents  per  bushel, 
and  at  an  average  price  of  a  fraction  over  forty-five  cents  per 
bushel ;  and  that  at  that  time  the  freight  to  Portland  or  Bos- 
ton was  thirty-two  and  a  half  cents  per  hundred,  or  within  a 
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very  small  fi*action  of  ten  and  a  half  cents  per  bushel.  It  also 
appears  that  at  the  time  of  the  arrival  of  ihe  oats  in  Portland 
the  market  price  there  was  from  forty-eight  to  fifty  cents, 
with  a  doll  market 

The  evidence  farther  shows,  that  the  message  of  the  tenth 
of  Augast,  from  which  the  word  "six"  was  dropped  in  trans- 
mission, was  what  is  known  as  a  night  message,  and  that  the 
charge  made  for  sending  and  delivering  it  was  fifty-six  cents, 
that  being  one  half  of  the  nsual  rates  charged  for  day  mes- 
sages. The  blanks  furnished  by  the  telegi-aph  company  for 
night  dispatches,  and  upon  one  of  which  the  telegram  in  ques- 
tion was  written  by  appellees,  provided,  among  other  things, 
that  the  company  would  receive  messages  to  be  sent  without 
repetition  during  the  night  at  one  half  the  usual  day  rates,  but 
npon  the  express  condition  that  the  sender  will  agi*ee  that  he 
will  not  claim  damages  for  errors  or  dela3's,  or  for  non-delivery 
of  such  messages,  happening  from  any  cause,  beyond  a  sum 
equal  to  ten  times  the  amount  paid  for  transmission. 

This  action  was  brought  by  appellees  against  api^ellants  to 
recover  damages  alleged  to  have  been  caused  by  the  negligence 
and  mistake  of  appellants  in  transmitting  the  dispatch  of  the 
tenth  of  August.  The  verdict  of  the  jury  and  judgment  of 
the  cbcuit  court  were  for  appellees,  for  $159.38  damages. 

Messrs.  Stevens,  Lbk  &  Horton,  for  appellant ;  that  the 
damages  must  not  be  the  remote  but  proximate  consequence 
of  the  breach  of  the  contract  and  must  not  be  speculative  or 
contingent,  cited  Beaupre  v.  P.  &  A.  Tel.  Co.,  21  Minn.  158 ; 
First  Nat  Bk.  v.  Tel.  Co.,  30  Ohio,  565;  Baldwin  v.  TJ.  S. 
Tel.  Co.,  46  N.  T.  753. 

Plaintiffs  can  not  recover  more  than  the  price  of  the  mes- 
sage, unless  it  is  shown  that  the  offer  correctly  sent  would  have 
been  accepted:  Beaupre  v.  P.  &  A.  Tel.  Co.,  21  Minn.  158. 

Before  defendant  can  be  held  liable  it  must  appear  that  it 
had  knowledge  of  the  moaning  of  the  message :  Beaupre  v, 
P.  &  A.  Tel.  Co.,  21  Minn.  161 ;  Baldwin  v.  U.  S.  Tel.  Co.,. 
45  N.  T.  749;  W.  U.  Tel.  Co.  v.  Martin,  9  Bi-adwell,  687; 
Landsberger  v.  Magnetic  Tel.  Co.,  32  Barb.  630 ;  U.  S.  Tel. 
Co.  V.  Gildersleeve,  29  Md.  232. 
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The  condition  a3  to  the  repetition  of  a  masaaga  anl  insur- 
ance is  reasonable  and  valid,  unless  mistake  happen  through 
gross  negligence,  and  will  excase  the  company:  Passmore  v. 
W.  U.  Tel.  Co.,  78  Pa.  St.  238;  West  Un.  Tel.  Co.  v.  Neill, 
57  Tex.  291';  Ellis  v.  Amorican  Tel.  Co.,  13  Allen,  233 ; 
Camp  V.  W.  U.  Tel.  Co.,  1  Mete.  (Ky.)  164 ;  Sweatland  v.  111. 
&  Miss.  Tel.  Co.,  27  la.  446 ;  McAndrew  v.  Electric  Tel.  Co., 
17  C.  B.  3 ;  West  Un.  Tel.  Co.  v.  Carew,  15  Mich.  525 ;  Breese 
V.  Tel.  Co.,  48  K  Y.  138 ;  Grinnell  v.  W.  U.  Tel.  Co.,  113 
Mass.  302;  Aiken  v.  Tel.  Co.,  5  S.  C.  358;  Becker  v.  Tele- 
graph Co.,  11  Neb.  87;  Wann  v.  Telegraph  Co.,  37  Mo.  472. 

Telegraph  companies  are  not  strictly  common  carriers,  and 
should  not  be  held  to  the  sam3  degree  of  strict  responsibility: 
W.  U.  Tel.  Co.  V.  Neill,  57  Tex.  283 ;  Ellis  v.  Am.  Tel.  Co., 
13  Allen,  232 ;  Birney  v.  N.  Y.  &  Wash.  Tel.  Co.,  18  Md. 
358 ;  Breese  v.  Tel.  Co.,  45  Barbour,  292 ;  W.  XJ.  Tel.  Co.  v. 
Carew,  15  Mich.  532 ;  Breese  v.  TM.  Co.,  48  K  Y.  132; 
Grinnell  v.  W.  U.  Tel.  Co.,  113  Mass.  305  ;  Wann  y.  Tel.  Co., 
37  Mo.  472. 

Parties  sending  night  messag3S  may  agree,  in  consideration 
of  the  reduced  rate,  upon  a  sum  certain  in  the  nature  of 
.  liquidated  damages,  for  an  error  or  delay  arising  from  other 
cause  than  misconduct,  fraud,  or  want  of  due  care :  W.  U. 
T3l.  Co.  V.  Neill,  57  Tex.  283  ;  Ellis  v.  Am.  Tel.  Co.,  13 
Allen,  238;  Elkins  v.  Trans.  Co.,  81  Pa.  St  315 ;  Cam.  v.  W. 
U.  Tel.  Co.,  1  Mete.  (Ky.)  164-167;  Breese  v.  U.  S.  Tel.  Co., 
45  Barb.  274;  Breese  v.  Tel.  Co.,  48  K  Y.  138  ;  Kedpath  v. 
Tel.  Co.,  112  Mass.  71 ;  Aiken  v.  Tel.  Co.,  5  S.  0.  358 ;  Beck- 
er  V.  Tel.  Co.,  11  Neb.  87 ;  Wann  v.  Tel.  Co.,  37  Mo,  472. 

Messrs.  Cratty  Bros.,  Messrs.  Fuller  &  Gallup  and  Mr. 
Miles  A.  Fuller,  for  appellees ;  as  to  liability  of  telegraph 
companies,  cited  Tyler  v.  W.  U.  Tel.  Co.,  60  HI.  421 ;  Sweat- 
land'v.  Miss.  Tel.  Co.,  27  la.  433. 

As  to  liability  on  night  m33sag:e3:  True  v.  International 
Tel.  Co.,  60  Mo.  9 ;  Candee  v.  W.  XJ.  Tel.  Co.,  44  Wis.  471 ; 
Hubbard  v.  W.  XJ.  Tel.  Co.,  33  Wis.  558 ;  Bartlett  v.  W.  U. 
Tel.  Co.,  62  Me.  209. 
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Tlie  message  was  sufficient  to  give  notice  to  the  company 
of  its  importance:  In  re  W.  TJ.  Tel.  Co.,  68  Ga.  289  ;  Tyler 
v.  W.  Cr.  Tel,  Co.,  60  111.  421;  Hubbard  v.  W.  U.  Tel.  Co., 
33  Wis.  558. 

As  to  damages :  Turner  v.  Hawkeye  Tel.  Co.,  41  la.  458 ;  2 
Sutherland  on  Damages,  422. 

Bakbb,  J.  In  Tyler,  Ullman  &  Co.  v.  W.  U.  Tel.  Co.,  60  HL 
421,  and  W.  U.  Tel.  Co.  v.  Tyler  et  al.,  74  Id.  168,  it  was  held 
that  regulations  exempting  telegraph  companies  from  liability 
for  errora  in  unrepeated  messages,  exempt  them  only  from  er- 
rors arising  from  causes  beyond  their  own  control ;  and  that  not- 
withstanding special  conditions  in  a  contract,  such  companies 
are  bound  to  use  at  least  ordinary  care  and  diligence  in  their 
business  and  are  responsible  for  mistakes  happening  by  their  own 
fault,  such  as  defective  instruments,  carelessness  or  unskillful- 
ness  of  their  operators.  In  the  Tyler  case  the  question  before 
the  court  had  reference  to  an  unrepeated  message,  whereas  the 
jnatter  now  under  consideration  is  in  respect  to  a  night  mes- 
sage ;  but  as  a  telegraph  company  is  bound  to  use  ordinary  care 
and  diligence  as  well  in  the  traniraission  and  delivery  of  a 
night  message,  as  of  a  day  message,  the  same  rule  would  ap- 
ply. In  True  v.  Int  Tel.  Co.,  60  Maine,  8,  the  dispatch  was 
a  night  message,  and  was  written  on  a  night  message  blank 
that  contained  a  provision  much  like  that  here  involved,  and 
it  was  held  that  the  terms  of  the  conditions  were  not  reason- 
able and  did  not  exonerate  the  company  from  liability  for 
damages  occasioned  by  their  default.  A  similar  stipulation 
with  reference  to  a  night  dispatch  was  in  Hibbard  v.  W.  U. 
Tel.  Co.,  33  Wis.  558,  held  to  be  unreasonable  and  void,  and 
against  sound  public  policy,  inasmuch  as  it  undertook  to  pro- 
tect the  company  against  the  consequences  of  the  negligence 
or  fraud  of  its  own  agents.  The  same  doctrine  with  refer- 
ence to  a  night  telegram  is  announced  in  Candee  v.  W.  U. 
Tel.  Co.,  34  Wis.  471.  In  Bartlett  v.  W.  U.  Tel.  Co.,  62 
Maine,  209,  which  was  an  action  to  recover  damages  for  a 
mislake  in  the  transmission  of  a  night  dispatch,  it  was  de- 
cided  that  a  condition   of  the  kind   under  consideration  was 


Digitized 'by 


Google 


352  Appellate  Courts  of  Illinois. 

W.  U.  Tel.  Co.  V.  Harris  &  Comstock. 

against  public  policy,  and  therefore  void  even  when  assented 
to  by  the  sender.  These  two  latter  cases  are  expressly  re- 
ferred to  and  approved  by  onr  Supreme  Court  in  W.  U.  Tel. 
Co.  V.  Tyler,  supra.  The  only  circumstance  of  diflEerence 
between  the  present  case  and  those  we  have  cited,  is  that 
here  the  damages  are  limited  to  ten  times  the  charges  paid 
for  sending,  instead  of  tlie  exact  amount  so  expended.  The 
rule  or  contract,  whichever  it  may  be,  claimed  to  be  now  in 
question,  covers  all  errors  or  delays  from  any  cause,  and  it 
must  be  regarded,  so  far  as  it  proposes  to  relieve  the  corpora- 
tion from  responsibility  for  the  negligence  or  misconduct  of 
its  own  employes,  as  um*easonable  an  1  unjust,  alike  hurtful 
to  private  rights  and  against  public  policy,  and  consequently 
void.  The  provision  to  pay  a  sum  as  damages,  that  shall  in 
no  event  exceed  ten  times  the  trifling  amount  received  as 
compensation  for  sending,  is  a  mere  shift  or  device  to 
evade  legal  liability. 

It  is  the  established  law  in  this  State  that  a  mistake  in  the 
transmission  of  a  message  is  prima  fade  evidence  of  negli- 
gence, and  the  burden  of  proof  is  shifted  to  the  company  to 
show  the  contrary.  There  is,  however,  in  the  record,  affirma- 
tive proof,  other  than  the  fact  of  the  error,  to  establish  the 
negligence  of  appellants.  It  appears  that  when  the  telegram 
reached  Portland  and  was  delivered,  it  was  marked  "  12  fd. 
56,"  and  this  is  shown  by  the  testimony  to  mean  that  the  message 
sent  contained  twelve  words  and  that  fifty-six  cents  had  been 
paid  for  its  transmission.  It  must  be  regarded  as  evidence  of 
gross  negligence  to  deliver  a  message  purporting  to  contain 
twelve  words  and  actually  consisting  of  but  eleven,  without  in- 
quiry as  to  the  lost  word. 

It  is  urged  that  before  the  company  can  be  held  liable  for 
more  than  nominal  damages  it  must  appear  that  they  had 
knowledge  of  the  meaning  and  purport  of  the  message,  at  least 
to  the  extent  that  they  could  judge  of  the  nature,  character 
and  amount  of  damages  that  might  be  sustained  through  a 
failure  to  correctly  transmit.  Tlie  evidence  shows  tliat  it  was 
an  ordinary  commercial  dispatch,  intelligible  to  those  engaged 
in  the  grain  business,  and  no   doubt  understood  by  the  opei-a- 
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tors  having  charge  of  that  character  of  telegrams  sent  from  the 
office  of  appellants  in  the  Board  of  Trade  building.  It  was  at 
least  evident  it  was  a  commercial  message  of  impoi'tancc;  and 
it  disclosed  the  natare  of  the  business  as  fully  as  the  case  de- 
manded.   Tyler,  Ullman  &  Oo.  v.  W.  XJ.  Tel.  Co.,  ante. 

A  principal  point  in  this  litigation  is  with  reference  to  the 
proper  rule  for  the  assessment  of  damages,  as  applicable  to  the 
facts  of  the  case.  We  have  already  seen  that  the  damiges 
should  not  be  restricted  to  the  maximum  recovery  as  fixed  by 
the  terms  of  the  supposed  rule  or  contract  printed  upon  the 
blanks  used  for  writing  night  messages.  It  is  claimed  by  ai> 
pellees  that  they  were  entitled  to  recover  $551.25,  that  being 
six  cents  per  bushel  on  9,187^  bushels  of  oats  shipped,  and  be. 
ing  the  difiference  between  the  price  at  which  they  supposed  the 
oats  were  sold  and  that  at  which  they  actually  were  sold,  and 
being  also  the  amount  they  were  obliged  to  pay  to  the  Paris 
Flouring  Company.  We  are  unable  to  indorse  this  view  of 
the  matter ;  the  evidence  shows  that  if  the  telegram  of  Au- 
gust tenth  had  been  transmitted  and  delivered  as  it  was  written, 
the  offer  to  sell  would  have  been  declined  ;  and  if  damage  was. 
allowed  upon  the  basis  suggested,  appellees  would  recover  £( 
profit  they  would  not  and  could  not  have  realized  if  there*  had 
been  no  default  on  the  part  of  the  appellants.  Turner  v. 
Hawkeye  Tel.  Co.,  41  Iowa,  458,  cited  by  appellees,  we  do  not 
consider  an  authority  in  point.  There  Turner  had  a  contract 
for  the  delivery  of  August  wheat  in  Chicago  at  $1.32  a  bushel, 
and  on  the  faith  of  the  dispatch  in  which  the  mistake  was 
made,  ordered  his  commission  merchant  there  to  purchase, 
wheat  to  fill  the  contract,  which  was  done.  Tlie  price  reported* 
by  the  telegraph  company  was  $1.21  J  per  bushel,  and  the 
price  paid  was  $1.50  per  bushel,  a  difference  of  twenty-eight 
and  one  half  cents  per  bushel,  and  the  court  sustained  a  recov- 
ery on  the  basis  of  this  difference.  But  the  evidence  in  this 
case  showed  that  Tamer  could  have  purchased  wheat  on  the 
market  at  even  $1.12  per  bushel  within  five  days  and  within 
the  time  prescribed  by  his  contract  for  the  delivery  of  the 
wheat  he  had  sold.  In  that  case  the  contract  that  was  recog- 
nized as  the  basis  of  recovery  could  readily  have  been  made, 
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while  here  the  contract  that  we  are  asked  to  adopt  as  the  basis 
of  assessment  could  not  have  been  made. 

Appellees,  supposing  thej  had  a  contract  at  58^  cents  per 
bushel,  bought  on  the  market  in  Peoria  oats  to  till  it  at  an 
average  price  of  45  cents  per  bushel,  and  the  freight  was  lOJ 
Cents  a  bushel ;  making  the  cost  of  the  oats  delivered  in  Port- 
land, the  sum  of  55^^  cents  per  bushel.  The  party  who  sends 
a  message  by  telegraph  makes  the  telegraph  company  his 
agent  for  its  transmission  and  delivery,  and  is  bound  by  the 
message  as  delivered ;  and  when  the  legal  rights  of  the  receiv- 
er, founded  upon  such  message,  are  in  question,  he  is  entitled 
to  put  in  evidence  the  message  actually  received,  as  the  orig- 
inal. Dui-kee  v.  Vt.  C.  K.  R  Co.,  29  Vt.  127;  Saveland  v. 
Green,  40  Wis:  431;  Morgan  v.  The  People,  59  111.  58. 
The  telegraph  company,  then,  was  the  agent  of  the  appellees, 
and  the  real  and  binding  contract  between  appellees  and  the 
Paris  Flouring  Company  was  at  fifty  and  one  half  cents  per 
bushel,  and  the  oats  having  cost  appellees  delivered  inPoit- 
land  fifty-five  cents  per  [bushel,  there  was  a  clear  loss  to  ap- 
pellees of  five  cents  per  bushel.  The  verdict  of  the  jury  and 
judgment  of  the  court  were  upon  that  basis,  and  were  correct. 

Theie  were  no  such  errors  in  the  ruling  of  the  com't  in  re- 
spect to  admitting  or  excluding  testimony  as  should  reverse 
the  judgment.  The  instructions  were  substantially  correct, 
and  as  favorable  to  appellants  as  the  law  warranted. 

The  judgment  is  affirmed. 

Affirmed. 


Robert  J.  Haines 

V. 

The  People,  etc. 

1.  CoNSTRUcnwa  race-way  for  privatb  use— Keeptko  bridge  m 
REPAIR. — ^Where  proprietor  and  owners  of  a  mill-dam,  by  license  or  with 
the  acquiescence  of  the  public  authorities,  construct  a  race-way  across  the 
public  highway  for  their  own  private  use  and  for  the  purpa^^e  of  availing 
themselves  of  water  power,  they  assume  the  burden,  not  only  of  building  a 
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bridge  acroea  the  ditch  they  dig  or  otherwise  restoring  the  highway  so  as 
not  to  interfere  with  the  rights  of  the  public,  but  also  of  :eeping  the  bridge 
in  repair  and  rebuilding  when  necessary.  And  this  duty  to  repair  is  im- 
posed upon  their  grantees. 

2.  Mandamus. — ^Mandamus  is  not  an  appropriate  remedy  to  enforce  the 
performance  of  a  duty  by  one  who  does  not  occupy  an  official  or  quasi-offi- 
•dal  relation,  or  for  the  enforcement  of  contract  rights  of  a  private  or  personal 

nature  or  obligation;  but  in  the  above  case,  as  the  duty  is  to  the  public  and 
ot  a  quasi-official  character,  to  keep  m  proper  repair  a  nortion  of  the 
public  highway,  mandamus  will  lie.  It  is  immaterial  thac  the  duty  is  im- 
poc^d  by  a  rule  of  the  common  law  and  not  by  statute. 

3.  Judgments,  entry  of. — The  entry  of  a  judgment  must  either  be  per- 
fect in  itself  or  be  capable  of  being  made  perfect  by  reference  to  other  parts 
of  the  record  in  the  case  or  to  papers  on  file  in  the  particular  action. 

Appeal  from  the  Circuit  Court  of  Eane  county ;  the  Hon. 
Chables  Kellum,  Judge,  presiding.  Opinion  filed  February 
20,  1886. 

Mr.  R.  N.  BoTSFOBD,  for  appellant ;  that  mandamus  will 
not  lie  in  this  case,  cited  People  v.  Dulaney,  96  111.  503;  Ben- 
son V.  Paull,  6  E.  &  B.  273;  Parrott  v.  City  of  Bridgeport, 
44  Conn.  180;  Allen  v.  Conlon,  2  Bi-adweli,  166;  People  v. 
C.  &  L  R  R.  Co.,  70  111.  232;  Lavalle  v.  Soucy,  96  111.  467 ; 
High  on  Extraordinary  Remedies,  Ch.  1,  §  25 ;  State  v.  Bohan. 
non,  39  Mo.  375. 

Mr.  T.  E.  Ryan,  for  appellee;  that  where  a  necessity  for  a 
bridge  is  created  by  the  act  of  an  individual  or  corporation  in 
cutting  a  canal,  ditch,  railway  or  race-way  through  a  highway, 
it  is  the  duty  of  the  author  of  the  necessity  or  his  grantees  to 
make  and  keep  in  repair  the  bridge,  cited  Dygert  v.  Schenck, 
23  Wendell,  446  ;  Perley  v.  Chandler,  6  Maes.  454 ;  Nobles  v. 
Langley,  66  K  C.  287  ;  People  v.  C.  &  A.  R  R.  Co.,  67  III. 
118  ;  Commonwealth  v.  Deei-field,  6  Allen,  449  ;  Stager  on 
Roads  and  Bridges,  114. 

Manadmus  will  lie:  People  v.  Crotty,  93  111.  180;  Lower  v- 
U.  S.,  91  U.  S.  536 ;    East  St.  L.  v.  Millard,  14  Bradwell,  483. 

Bakeb,  J.  This  is  a  petition  for  a  mandamus  against  the 
appellant,  Robert  J.  Haines,  impleaded  with  Oliver  H.  Butler 
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and  the  S.  L.  Bignoll  Efardware  Company,  to  compel  them  to 
repair  a  certain  bridge  on  Main  street,  in  the  city  of  St. 
Charles,  on  the  west  side  of  Fox  river  and  within  one  hun- 
dred feet  of  the  west  end  of  the  bridge  across  said  river,  over 
a  race-way  used  for  the  purpose  of  carrying  water  across 
ATain  street.  A  demun*er  interposed  to  the  petition  was* 
overruled  by  the  circuit  court,  and  the  defendants  below 
electing  to  stand  by  the  demurrer,  a  peremptory  writ  of  man- 
damus was  awarded.  Thereupon  appellant  brought  the  case 
to  this  court. 

The  following  facts  among  othera  appear  from  the  petition. 
The  city  of  St.  Chaises  is  organized  under  the  General  Incor- 
poration Act.  In  1835  a  public  highway  was  established  that 
crossed  Fox  river  on  the  line  of  the  present  Main  street  in  said 
city  ;  and  in  1S36  the  town  was  laid  out  and  platted  and  a 
bridge  built  over  Fox  river,  and  the  original  highway  adopted 
as  Main  street,  and  the  street  since  that  time  has  been  and 
still  is  used  ae  a  public  street  or  highway.  A  dam  was  then 
constructed  across  the  river  about  two  hundi-ed  feet  north  of 
and  above  the  bridge ;  and  in  1812  the  owners  and  proprie- 
tors of  the  mill-dam,  for  the  purpose  of  using  the  water 
power,  caused  to  be  dug  a  race-way  through  and  across  the 
street,  to  carry  water  from  the  dam  for  the  use  of  the  pro- 
prietors of  the  water  power  south  of  the  street,  and  below  it 
on  the  river ;  and  caused  to  be  built,  at  their  own  expense, 
across  the  race-way,  a  good  and  substantial  bridge,  which  they 
subsequently  kept  in  repair. 

About  1885,  the  proprietors  failed  to  maintain  and  keep  in 
repair  a  good  and  sufficient  crossing  over  the  race-way,  and 
claimed  it  was  the  duty  of  the  municipal  authorities  to  do  so; 
and  for  the  purpose  of  settling  the  controversy,  the  matter 
was  submitted  by  said  authorities  and  the  then  owners  and 
proprie  ors  of  the  race  and  water  power  to  the  Hon.  I.  G. 
Wilson,  judge  of  the  circuit  court,  who  made  an  award  to 
the  effect  certain  of  the  proprietors  should  pay  one  half  the 
expense  of  keeping  and  maintaining  in  repair  the  bridge  in 
question,  and  certain  others  should  pay  live  sixths,  and  stUl 
others  one  sixth,  of  the  other  half  of  such  expense. 
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Tliis  award  was  acquiesced  in,  and  the  proprietors  and  their 
grantees  for  a  number  of  years  erected  and  maintained  a 
bridge  at  their  own  expense  over  the  race-way  ;  but  for  three 
or  four  years  last  past  the  now  owners  and  proprietors  of  the 
race  and  water  power,  who  are  the  grantees  of  the  original 
proprietors,  have  failed  to  keep  the  crossing  over  the  race- 
way in  suitable  condition,  and  now  refuse  to  repair  or  main- 
tain such  crossing,  which  is  unsafe  for  public  travel. 

The  city  council,  on  the  15th  day  of  September,  1884, 
passed  a  resolution  declaring  the  bridge  unsafe,  and  requiring 
notice  thereof  to  bo  given  to  the  defendants  to  the  present 
petition,  who  then  were  and  now  are  the  owners  and  occu- 
piers of  the  race-way  and  water  power,  and  are  the  grantees 
of  and  claim  under  the  original  proprietors  ;  and  notice  was 
thereupon  served  on  the  dofenJans,  requiring  them  to  put 
the  crossing  in  safe  condition  on  or  before  the  6th  day  of 
April,  1885.  The  defendants  failed  and  refused  to  comply 
with  this  requirement.  The  prayer  of  the  petition  is  that 
a  mandamus  may  be  issued  compelling  the  defendants,  and 
each  of  them,  to  repair  and  place  in  a  suitable  and  safe  condi- 
tion for  public  travel,  subject  to  the  approval  of  the  city  coun- 
cil of  tho  city  of  St.  Charles,  the  aforesaid  bridge  or  crossing 
over  said  race  on  Main  street  in  said  city  of  St.  Charles,  and 
that  they  keep  the  same  in  safe  and  reasonable  rei)air.  It 
seems  to  be  conceded  by  the  parties  to  this  litigation  that  the 
award  made  by  Judge  Wilson  is  of  no  binding  force.  The 
matters  set  up  in  the  petition  with  reference  to  this  award 
may  therefore  be  regarded  as  mere  surplusage.  Eliminating, 
then,  these  matters,  sufficient  still  appears  upon  the  face  of 
the  petition  to  show  the  relator  is  entitled  to  the  relief 
sought  When  the  grantors  of  the  defendants,  by  the  license 
OP  with  the  acquiescence  of  the  public  authorities,  con- 
structed the  race  across  the  public  highways,  for  their  own 
private  use  and  for  the  purpose  of  availing  themselves  of 
their  water  power,  they  assumed  the  burden  not  only  of  build- 
ing the  bridge  across  the  ditch  they  had  dug,  or  otherwise 
restoring  the  highway  so  as  not  to  interfere  with  the  rights 
of  the  public,  but  also  of  keeping  the  bridge  in  repair,  and 


Digitized  by 


Google 


358  Appellate  Courts  of  Illinois. 

Haines  v.  The  People. 

rebuilding  when  necessary.  This  is  the  rule  of  the  corainon 
law.  In  the  People  ex  rel.  v.  C.  &  A.  R  R  Co.,  67  Hi.  118, 
the  Supreme  Court  say:  "  It  is  a  well  settled  principle  of 
the  common  law,  resting  npon  the  most  obvious  considera- 
tion of  justice,  that  any  person  or  corporation  that  cuts 
through  a  highway  for  the  benefit  of  such  person  or  corpora- 
tion, must  furnish  to  the  public  a  proper  crossing,  even 
though  acting  under  a  license  from  the  proper  authorities." 
The  case  of  Dygart  v.  Schenck,  23  Wend.  446,  refen-ed  to 
by  appellee,  is  very  mach  in  point;  and  in  the  opinion  of  the 
court  there  a  manuscript  case  of  8  Edw.  11,  in  the  beginning 
of  the  fourteenth  century,  is  cited,  whore  it  was  held  that  *'if 
a  man  erect  a  mill  for  his  single  profit,  and  make  a  new  cut 
for  the  water  to  come  to  it,  and  make  a  new  brid^^e  over  it, 
and  the  people  use  it  to  go  over  as  over  a  common  bridge, 
this  bridge  ought  to  be  repaired  by  him  who  had  the  mill, 
and  not  the  county,  because  he  erected  it  for  his  own  bene- 
fit." 

The  duty  to  keep  in  repair  is  also  imposed  upon  the  grantees 
of  the  original  proprietors  who  are  now  the  owners  of  the 
race-way  and  water  power,  as  such  duty  is  a  condition  attaching 
to  and  inseparable  from  the  use  of  the  public  highway  for 
private  purposes.  The  defendants  having  succeeded  to  the 
rights  of  their  grantors,  are  also  subject  to  the  same  burdens. 
People  V.  C.  &  A.  R  R  Co.,  sup7*a  ;  Nobles  v.  Langley,  66  N. 
C.  287. 

Mandamus  is  not  an  appropriate  remedy  to  enforce 
the  performance  of  a  duty  by  one  who  does  not  occupy 
an  official  or  quasi-official  relation,  or  for  the  enforcement 
of  contract  rights  of  a  private  or  personal  nature  or  obliga- 
tion ;  but  in  the  case  at  bar  the  duty  is  to  the  public  and  of  a 
quasi-official  character,  to  keep  in  proper  repair  a  portion  of 
the  public's  highway  ;  and  that  duty  is  one  that  the  law  itself 
makes  incumbent  upon  the  defendants,  and  is  for  tl  e  b  nefit  of 
the  public  at  large  and  for  the  general  welfare  ;  and  we  think 
it  is  wholly  immaterial  that  the  duty  is  imposed  by  a  rule  of 
the  common  law,  and  it  is  not  created  by  some  positive  and 
express  provision  of  a  statute,  or  secured  to  the  publicthrough 
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chartered  privileges.  We  think  that  in  the  ease  before  ns  the 
writ  of  mandamuB  affords  a  proper  and  sufficient  remedy;  and 
that  the  cases  of  The  People  v.  O.  &  A.  R  R  Co.,  67  HI. 
118,  and  City  of  Ottawa,  48  Id.  233,  are  authorized  tj  show 
the  power  of  the  court  may  be  invoked  by  a  mandamus  pro- 
ceeding respecting  matters  of  the  kind  here  in  issue.  It  is 
also  objected  that  it  does  not  appear  from  the  petition  that  the 
defendants  are  jointly  and  equally  liable,  each  with  theothei-s, 
and  to  the  same  extent,  to  erect  and  maintain  the  bridge.  The 
duty  to  keep  the  crossing  in  repair  and  bear  all  expenses  nec- 
essary therefor  is  imposed  by  the  law,  in  respect  to  the  rights 
of  the  public  ani  the  relator,  alike  upon  each  and  all  the  de- 
fendants, and  they  may,  any  or  all  of  them,  be  called  upon  to 
perform  this  duty ;  and  the  law  does  not  cast  upon  either  the 
public  or  the  relator  the  burden  of  apportioning  either  the 
work  or  its  cost  among  those  whose  place  it  is  to  have  it 
done. 

The  demurrer  to  the  petition  was  properly  overruled.  • 
It  is  assigned  as  error  that  the  court  entered  the  judgment 
in  the  manner  and  form  appearing  in  the  record.  The  judg- 
ment is:  "  It  is  therefore  ordered  and  adjudged  by  the  court 
that*a  peremptory  writ  of  mandamus  issue  against  said  defend- 
ants commanding  them  as  per  the  prayer  of  the  petition." 
This  is  informal,  is  probably  a  mere  copy  of  the  minute  made 
by  the  judge,  and  indicates  a  reprehensible  want  of  care  on 
the  part  of  the  clerk  in  drawing  up  the  orders  of  the  court. 
But  the  reference  to  the  petition  renders  the  judgment  suffi- 
ciently certain.  The  rule  is,  that  the  entry  of  a  judgment 
must  either  be  perfect  in  itself  or  bo  capab'e  of  boing  made 
perfect  by  reference  as  to  other  parts  of  the  record  in  tlie 
case,  or  to  the  papers  on  file  in  the  particular  action.  Free- 
man on  Judgments,  Sec.  54. 

The  pi-ayer  of  the  petition,  which  is  incorporated  by  rcfcr^ 
ence  as  a  part  of  the  judgment,  is  that  defendants,  and  each  of 
them,  repair  and  place  in  a  suitable  and  safe  condition  for  pub- 
lic travel,  subject  to  the  approval  of  the  city  council  of  the 
city  of  St.  Charles,  the  bridge  or  crossing  over  the  race.  It 
18  urged  the  requirement  the  repairs  are  to  be  made  "  subject 
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to  the  approval  of  the  city  coancil  "  renders  the  act  to  bo 
performed  quite  indetinito,  and  that  the  command  of  the  writ 
awarded  exceeds  the  limits  of  the  legal  obligation  of  the  de- 
feiidiiiits.  We  think  the  objection  is  more  ciiptioas  than  sub- 
stuTitial ;  by  the  general  act  of  incorporation  under  which  the 
city  is  organized,  full  and  exclui^ive  control  over  the  sti'ects  is 
given  to  the  city  council,  and  all  work  done  thereon  is  made 
subject  to  ita  approval ;  the  thing  required  to  be  done  is  sim- 
ply to  repair  and  place  the  portion  of  the  street  in  question  in 
a  suitable  and  safe  condition  for  public  travel,  and  either  with 
or  without  the  subsequent  clause,  the  council  would,  under 
the  law,  have  the  right  to  insist  the  crossing  should  bo  af  the 
established  grade,  and  otherwise  in  conformity  with  its  ordi- 
nances. 

Finding  no  eiTor  in  the  record  for  which  the  judgment 
should  be  reversed  it  is  ordered  that  it  be  affii-mcd. 

Affirmed. 


Town  of  Aurora  et  al. 

V. 

Chicago,  Burlington  &  Quincy  Railroad. 

Recovehy  back — Special  assessmrnt— Trust  fund — ^Limitatiow. — 
A  bill  in  equity  filed  by  appellee  agaiast  appellant  town  to  restrain  the 
latter  from  turning  over  to  the  road  and  bridge  fund  $1,49L40  collected 
from  the  property  of  appellee  to  pay  certain  interest  on  the  registered  bonds 
of  the  appellant  and  paying  a  portion  of  said  bonds.  The  act  under  which 
the  bonds  were  claimed  to  have  been  issu^  was  void.  Held,  that  as  this  is 
a  special  fund  created  for  a  special  purpose  outside  of  the  ordinary  revenues 
of  the  town,  it  becomes  a  trust  fund  and  must  be  applied  to  the  purpose  for 
which  it  was  rai3ed  or  refunded;  that  the  Statute  of  Limitations  will  not 
run  against  the  party  entitled  to  the  fund. 

Appeal  from  the  Circuit  Court  of  Eane  county;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding.  Opinion  fQed  February 
20,  1886. 

This  was  a  bill  in  equity  filed  by  the  appellee  against  the 
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appellant  to  restrain  the  appellant  from  tnming  over  to  the 
road  and  bridge  fund  the  snm  of  $1,419.40,  collected  from 
the  property  of  appellee  to  pay  certain  interest  on  the  regis- 
tered bonds  of  the  appellant,  and  paying  a  portion  of  said 
bonds,  which  relief  was  granted.  The  cause  came  to  a  hear- 
ing on  an  agreed  state  of  facts.  The  appellee  had  been  con- 
tinuously since  1888  and  prior  thereto,  and  was  then,  a  corpo- 
ration created  under  the  laws  of  the  State  of  Illinois.  That 
the  ap[)ellant  was  also  since  1868,  and  still  was,  a  municipal 
corporation  under  the  laws  of  the  State  of  Illinois,  and  that 
Thomas  O'Donnell  was  supervisor,  and  at  the  time  of  tiling 
the  agreement  T.  N.  Holden  was  supervisor.  That  the  appel- 
lee was  a  taxpayer  having  large  amounts  of  taxable  property 
in  the  corporate  limits  of  the  said  town,  about  $250,000  worth, 
real  and  personal,  being  a  large  proportion  of  all  the  taxable 
property  in  said  town,  which  does  not  exceed  $2,347,168. 
That  the  town  of  Aurora,  under  and  by  virtue  of  a  supposed 
act  of  the  legislature  of  Illinois,  authorizing  certain  cities, 
counties,  incorporated  towns  and  townships  to  subscribe  to  the 
stock  of  certain  railroads,  approved  February  18, 1857,  issued 
certain  bonds  to  the  number  of  sixty,  numbered  consecutively, 
all  dated  May  1, 1869,  payable  as  set  forth  in  said  bill  of  com- 
plaint, in  aid  of  a  certain  duly  organized  railroad  corporation, 
"The  Ottawa,  Oswego  and  Fox  Kiver  Valley  Railroad  Co." 
That  coupons  for  the  payment  of  the  annual  interest  was 
attached  to  them.     That  appellant  ordered  a  tax  or  bond  in 

1872,  with  the  balance  of  the  town  taxes  for  said  year,  which 
was  duly  certified  to  the  county  clerk  and  by  him  extended 
on  the  tax  books  for  that  year,  and  the  special  purpose  of 
levying  such  tax  was  to  raise  a  special  fund  to  pay  the  bonds 
numbered  11  to  20  inclusive  in  said  series  maturing  July  1, 

1873,  which  was  a  distinct  tax  called  the  ^*  registered  bond 
tax  "  and  an  account  kept  in  a  separate  column  on  the  books, 
which  tax  was  collected  by  the  proper  authorities  of  said  town. 
That  tlie  total  amount  collected  of  said  tax  was  $14,817.78. 
That  appellee  on  the  17th  of  March,  1873,  paid  said  town  as  its 
due  and  just  proportion  of  said  tax,  $1,491.40,  \^hich  was  then 
received  by  the  proper  town  officers.     That  at  the  time  of 
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the  commencement  of  this  suit  there  was  still  held  $6,224.31 
of  the  proceeds  of  said  tax,  which  was  held  bj  O'Donnell,  as 
supervisor  of  said  town.  That  at  the  annual  town  meeting, 
April  1,  1883,  the  electors  of  said  town,  by  resolntion,  ordered 
the  supervisors  of  the  town  holding  the  said  money  to  turn  over 
to  the  commissioners  of  highways  of  said  town  all  said  money 
to  be  used  for  road  and  bridge  purposes,  to  keep  in  repair 
roads  and  bridges  which  were  a  charge  upon  said  town.  That 
the  act  under  which  said  bonds  are  claimed  to  have  been 
issued  by  the  town  was  declaimed  void  by  the  Supreme  Court 
of  Illinois,  at  its  June  term,  1872,  in  JRyan  v.  Lynch,  68  111.  160, 
again  at  September  term,  1872,  in  Miller  v.  Goodwin,  70  111, 
659,  and  the  bonds  were  held  illegal  and  void  by  the  Supremo 
Court  of  the  United  States  in  Post  v.  Supervisor,  94  United 
States,  260,  and  Amoskeag  National  Bank  v.  South  Ottawa, 
105  United  States,  667. 

Mr.  R.  Q.  MoNTONY,  for  appellants ;  that  the  money  paid 
can  not  be  recovered  back,  cited  Town  of  Lyons  v.  Cook,  9 
Bradwell,  543 ;  Swanston  v.  Ijams,  63  III.  165 ;  Un.  Bldg. 
Asso.  V.  Chicago,  61  111.  439 ;  Falls  v.  Cairo,  58  111.  403 ; 
Cooley  on  Taxation,  565;  Elston  v.  Chicago,  40  111.514; 
Bilbie  v.  Lumley,  2  East,  469 ;  Fairfield  v.  People,  94  111.  244; 
Smelson  V.  State,  16  Ind.  29  ;  Marrott  v.  Hampton,  2  Esp. 
546;  Clark  v.Dutcher,  9  Cowen,  674. 

Messrs.  Dexter,  Herrick  &  Allen,  for  appellee;  cited 
Drake  v.  Phillips,  40  111.  S88 ;  Springfield  v.  Edwards,  84  111. 
626;  Jackson  v.  Powers,  72  111.  394  ;  Wright  v.  Bishop,  88 
111.  302 ;  First  National  Bank  v.  Wheeler,  72  K  Y.  201 ; 
Perry  on  Trusts,  §  160 ;  Bradford  v.  Chicago,  25  III.  411. 

Lacey,  p.  J.  It  is  contended  by  counsel  for  appellant  that  the 
money  can  never  be  applied  to  the  payment  of  these  bonds,  nor 
can  another  tax  be  collected  to  replace  the  money  because  the 
bonds  are  held  to  be  entirely  void.  It  further  claims  that  the 
money  in  question  is  not  a  trust  fund  to  be  paid  back  to  them 
who  paid  it.  That  the  Statute  of  Limitations  has  run  and  that 
equity  will  not  take  jurisdiction  in  this  case.     The  main  argu- 
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ment  by  connsol  for  the  appellant  is  to  the  effect  that  this 
assessment  is  in  the  nature  of  a  general  tax,  and  that  unless  it 
was  paid  under  duress  it  can  not  be  recovered  back  by  appellee 
or  any  claim  asserted  to  it  by  it.  This  position  is  no  doubt 
con-ect,  provided  this  is  in  the  nature  of  a  general  tax,  but  it 
is  a  special  fund  created  for  a  special  purpose  outside  of  the 
ordinary  revenues  of  the  town;  we  think  the  position  is  not 
correct.  It  then  becomes  a  trust  fund,  and  must  be  applied  to 
liie  purpose  for  which  it  was  raised. 

It  is  urged  that  it  is  all  the  same  to  appellee  whether  this 
fund  goes  to  the  road  and  bridge  fund,  or  is  paid  back  to  him, 
or  applied  on  the  railroad  indebtedness;  for  it  is  argued  the 
roads  and  bridge  must  be  repaired,  and  if  this  fund  is  not  used 
then  appellee's  property  must  be  taxed  in  connection  with  all 
the  other  property  in  the  town  to  raise  the  required  fund. 
Bat  this  would  not  be  so  for  the  reason  that  already,  as  is 
stated  by  appellant,  many  of  the  heaviest  taxpayers  in  the 
town  in  the  suit  of  Goodwin  et  al.  v.  Miller  &  Paddock,  70 
III.  659,  liave  enjoined  the  collection  of  their  share  of  the  tax, 
Tliese  and  other  parties  not  having  paid  the  railroad  tax 
would  be  just  as  much  benefited  in  proportion  to  their 
assessed  values  in  the  town  by  the  appropriation  of  this  tax 
to  the  road  and  bridge  fund  as  appellee.  The  appellee  would 
be  compelled  to  bsar  an  undue  proportion  of  the  expense  of 
the  road  and  bridge  charges  against  the  town.  We  think  this 
tax  ought  injustice  to  be  considared  a  special  fund  not  appli- 
cable to  the  payment  of  any  other  town  expenses.  It  was 
raised  under  pretense  of  paying  the  railroad  bonded  indebted- 
ness, and  should  be  applied  to  such  purpose  or  refunded  to 
the  party,  and  if  the  party  desires  that  the  money  so  raised 
should  be  applied  on  the  payment  of  those  bonds  it  certainly 
ought  to  have  the  right  to  have  it  so  done.  In  fact,  it  may 
hold  those  bonds  itself  and  desire  payment,  or  it  may  be 
under  relation  to  the  bonds  in  some  way  that  it  feels  under 
equitable  obligation  to  pay  them.  It  may  prefer  for  many 
reasons,  to  have  the  money  paid  out  on  the  bonds  rather  than 
to  have  it  turned  into  the  town  treasury  for  road  and  bridge 
purposes.     Certainly  no  other  tax  payer  ought  to  complain^  as 
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this  money  was  not  raised  for  that  purpose,  and  they  have  no 
right  to  ask  to  bo  relieved  from  their  legitimate  share  of  the 
burden  of  these  expenses  by  having  the  appellee's  money 
applied  as  contemplated. 

For,  if  this  appropriation  by  the  town  electors  is  carried  in- 
to effect,  it  may  relieve  all  the  taxpayers  in  this  town  for  a 
year  or  years  from  any  taxation  for  such  purpose  at  the  ex- 
pense of  appellee.  Besides,  we  tlrink  that  the  Supreme  Court 
in  P»radford  v.  Chicago,  25  111.  411,  and  Falls  v.  Cairo,  58  111. 
403,  has  recognized  the  principle,  that  in  cases  like  this,  su?h 
asse  smsnts  shall  be  regarded  as  a  trust  fund  and  liable  to  be 
paid  back  to  the  party  who  paid  it  in ;  in  case  it  is  not  used 
for  the  purposes  for  which  it  was  created,  unless  some  equi- 
table circumstances  intervenes  as  in  Falls  v.  Cairo,  above  to  pre- 
vent it.  In  Bradford  against  Chicago,  supra^  the  appropria- 
tion and  collection  was  to  extend  to  La  Salle  sti*eet,  and  this  not 
b3ing  done,  the  taxpayer,  Bradford,  was  allowed  to  recover 
back  the  amount  he  had  paid  in.  We  heartily  approve  this 
doctrine  as  being  most  just  and  equitable — see'  First  Isat 
B^nk  V.  Wheeler,  72  K.  T.  201.  Taxes  similar  to  this  have 
been  treated  as  in  the  nature  of  a  trust  fund,  and  it  lias  been 
held  that  the  Statute  of  Limitations  would  not  run  against  the 
party  entitled  to  the  fund :  Logan  Co.  v.  City  of  Lincoln,  81 
111.  156;  and  besides,  the  trust  in  this  case  was  not  repudiated 
until  the  spring  of  1883,  within  five  years  from  the  commence- 
ment of  this  suit. 

The  point  taken  in  appellant's  answer,  that  equity  has  no 
jurisdiction  in  the  case,  is  not  well  taken,  as  we  think.  This 
was  a  trust  fund,  and  the  originator  was  seeking,  not  to  recover 
the  money  back,  but  to  prevent  its  being  diverted  to  a  piu^ 
pose  foreign  to  that  for  which  it  was  created.  The  corporate 
authority  of  the  town  is  a  mere  instrumentality  for  the  bene- 
fit of  the  taxpayers,  and  should  not  be  used  as  an  engine  of 
oppression,  against  any  individual. 

The  point  is  raised  by  appellant  that  the  agt*eed  state  of 
facts  does  not  show  that  all  appellee's  money  paid  in  was  still 
in  the  hands  of  the  town  oflScers  ;  that  it  may  have  been  paid 
out  of  the  bonds.     It  does  appear,  however,  that  the  money 
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was  all  paid  in,  and  we  are  of  the  opinion  the  burden  of  proof 
was  on  appellant  to  show  that  all  or  some  portion  was  paid 
out.    "We  think  the  decree  should  be  affirmed,  and  so  order. 

Decree  affirmed. 


Coal  Run  Coal  Co,  , 

1  19    366 
V.  I  68      06| 

Mary  Jones, 

1.  MiKiKO.— The  conrt  is  of  opinion  that  the  fourth  section  of  the  statute 
entitled '' Health  and  Safety  of  Miners*'  (Sessions  Liw^i  1883,  p.  114)  is 
applicable  to  this  case;  that  the  place  wh9ra  the  accident  oc3urred  was  a 
mine  within  the  mianin^  of  the  statute,  and  the  fact  that  the  miners  were 
not  actually  mininsr  coal  at  the  time,  does  not  aff3ct  the  question. 

2.  Same. — ^Where  the  cause  of  action  was  in  part  based  on  the  stntute* 
and  in  part  on  the  failure  of  appslUnt  to  u^e  dae  care  by  prop3r  appliances    - 
to  keep  the  shaft  clear  of  fire  damp,  it  was  n^t  error  to  refuse  instructions 
as  to  the  doctrine  of  fellow-servants. 

3.  Evidence — Marrtaob.— In  an  action  on  the  case  by  a  wife  for  d  im- 
agoes for  the  death  of  her  husband  the  pirty  sued  offered  the  evidence  of 
another  woman  to  prove  that  the  latter  was  the  wife  of  deceased  and  not 
the  former.    Held,  that  it  was  proper  to  exclude  such  evidence. 

Appeal  from  the  Circuit  Court  of  La  Salle  county  ;  the 
Hon.  Geo.  W.  Stipp,  Judge,  presiding.  Opinion  filed  Febru- 
ary 20,  1886. 

This  was  an  action  on  the  case  to  recover  damages  on 
account  of  the  killing  of  Thomu  D.  Jones,  tho  husband  of 
appellant,  by  reason  of  the  wrongful  act  of  the  appellant,  as  is 
claimed  in  the  first  count,  he  carele-^sly  and  negligently  per- 
mitting explosive  gas  to  fill  the  coal  shaft,  in  which  deceased 
was  engaged  as  the  employe  of  the  appellant  in  repairing 
it,  fifty-three  feet  below  the  surface  of  the  ground  on  a 
platform,  to  a  distance  abjvo  said  platform  so  that  th3 
explosive  gas  was  ignited  by  the  lam;>  of  decsased  while 
in  the  exercise  of  care,  and  exploding,  killed  him  by  throw- 
ing him  against  the  sid^a  of  the  shaft,  whereby  api)ellee  has 
been    deprived  of   her  moans   of    support,  and  in  second 
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count,  same  as  fii^st,  and  also  charges  that  appellant  did 
not  cause  the  mine  to  be  examined  by  a  comi^etent  pei*son 
with  a  safety  lamp  and  did  not  provide  means  of  signaling 
between  the  top  and  bottom  of  said  mine.  Yerdict  for 
appellee  $3,500,  upon  which  judgment  was  rendered,  Tlie 
facts  are  in  substance  as  follows,  to  wit: 

The  appellant  had  just  completed  his  coal  shaft,  or  rather 
the  extension  of  one  from  a  second  vein  of  coal  whi-^-h  it  had 
been  operating.  The  shaft  altogether  was  from  150  to  200 
feet  deep.  The  lower  vein  of  coal  had  been  reached  and  dug 
through  and  a  pit  dug  several  feet  balow  it  for  the  purpose 
of  catching  the  drainage  of  the  mine  called  a  "  sump."  The 
shaft,  which,  in  all,  is  about  eight  by  sixteen  feet  in  size,  had  been 
timbered  up  from  the  bottom  to  within  live  or  six  feet  of  the 
floor  of  the  first  vein  of  coal  some  fifty-seven  feet  below  the 
surface  of  the  earth.  This  shaft  is  divided  into  three  com- 
partments, each  of  which  is  boarded  up  water-tight,  and  about 
five  and  a  half  to  six  feet  one  way  and  about  eight  the  other, 
and  when  entirely  finished  from  the  bottom  to  the  top,  the 
east  one  is  used  for  carrying  the  air  from  the  bottom  of  the 
mine  to  the  surface,  the  other  two  for  carrying  the  air  down 
for  ventilating  purposes  to  the  bottom  of  the  mine,  and  for 
hoisting  coal  and  working  the  mine.  The  current  of  air  is 
created  by  a  furnace  and  a  chimney  stack  at  som3  distance 
from  the  top  of  the  mine  connected  by  an  air-tight  flue  under 
ground  to  the  east  compartment,  and  causes,  by  the  heat  in  the 
furnace  rarifying  the  air  in  the  stack,  a  cmTcnt  of  air  to  be 
set  in  motion  from  the  bottom  of  the  shaft  passing  up  through 
the  furnace  and  a  corresponding  down  current  to  the  bottom 
of  the  mine  through  the  othar  two  compartments.  This 
removes  noxious  gases  and  supplies  the  mine  with  pure  air. 
The  one  com;3artra3nt  that  carries  the  air  up  is  called  the  "  up 
cast"  and  the  other  the  "  down  cast."  In  this  instance  when 
the  accident  occurred  there  was  no  fire  in  the  furnace,  nor 
was  any  needed,  because  the  air  was  supplied  at  the  mouth  of 
the  old  mine  where  deceased  was  at  work  at  the  first  vein  by 
a  slope  entrance  running  from  the  mine  entrance  at  the  per- 
pendicular shaft  and  opening  at  the  surface  of  the  earth  some 
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803  or  1,000  feet  from  the  month  of  the  last-named  shaft. 
Over  the  shaft  compartment  completed  from  the  bottom  of 
the  third  vein  of  coal  which  had  not  yet  b3en  worked,  on  the 
morning  of  the  19th  November,  1883,  jnst  at  the  floor  of  the 
mine  in  the  first  vein  of  coal  a  platform  was  placed,  almost;  but 
not  quite,  air-tight,  covering  all  the  three  apartments  in  the 
shaft,  in  preparation  for  mining  coal  out  of  the  first  vein,  which 
they  were  engaged  in  that  morning,  to  keep  coal,  and  the 
workmen  there  engaged,  from  falling  down  the  shaft  below, 
and  to  mike  standing  room  for  the  men  who  were  engaged 
with  the  deceased  in  making  a  doable  wall  of  wood  at  the 
fonr  sides  of  the  shaft  at  the  month  of  the  mine,  between 
which  clay  walls  were  being  tamped  in  order  to  c-ose  the  old 
mine  so  that  water,  which,  when  high,  was  accnstomed  to  flow 
in  from  the  Vermillion  river  through  the  said  slope  entrance, 
could  not  get  into  the  new  mine.  There  was  a  cage  being 
worked  by  machinery  from  this  first  vein  entrance  to  bring 
down  material  to  make  this  wall  and  to  take  up  coal  from 
this  platform.  The  deceased  was  more  particularly  engaged 
under  the  supervision  of  one  Hillger,  who  was  superintending 
the  work  of  completing  the  shaft,  and  had  been  from  the 
time  it  was  commenced  at  the  bottom  at  the  third  vein, 
together  with  four  or  five  other  men,  some  in  helping  him  and 
some  in  mining  and  raising  coal  to  make  way  for  the  wall* 
While  so  engaged,  his  light  becoming  dim  on  account  of  the 
wick  in  his  lamp  becoming  too  low,  he  attempted  to  raise  it  in 
the  lamp  as  was  customary,  by  striking  or  jaiTing  his  lamp  on 
the  toe  of  his  shoe  while  in  a  position  several  inches  above  the 
platform,  his  heel  resting  on  the  floor,  and  in  doing  so  the  gas 
ignited  and  the  flre  running  down  into  the  accumulated  gas 
below  the  platform,  it  exploded  with  great  violencs  and  threw 
him  against  the  walls  of  the  shaft  or  the  roof  of  the  old  mine 
with  such  force  as  to  instantly  kill  him.  John  Shanks, 
Manahan,  deceased,  Jones,  David  James,  Irvin  Tiffany,  and 
Hillger,  the  boss,  were  at  work  on  this  shaft  at  the  time  of  the 
explosion.  In  sinking  the  shaft  from  the  second  vein  to  the 
third  vein  Shanks  and  Manahan,  who  did  the  work  of  sinking 
this  shaft  by  contract,  testify  that  they  found  gas  or  "  fire 
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damp,"  as  it  is  called,  all  the  way  down  from  the  second  vein, 
but  most  of  the  gas  was  making  in  the  fourteen  feet  of  slate 
and  soapstone  above  the  coal. 

It  was  not  making  extra  quantities ;  a  little  would  come 
from  it  when  they  would  go  through  it.  The  vein  of  slate, 
about  twenty  inches  thick,  laid  about  fora'teen  feet  above  tlie 
coal.  In  going  down  from  the  second  vein  the  gas  would 
generate  all  the  way  through  the  drill  hobs.  John  Hillger 
superintended  the  timbering  up  the  shaft,  the  sinking  of  which 
was  completed  some  eight  days  before  the  explosion.  The 
platform  covering  all  the  com^)artm3nt3,  though  air-tight, 
there  being  spaces  in  it  from  one  fourth  inch  to  an  inch  wide, 
was  put  down  about  seven  to  eight  o'clock  in  the  morning,  and 
they  worked  about  three  and  a  half  hours  before  the  accident. 
There  was  a  good  current  of  air  above  the  platform  coming 
through  the  old  worked-out  mine  from  the  slope  entrance 
which  ascended  to  the  top  of  the  shaft.  There  was  none  be- 
low, the  current  having  been  cut  off  by  the  removal  of  a  sec- 
tion of  the  "  up  cast "  and  "  down  cast,"  and  by  reason  of  the 
allowing  of  the  water  at  the  bottom  of  the  shaft  to  accumulate 
and  rise  above  the  foot  of  the  timb3ring  and  sections  of  the 
"  up  casts  "  and  "  down  casts,- *  thereby  preventing  any  circula- 
tion. If  the  water  had  not  been  allowed  to  accumulate  and  to 
rise,  as  stated  by  witnesses  for  appellee,  there  would,  in  their 
opinion,  have  been  sufficient  circulation  of  air  to  have  carried 
all  the  gas  out,  provided  the  platform  had  not  interrupted  it. 
The  day  the  accident  occurred  was  the  third  day  deceased  had 
been  at  work.  He  had  nothing  to  do  with  putting  in  the  plat- 
form. Whether  the  question  of  gas  was  discussed  during  the 
three  days  which  Jones,  deceased,  was  there,  witness  Shanks 
could  not  testify  "  for  sure."  If  the  platform  and  water  had 
not  been  there,  there  would  have  boon  a  circulation  at  the 
bottom.  Colon  Manahan  testifies  that  in  case  there  had  been 
no  water  at  the  bottom,  that  if  part  of  the  platform  over  the 
air-chamber  had  been  removed  and  the  air  left  to  travel  up 
the  air-chamber,  there  could  have  been  a  circulation  of  air. 
"I  think  there  would  have  been  sufficient  draft  to  remove  the 
gas  that  was  making  if  the  water  hadb3en  out."    "  If  the  water 
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had  been  removed,  as  I  have  said,  I  don't  think  there  would 
have  been  thfe  accident."  "  Gas  will  rise,  because  it  is  lighter 
than  aii\"  "Witnesses  for  appellant  state  that  if  no  water  had 
been  in  the  mine  it  would  make  no  diflference,  as  there  could 
have  been  no  circulation  of  air  any  way,  whether  there  had 
been  an  opening  there  or  not.  (Testimony  of  Alex.  Ronald, 
inspector  of  mines.)  This  witness  thinks  the  platform  might 
have  been  made  tight  enough  to  prevent  the  gas  from  accu- 
mulating above  it,  and  been  safe.  There  was  no  "down  cast." 
The  slope  was  the  "  down  cast."  Hi11g3r  testifies  for  defend- 
ant that  he  knew  there  was  a  little  gas  making,  but  didn't  ex- 
pect there  was  any  more  than  was  escaping  through  the  plat- 
form. The  platform  was  just  on  a  level  with  the  bottom  of 
the  first  vein  of  coal.  He  told  Jones,  deceased,  just  what  was 
making  in  the  shaft  Thinks  all  the  gas  came  from  the  coal 
— more  out  of  the  coal  than  the  slate.  They  often  lighted 
the  gas  when  digging  the  "  snmp,"  and  worked  all  day  by  it. 
After  the  accident  Hillger  inspected  the  mine  every  morning 
with  a  safety  lamp  before  sending  the  men  in. 

The  appellant  introduced  the  evidence  of  M.  J.  Evans  and 
others,  tending  to  show  that  she  was  the  wife  of  deceased ;  that 
she  was  married  again,  bat  never  had  a  divorce  from  deceased, 
and  had  two  children  by  Jones,  deceased,  one  a  boy,  seven- 
teen, and  a  girl  thirteen  years  old.  Evans  and  she  had  sepa- 
rated. She  claimed  to  be  the  wife  of  deceased  by  marriage 
prior  to  appellee's.  The  court  excluded  all  this  evidence  from 
the  jury,  to  which  exception  was  taken.  The  object  was  to 
show  that  Mrs.  Evans,  and  not  appellee,  was  the  widow  of 
Jones,  deceased. 

Mr.  Walter  Rebvbs  and  Mr.  E.  F.  Bull,  for  appellant ; 
that  the  evidence  that  appellee  was  not  deceased's  wife, 
should  have  been  admitted,  cited  Quincy  Coal  Co.  v.  Hood,  77 
Dl.  68. 

Messrs.  Fowlek  Bros,  and  Mr.  J.  B.  Rice,  for  appellee ; 
that  the  above  evidenca  was  inadmissible,  cited  T.  W.  &  W- 
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Ry.  Co.  V.  Brooks,  81  111.  248 ;  R.  E.  I.  &  St.  L.  R.  R  Co.  y. 
Dolaney,  82  111.  199 ;  Conant  v.  Griffin,  48  HI.  410. 

L\CEr,  P.  J.  The  appellant,  by  counsel,  urges  various  causes 
for  error. 

1st.  That  Sec.  4,  Chap.  93,  of  the  law  of  1883,  in  regard  to 
the  examination  of  the  working  place  of  miners,  does  not 
apply  to  a  case  like  this,  but  that  appellant  was  sinking  a  shaft 
preparatory  to  opening  a  coal  mine  and  that  the  jtnen  were 
not  mining. 

2d.  The  court  refused  to  give  the  appellant's  6th  and  14th 
refused  instructions,  which  raised  the  question  of  whether  the 
deceased  did  not  come  to  his  death  by  the  negligence  of  fel- 
low servants,  where  reasonable  care  had  been  exercised  by  ap- 
pellant in  selecting  them. 

3d.  The  verdict  was  against  the  weight  of  the  evidence,  and 
especially  on  the  point  that  the  deceased  was  not  in  the  exer- 
cise of  ordinary  care  at  the  time  of  the  accident  in  this,  that 
he  was  negligent  in  tapping  his  lamp  on  the  toe  of  his  shoe  in 
the  manner  he  did. 

4th.     The  court  excluded  the  evidence  of  Mary  J.  Evans. 

In  the  first  place  we  shall  consider  the  first  point  of  objection 
in  regard  to  the  applicability  of  the  statute.  The  4th  section 
of  the  statute  entitled  "  Health  and  Safety  of  Miners,"  in  force 
July  1,  1883,  Sessions  Laws  1883,  page  114,  as  far  as  applicable 
to  this  case  provides  as  follows:  "  The  owner,  agent  or 
operator  of  every  coal  mine,  whether  operated  by  shaft,  slope 
or  drift,  shall  *  *  *  in  all  mines  where  fire  damp  is  gen- 
erated, every  working  place  where  such  fire  damp  is  known 
to  exist,  shall  be  examined  every  morning  with  a  safety  lamp, 
before  any  other  persons  are  allowed  to  enter."  In  the  firat 
place,  it  is  insisted  that  tliis  is  not  a  mine  within  the  meaning  of 
the  statute.  That  the  statute  only  contemplates  a  case  where 
the  miners  are  engaged  in  mining  coal,  and  that  the  working 
epoken  of  in  the  statute  maans  the  place  at  the  point  of  dig- 
ging the  coal.  With  this  construction  we  can  not  agree. 
We  think  the  word  "mine"  includes  a  work  like  this,  and 
although  the  workmen  were  not  actually  mining  at  the  time, 
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they  still  Iiad  a  working  placo  and  were  working  in  a  mine, 
and  exposed  to  be  injured  by  the  explosion  of  fire  damp.  The 
lower  vein  was  ready  to  work  except  for  the  stopping  up  of 
the  entrance  to  the  first  vein,  and  the  gas  was  generated  from 
the  coal  in  the  mine.  There  was  just  as  much  necessity 
for  the  protection  of  the  workmen  who  were  working  in  this 
mine  as  though  they  had  been  actually  mining  coal,  and  the 
statute  does  not  provide  that  the  workmen  in  the  mine  shall 
be  mining  coal.  Evidently  any  workman  in  a  mine,  at  what- 
ever employment  he  may  be  engaged,  is  included  in  the  language 
of  the  statute.  Besides  this  the  evidence  shows  tliat  these  woi  k- 
men  we  e  actually  engaged  in  mining  coal  from  the  first  vein 
when  the  accident  occurred,  and  the  fact  that  such  mining  opera- 
tion was  to  be  carried  on  required  more  of  the  shaft  to  be  covered 
than  otherwise  would  have  been  required.  The  deceased  him- 
self was  about  to  pick  up  and  place  in  the  cage  a  lump  of  coal 
at  the  tima  the  explosion  took  place.  Judging  from  the  evil 
intended  to  be  cured  by  this  act  and  the  dangers  to  be  guarded 
against  we  can  not  doubt  but  it  was  the  intent  of  the  legisla- 
ture to  cover  a  case  like  this.  To  hold  otherwise  we  think 
would  be  to  place  too  narrow  a  construction  on  the  act.  We 
see  no  error  then  in  the  court  below  holding  as  it  did  on  this 
point. 

But  the  instruction  of  the  court  below  on  this  point  is  ob- 
jected to  on  another  ground,  as  we  understand  the  objection, 
and  that  is,  there  was  no  evidence  on  which  to  base  it.  It  is 
said  in  argument  that  "Appellee  in  his  brief  argues  that  it 
was  the  duty  of  appellant  to  cause  said  shaft  to  be  examined 
by  a  suitable  person  with  a  safety  lamp  in  the  morning  before 
the  men  wentlo  work  in  the  shaft.  *  *  On  that  question 
we  remark,  that  the  theory  of  both  sidea  in  this  case  is  that 
until  a  platform  was  erected  across  said  shaft  there  could  be 
no  accumulation  of  gas  in  said  shaft,  and  as  said  platform  was 
erected  the  mirning  of  the  day  the  accident  occurred  by  the 
men  themselves,  who  were  then  re  idy  to  go  to  work,  that 
such  examinati(in  would  have  been  a  fruitless  search  for  gas 
and  a  task  wholly  unnecessary,  *  *  and  could  have  result- 
ed in  no  additional  safety    *    *    to  the  employes."     If  this 
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were  so  and  perfectly  clear,  the  court  erred  in  calling  the  at- 
tention of  the  jury  to  the  statute,  for  unless  some  injury  could 
have  resulted  on  account  of  this  neglect,  tlie  insti*uction  would 
only  have  tended  to  mislead  the  jury.  We  have  examined 
this  evidence  with  care  to  see  if  this  statement  is  correct,  and 
we  are  unable  to  say  that  it  is.  The  most  that  we  can  say  is 
that  it  leaves  the  matter  doubtful  in  our  minds  as  to  whether 
a  search  for  gas  in  the  morning  before  the  platform  was 
erected  would  have  disclosed  any  dangerous  quantities,  such 
as  would  have  created  a  sense  of  danger  in  the  mind  of  tl\c 
overseer  and  induced  him  to  adopt  preventive  remedies,  or  to 
have  shown  him  it  would  be  dangerous  to  set  men  to  work  as 
they  were. 

It  was  the  object  of  the  statute  to  sm*ely  expose  and  make 
known  by  such  an  examination  all  danger  from  fire  damp. 
Where  the  evidence  tends  to  show  that  an  examination  might 
have  prevented  the  injui*y,  the  instruction  would  be  proper  to 
be  given. 

According  to  some  of  the  evidence  all  circulation  of  air 
from  the  bottom  of  the  mine  to  the  first  vein  was  cut  oflE  by 
m3an3  of  the  accumulation  of  the  water  in  the  bottom  of  the 
m'ne  before  this  platform  was  put  in,  and  in  view  of  the  in- 
tention of  putting  in  the  platform,  it  would  be  irapoiiant  to 
know  how  much  was  accumulated  in  the  shaft  below  that 
point  to  know  how  soon  the  danger  point  would  be  reached 
after  the  platform  was  put  in  place.  And  the  fact  of  there 
being  an  accumulation  of  gas  below  the  first  vein  before  the 
platform  was  erected  is  strengthened  by  Hillger's  testimony 
that  the  gas  escaped  very  slowly — was  almost  stopped  by  the 
water ;  otherwise  there  could  not  have  sufficiertt  quantity  ac- 
cumulated to  cause  an  explosion  in  three  and  one  half  hours 
after  the  platform  was  erected.  The  evidence,  we  think,  was 
sufficient  to  justify  tha  instruction.  In  finishing  the  work 
afterward,  Ilillger  complied  with  the  statute  in  regard  to  the 
examination  with  a  safety  lamp  before  the  men  went  to  work. 
As  to  the  refusal  of  the  court  to  give  the  sixth  and  fourteenth 
instructions,  on  the  question  of  fellow  servants,  we  see  no 
error.     This  was  a  cause  of  action  in  part  based  on  the  statute 
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and  in  part  on  the  failure  of  the  appellant  tt)  use  due  care  by 
proper  appliances  to  keep  the  shaft  clear  of  fire  damp,  and  the 
doctrino  invoked  by  the  instructiona  would  not  have  been  ap- 
plicable and  th3  giving  of  them  mischievous.  The  question 
of  whether  the  appellee's  decedent  was  in  the  exercise  of  or- 
diniry  care  to  prevent  injury  was  a  question  of  fact  that  under 
all  the  circumstances  we  would  not  say  that  the  jury  were  not 
justified  in  fiuling  as  thsy  did.  That  the  court  excluded  the 
evidence  of  Miry  E.  Evans  is  the  last  assigned  error.  The 
precise  point  seems  to  have  b33n  held  agiinst  the  claim  of 
appellant  in  Oonant  v.  Griffin,  48  HI.  410.  The  court  below 
refused  the  defense  the  permission  to  show  that  Ann  Barber 
was  not  the  widow  and  Frank  Barber  not  the  legitimile  son, 
the  same  as,  in  the  present  case,  the  conrt  refused  appellant 
the  claim  he  made  to  have  the  riglit  to  show  that  Mary  Jones 
was  not  the  widow  of  deceased  and  her  children  not  legiti- 
mate. The  court  said  that  "  the  averment  that  Ann  Barber 
was  the  widjw  and  Fi*ank  the  son  was  surplusage,  the  re- 
quirem3nt  of  the  statute  being  m3t  by  the  allegation  that  the 
deceased  left  a  widow  and  next  of  kin.  This  was  the  gist  of 
the  action.  *  *  *  Whether  she  or  Ann  Barber  was  the 
widow  was  wholly  immaterial.  The  fact  would  be  important 
when  the  administrator  is  called  upon  to  maki  distribution. 
The  validity  of  the  mirriagi  will  have  to  be  parsed  upon  by 
the  probate  court,"  etc.  In  T.  W.  &  W.  R.  W.  Co.  v.  Brook, 
81  Jll.  2i8,  this  case  was  cited  and  approved,  and  a  similar 
d3ctrin2  held.  lu  R.  R.  L.  &  St.  L.  R.  R.  Oj.  v.  Delaney,  82 
III.  193,  the  case  of  Ojnant  v.  Griffii,  suprj,  was  again  cited 
and  approved,  and  a  similar  doctrine  held.  We  can  not  find 
that  the  Saprem3  Court  has  ever  said  or  intimited  that  the 
doctrine  in  Conant  v.  Grifflu  has  baen  doubted  or  overruled. 
The  case  cited  by  appellant,  of  the  Qaincy  Coal  Co.  v.  Hood, 
Adm'r,  etc.,  77  111.  68,  was  a  suit  where  the  declaration  averred 
that  John  Allen  Hood,  a  minor,  left  surviving  him  his  father, 
the  plaintiff,  to  whom  the  damage  recovered  can  be  distributed. 
He  asked  the  court  to  instruct,  and  it  did  instruct,  the  jury, 
that  if  they  found  the  defendant  gailty  then  they  should  assess 
the  plaintiff 'fi  damages  at  the  amount  of  the  pecuniary  loss 
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sustained,  if  any,  by  tlio  next  of  kin  to  the  deceased  ;  "that  is 
to  say,  his  father,  brothers,  mDther  and  sisters."  The  court 
held  this  to  be  erroneous.  The  court  reversed  the  judgni;3nfc 
for  the  reason  that  the  instruction  enlarged  the  scope  of  the 
plaintiff's  diiiuiges  on  the  trial  ani  iuitructed  the  jury  to  tak3 
into  consideration  other  next  of  kin  whose  right  to  damages 
must  be  based  on  another  and  different  ground  from  ihat  of 
the  father — ^and  it  was  calculated  to  take  defenlant  by  sur- 
prise. The  evidence  showed,  agiinst  objection,  there  was  a 
mother  and  five  brothers  and  sisters.  .  The  court  held  that  the 
naming  of  the  father  specifically  C3m  >elled  the  plaintiff  to 
prove  it  as  laid)  bat  if  he  had  nam3d  the  widow  or  next  of 
kin  generally  then  Uie  rule  would  have  been  different.  In 
this  it  seems  to  oppose  the  decision  in  Conant  v.  Griffin,  as  in 
that  the  name  of  the  widow  wa3  treated  as  surplusage ;  yet 
that  case  is  n^t  overruled  by  reference.  As  the  Conant-Grif- 
lin  case  has  never  been  overruled,  but  referred  to  and  ap- 
proved since  in  the  Hood  case,  supra,  we  adhere  to  the  rule 
announced  in  the  former  case.  The  most  serious  objection 
tliat  we  see  to  the  Cjuant  case  or  the  doctrine  of  the  Hood 
case  (77  111.),  and  the  same  principle  found  in  other  cases,  is 
that  the  court  seems  to  decide  tliat  the  measure  of  the  recovery 
is  limited  to  the  circumstances  of  the  ]>articular  individual — 
his  or  her  interest  in  the  life  of  the  deceased — not  the  full 
value  of  the  life,  as  a  whole.  In  the  Conant  case  the  opinion 
necessarily  presupposes  that  the  life  was  worth  just  the  same 
to  one  widow  and  set  of  children  as  another;  that  is,  the  en- 
tire value  of  a  life  as  a  whole.  In  such  case  it  would  be  in- 
different to  defendant  whether  one  or  another  was  entitled  to 
iti  as  the  measure  of  recovery  would  be  the  same  no  matter 
who  got  the  proceeds.  In  the  Hood  case,  above,  tlie  next  of 
kin  were  collateral,  and  not  the  direct  heirs.  They  were  the 
father,  mother,  brothers  and  sisters  of  the  deceased,  and  not 
entitled  as  a  matter  of  law  to  anything  for  support  by  virtue 
of  their  relationship.  Hence  the  proof  might  show  them  to  be 
entitled  to  something  or  nothing,  according  to  circumstances. 
But  in  the  case  before  us  the  law  imposed  on  the  father  the 
duty  of  support  to  his  wife  and  minor  children.     It  may  be, 
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and  from  expressions  in  the  Hood  caso  we  are  induced  to  be- 
lieve, that  the  court  regards  that  as  a  material  difference.  The 
facts  in  this  case  are  in  effect  the  same  as  the  facts  in  the  Co- 
nant-Griffin  ease,  and  from  the  fact  that  that  decision  is  of 
long  standing  and  has  often  been  approved,  we  can  not  doubt 
that  the  doctrine  will  be  adhered  to  as  there  announced. 
Again,  the  point  of  the  decision  in  the  Hood  case  was  oue  of 
pleading  simply,  and  the  question  here  not  involved.  There 
being  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 


Andrew  Dillman 

V. 

John  W.  Nadelhoffer. 


1.  SaLBOFLKTTBBS  patent— WaBBANTY—FrATJDUT.RNT    n^PRKSKN- 

TATiONS. — Appellee  sold  certain  letters  patent  to  appellant,  and  the  only 
warranty  giren  was  that  appellee  held  and  retained  the  full  and  absolute 
title  to  the  letters  patent.  The  a^eement  between  the  partieH  set  forth 
tiiat  appellee  did  not  warrant  the  validity  of  the  patents  or  that  they  were 
not  infringements.  Appellee  represented  that  the  patents  were  genuine 
and  novel,  and  that  he  had  been  offered  $25,000  in  cash  for  them.  The 
patents  were  invalid.  Held,  that  the  contract  in  this  case  can  not  be  avoid- 
ed for  such  false  representations. 

2.  FATiSK  8TATE1CRNT8  AS  TO  VALUE. — ^False  Statements  made  by  a  ven- 
dor of  property,  as  to  its  value  or  the  price  he  has  been  offered  for  it,  will 
not  support  an  action  for  deceit 

Appeal  from  the  Circuit  Court  of  Will  county.  Opinion 
filed  February  20,  1886. 

This  was  a  bill  in  equity  by  the  appellant  against  appellee 
seeking  to  enforce  the  collection  of  the  sum  of  $7,000,  paid 
by  the  formor  to  the  latter,  and  also  to  enjoin  the  collec- 
tion and  assignmsnt  of  one  promissory  note  dated  April 
18,  1885,  due  July  1,  1885,  for  the  sum  of  $8,000,  paya- 
ble  to  appellee  and  executed,  by  Edward  R.  Knowlton  and 
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Andrew   Dillmin.  aal   iadoriad    by  Calvin   Kaowlton  and 
Louis  E.  Dillman. 

This  money  was  paid  and  note  given,  with  other  notes, 
for  aiil  in  conjidaration  of  the  as^igniniiit  to  two  certain 
patoali  rights,  and  ous  at  the  time  of  the  agreement  not  yet 
issiiod,  but  subseqoently  issued,  and  numbered  270,098  and 
231,8S3,  baing  patents  on  barb3d  wire,  and  the  one  afterward 
issued  to  a;7p3llant  numbar  231,120.  The  cause  of  action  was 
Bjt  out  in  the  bill,  which  was  demurred  to,  the  demurrer  sua- 
tain3d  and  an  appeal  taken  to  this  court  The  agreement  is 
as  follows,  viz: 

"Articles  of  agreement  made  and  entered  into,  this,  the  18th 
day  of  April,  A.  D.  1883,  botween  John  W.  NadeihoflEer,  of 
the]  city  of  Joliet,  in  Will  county,  and  State  of  Illinois,  party 
of  the  first  part,  and  Andrew  Dillnxm  and  EJward  R. 
Knowlton,  of  said  place,  party  of  the  second  part. 

Wita33seth:  That  the  parties  hereto  haveagr3ed  as  follows, 
to  wit :  That  for  and  in  consideration  of  the  sum  of  twenty- 
three  thousand  dollars,  paid  by  the  party  of  the  first  part  to  the 
party  of  the  second  part,  ths  receipt  of  which  is  hereby  ac- 
knowledged, the  said  party  of  the  first  part  lias,  and  does  by 
these  presents,  sell  and  convey  unto  the  party  of  the  second 
part,  their  heirs  and  assign?,  the  following  property,  to 
wit: 

First.  All  the  right,  title,  interest  and  claim  of  the  party 
of  the  first  part  in  aud  to  the  business  and  co-partnership 
in  the  firm  John  W.  NadelhoflPer  and  CL>m;)any,  of  Joliet,  111., 
which  firm  or  c  )moany  are  in  the  business  of  manufacturing 
barbed  wire,  together  with  all  right  or  claim  for  any  accounts, 
notes,  dues  or  demands,  due  or  owing  to  the  said  firm  or  com- 
pany. 

Second.  All  the  right  and  title  of  the  said  party  of  the 
first  part,  in  and  to  all  the  machinery,  tools,  fixtures,  goods 
manufactured  and  not  manufactured,  stock  on  hand,  and  to 
every  species  of  property  owned  by  and  belonging  to  said 
company,  the  receipt  of  which  property  by  the  said  party  of 
the  second  part  is  hereby  acknowledged. 

Thii'd.     The  party  of  the  first  part  also  docs  hereby  grant 
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and  sell  and  convey  unto  the  party  of  the  second  part  all  his 
rights  and  titles  in  and  to  the  following  patents,  to  wit : 

The  patent  of  the  United  States,  201,889,  gi-anted  to  the 
party  of  the  first  part  April  2, 1878,  for  certain  improvements 
in  barbed  wire  for  fences.  The  patent  of  the  United  States, 
270,098,  granted  to  the  party  of  the  first  part  January  2, 
1883,  for  certain  improvements  in  barbed  wires  for  fences  ; 
also  the  invention,  and  all  right,  title  and  interest  in  and  to  a 
certain  machine,  or  any  and  all  improvements  thereof  and 
thereon,  for  manufacturing  the  barbed  wire  described  and 
claimed  in  said  letters  patent,  for  which  the  party  of  the  first 
[.ai*tdid,on  the  27th  day  of  February,  1883,  make  application, 
number  86,465,  for  letters  patent  of  the  United  States,  and 
the  party  of  the  first  part  hereby  authorizes  the  commissioner 
of  patents  to  issue  said  letters  patent,  when  granted  to  the 
party  of  the  second  part,  as  the  assignees  of  his  entire  right, 
title  and  interest  therein,  and  the  party  of  the  second  part  does 
hereby  agree  to  pay  all  the  necessary  charges,  foes  and  c:^- 
penses  for  obtaining  said  letters  patent,  and  m4king  applica- 
tion therefor. 

The  pai'ty  of  the  first  part  covenants  and  warrants  that  he 
holds  and  retains  the  full,  complete  and  absolute  title  to  said 
letters  patent  and  each  of  them. 

That  he  has  not  made  conveyance  of  the  same  or  any  part 
thereof,  or  has  he  granted  any  licenses  thereunder. 

The  said  party  of  the  first  part,  however,  does  not  warrant 
the  validity  of  either  of  said  patents,  or  that  they  are  not  in- 
fringements on  any  other  patents  now  existing,  and  the  said 
party  of  the  first  part  shall  not  be  required  to  defend  any  suits 
now  pending,  or  hereafter  to  be  instituted,  wherein  the  validity 
of  said  patents  are  called  in  question,  but  the  party  of  the  first 
part  agrees,  when  required  in  any  such  suit,  to  attend  as  a  wit- 
ness and  produce  any  evidence  or  information  in  his  power 
that  may  be  required  or  necessary  to  sustain  the  validity  of 
said  several  patents,  but  the  party  of  the  second  part  to  pay 
his  necessary  expenses  for  so  doing. 

The  party  of  the  second  part  do  hereby  assume  and  agree 
to  pay  any  and  all  debts  and  liabilities  now  existing  and  owing 
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by  said  company,  and  do  hereby  agree  to  keep  and  save  harm- 
less the  pai-ty  of  the  iirat  part  forever  therefrom. 

The  party  of  the  first  part  hereby  covenants  and  agrees  that 
he  has  made  no  snch  debts  not  now  knovm  to  the  party  of  the  sec- 
ond part,  on  account  of  which  said  iirm  may  be  charged. 

That  the  consideration  hereinbefore  named  consists  of 
seven  thousand  (J7,000)  cash  down,  and  the  balance  in  two 
notes  for  the  sum  of  eight  thousand  ($8,000)  dollars,  each 
signed  by  the  party  of  the  second  part,  and  the  collection 
thereof  at  their  maturity  guaranteed  before  tJieu'  maturity  by 
Calvin  Knowlton  and  Lewis  E.  Dillman. 

The  first  of  said  notes  to  become  due  July  1, 1884,  and  the  sec- 
ond to  come  due  July  1, 1885,  and  each  to  bear  annual  interest  at 
six  per  cent  per  annum,  the  cash  payment  of  seven  thousand 
dollars  to  be  paid  as  follows :  Two  thousand  dollars  at  the 
date  thereof,  and  tlie  remainder  within  ten  days  from  this  date. 

Witness  our  hands  and  seals,  the  day  and  year  fii'st  abo\^ 
written. 

Witnesses: 

Thos.  H.  Hutohins,  [Seal.] 

Geo.  S.  House,  [Seal.] 

John  N.  Nadklhoffeb,  [Seal.] 

Edward  R  Knowlton,         [Seal.] 
Andrew  Dillman.  [Seal.]  " 

The  bill  sets  up  certain  statements  and  representatii»ns  on 
the  part  of  appellee  as  grounds  of  fraud  in  the  procuring  of  the 
contract.  In  substance,  in  the  year  1882,  appellee  represented 
that  he  was  the  owner  of  letters  patent  from  the  United  States, 
being  No.  201,889,  issued  to  him  for  certain  improvements  in 
barbed  wire  fence,  and  had  made  application  to  have  certain 
letters  patent  of  like  kind  issued  to  him,  all  of  great  value. 
That  they  were  valid  and  the  invention  therein  described  new, 
useful,  and  had  not  been  issued  before,  and  could  be  used  with- 
out being  an  infringement  of  those  controlled  by  Washburn  & 
Moen  Manufacturing  Co.  and  Elwood  or  their  licensees,  and  re- 
lying upon  the  representations  appellant  went  into  partnership 
with  Nadelhoffer  under  the  firm  name  of  John  W.  Nadel- 
hoffer &  Co.,  for  manufacture  and  sale  of  barbed  fence  Avire, 
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and  sets  out  the  terms  of  the  partnership  agreement.  They 
proceeded  in  business  under  the  agreement  until,  some  time  in 
February,  1883,  in  violation  of  his  agi'eement^  appellee  refused 
to  continue  the  partnership,  having  received  the  patent  No. 
270,098  January  2,  1883,  thi-eatened  to  sell  tlie  patents  and 
endeavored  to  do  so.  On  account  of  his  circumstances  and  in- 
vestments in  the  barbed  wire  business  appellant  would  suflFer 
great  loss  if  the  patents  were  sold  to  other  parties  and  unless 
the  business  should  continue.  That  said  NadelhofEer  repre- 
sented that  the  two  patents  were  valid,  and  represented  that 
he  had  been  already  offei-ed  upward  of  $25,000  in  cash  for 
the  said  two  letters  patent  and  threatened  to  accept  that  sum 
and  transfer  and  assign  the  patents,  unless  he  should  be  able  to 
make  sale  of  them  to  appellant,  and  appellant,  relying  on  such 
representations,  and  for  the  purpose  oi  avoiding  loss,  pui'chased 
them  as  aforesaid. 

That  on  the  18th  of  April,  A.  D.  1883,  appellee,  by  proper 
deed,  conveyed  the  said  letters  patent  to  the  appellants,  and  his 
right,  title  and  interest  in  said  machine  inventions,  for  which 
applications  for  letters  patent  had  been  made  mentioned  in  the 
contract.  The  bill  charges  that  the. said  two  patents  were  the 
ehief  and  almost  entire  consideration  for  said  contract  and 
assignment.  That  the  representations  of  appellee  were  false. 
That  each  of  said  letters  were,  and  now  are  invalid  and  void  in 
this,  that  the  inventions  were  not  and  are  not  new,  and  had 
been  in  public  use  more  than  two  years  prior  to  the  applica- 
tion for  either  of  them,  and  were  a  mere  change  of  propor- 
tions and  devices  long  before  in  general  use.  That  the  repre- 
sentatipns  as  to  the  appellee's  being  offered  $25,000,  etc.,  was 
false  and  £raudalently  made,  and  that  the  representation  that 
the  patents  were  not  an  infringement  of  the  letters  patent 
owned  and  conti'oUed  by  Washburn  &  Moen  Manufacturing 
Co.  and  I.  L.  Elwood  were  also  fraudulently  false. 

That  the  letters  patent  No.  281,120,  issued  to  appellant  as 
assignee  of  appellee,  was  invalid  and  utterly  void  in  this,  that 
it  is  not  new,  and  has  been  in  public  use  more  than  two 
years  prior  to  the  application  for  said  letters  patent,  and  is  a 
mere  change  of  devices  and  proportions  in  general  use  prior 
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to  said  application,  and  is  an  infringement  the  same  as  the 
others.  That  the  consideration  for  the  notes  and  cash  paid 
had  entirely  failed.     That  appellee  was  insolvent,  etc. 

Messrs.  IIousb  &  Fbt,  for  appellant 

Mr.  0.  Dunham,  for  appellee. 

Lacby,  J.  It  is  sought  by  this  bill  to  annul  the  agreement 
and  recover  the  money  paid,  and  perpetually  enjoin  the  note 
last  due,  the  other  being  in  suit,  and  pleas  entered  claiming 
failure  of  consideration,  and  is  not  in  conti'oversy  in  this  suit. 

The  ground  of  such  relief  as  set  up  in  the  bill  is,  that  the 
execution  of  the  agreement,  the  payment  of  the  seven  thou- 
sand dollars  in  money  and  the  execution  of  the  notes  in  ques- 
tion, was  procured  by  the  fraudulent  misrepresentations  of  the 
appellee. 

The  main  and  chief  cause  of  complaint  is  that  the  appellee 
represented  that  the  patents  were  genuine  and  not  an  infringe- 
ment of  other  patents,  and  that  they  were  new,  and  that  lie 
had  been  offered  the  sum  of  J25,000  in  cash  for  the  two  pat- 
ents by  other  parties,  and  by  implication,  at  least,  that  the  pat- 
ents were  worth  that  sum. 

Was  the  firat  of  these  representations  fraudulent  in  such  a 
manner  as  to  avoid  the  contract ;  and  in  considering  that  we 
must  look  to  the  contract  to  see  what  was  actually  sold  to  the 
appellant. 

It  will  be  observed  that  the  deed  of  assignment  of  the  let- 
ters patent  and  the  assignment  of  the  claim  for  the  one  ap- 
plied for  was  only  a  quit  claim.  It  was  not  a  warranty.  The 
only  waiTanty  was  that  appellee  held  and  retained  the  full  and 
complete  absolute  title  to  each  of  said  letters  patent;  that  is 
all  the  title  that  he  ever  held  ;  tliat  he  had  not  conveyed  or 
incumbered  it.  That  this  warranty  has  failed  is  not  con- 
tended. The  agi-eement  then  expressly  says  that  the  appellee 
did  not  warrant  the  validity  of  eaid  patents,  or  that  they  were 
not  infringements  of  any  other  patents  now  existing,  and  the 
said  paity  of  the  first  part  shall  not  be  required  to  defend  any 
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suits  now  pending  or  hereafter  to  be  instituted  wherein  the 
validity  of  the  said  patents  are  called  in.  question,  etc.  So  it  will 
be  seen  that  appellant  was  fully  notified  that  he  was  buying 
the  patents  at  his  own  risk — that  he  took  his  chances  as  to 
their  being  infringements  and  as  to  their  novelty.  Whether 
they  were  genuine  or  not  was  to  a  great  degi'ee  a  mere  ques- 
tion of  opinion  and  as  to  whether  they  were  infringements  or 
not  was  the  same.  The  mere  representations  that  the  patents 
were  genuine  and  novel,  and  not  infringements,  should  be  re- 
garded as  mere  matter  of  opinion  and  are  not  such  false 
representations  as  would  avoid  a  contract.  As  to  the  patents 
being  worthless,  depends  apparently  upon  the  fact  of  their 
being  genuine  or  not  If  they  are  genuine  and  not  infringe- 
ment^",  there  is  no  charge  in  the  bill  but  that  they  were  fully 
as  valuable  as  claimed  by  appellee,  or  worth  the  amount  given. 
Therefore  there  could  be  no  failure  of  consideration  under  the 
agreement,  there  being  no  warranty  of  genuineness,  unless 
the  contract  can  be  impeached  for  fraud.  It  remains  now  to 
be  considered  whether  the  representation  by  appellee  that  he 
had  been  oflfered  $25,000  in  cash  for  the  patents  was  such  as  to 
avoid  the  contract  on  account  of  fraud.  The  material  eflfect 
of  such  statements  would  be  to  induce  the  belief  on  the  part 
of  appellant  that  as  others  prized  the  patents  they  must  be 
very  valuable,  and  might  induce  the  belief  that  they  were 
genuine,  as  parties  would  not  make  such  oflfers  unless  they 
so  believed.  But  as  to  the  value  of  the  patents  there  is  no 
dispute,  in  the  case  of  their  being  genuine  and  not  infringe- 
ments. 

That  may  be  laid  out  of  the  question,  as  appellant  waived 
any  warranty.  Then  the  other  part  of  the  implication,  that 
parties  believed  that  the  patents  were  genuine,  would  rest  on 
the  same  foundation  as  the  representations  made  by  the  ap- 
pellee directly ;  that  the  patents  were  genuine  and  not  infringe- 
ments is  a  mere  matter  of  opinion  of  a  party  not  known  to 
have  any  peculiar  knowledge. 

It  would  be  the  folly  of  the  appellant  to  use  any  such  im- 
plication or  to  be  influenced  by  such  statements.  Then  we 
would  conclude  that  such  false  statement  would  not  be  suffi- 
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cient  ^onnds  upon  which  to  declare  the  contract  void.  In 
the  case  of  Noetlin^  v.  Charles  H.  Wright,  72  III.  390,  it  ia 
held,  ^^  that  statements  made  by  a  vendor  of  property,  as  to  its 
value  or  the  price  he  has  been  offered  for  it,  or  the  good  qual- 
ities of  the  property,"  etc.,  *  *  ♦  are  not  such  statements, 
if  proven  false,  upon  which  an  action  for  deceit  could  bo 
maintained  *  *  *  such  statements  are  regarded  as  mere 
gratis  dicta^  and  as  is  well  said  by  Kerr  in  his  work  on  Frauds 
and  Mistakes,  page  81,  ^^A  man  who  relies  on  sudi  affirmsp 
tions,  made  by  a  person  whose  interest  might  so  readily 
prompt  him  to  invest  the  property  with  exaggerated  yalae, 
does  so  at  his  peril,  and  must  take  the  consequences  of  his  own 
imprudence."  But  this  rule  would  not  apply  in  case  a  party 
should  state  that  he  had  been  offered  an  exaggerated  price  for 
an  article  by  a  third  party,  and  by  collusion  with  that  party 
the  third  party  should  falsely  state  that  he  had  in  fact  made 
such  offer  when  he  had  not  in  good  faith  done  bo.  "  By  such  a 
conspiracy  a  source  of  information  to  which  plaintiff  had  a  right 
to  resort  and  rely  on  would  be  corrupted,  and  he  be  prevented 
from  obtaining  correct  information,  so  he  would  be  morally 
and  legally  defrauded."  Keener  v.  parding,  85  111.  264.  But 
such  is  not  the  case  here.  No  such  conspiracy  is  alleged.  As 
authority  bearing  on  the  same  doctrine,  and  sustaining  it,  see 
Schramm  et  al.  v.  Mary  E.  O^Oonner  et  al.,  98. 111.  539.  We 
therefore  conclude  that  no  such  representations  were  made  in 
this  case  as  would  amount  in  law  to  fraud.  The  appellant  had 
b39n  manufacturing  the  barbed  wire  under  this  patent,  and 
was  as  well  acquainted  with  its  value  as  appellee,  and  such  rep- 
resentation? ought  not  to  have  deceived  him.  -■ 

Another  point  in  the  case  that  would  prevent  the  appellant 
from  sustaining  his  bill  is,  that  he  should  have  offered  to  re- 
deed  the  patents  to  him,  which  he  did  not  do.  It  is  claimed 
that  the  patents  are  worthless  and  not  genuine ;  hence  this 
offer  need  not  be  made.  We  think,  in  good  faith,  it  should 
be.  This  is  not  a  suit  directly  to  annul  the  patents,  and  not- 
withstanding they  are  admitted  by  the  demurrer  to  be  in- 
fringements, yet  they  might  have  some  value  to  appellee,  and 
they  should  be  returned.    They  are  at  least  jprtma  faeie  good, 
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and  the  appellee  might  bo  able  to  realize  Bomotliing  for  them 
if  he  had  them. 

What  excuse  can  there  be  on  the.  part  of  appellant  for  not 
making  the  offer  ?  If  he  procures  the  contract  to  bo  annulled, 
if  there  can  be  anything  realized  out  of  the  patents,  appellee, 
and  not  appellant,  id  entitled  to  it  For  these  reasons  we  think 
the  deci*ee  should  be  affirmed. 

Decree  affirmed. 


Alexander  Long  et  al* 

V. 

William  P.  Long  et  al. 


V  (19    3831 

^-  '155.294 


1.  Advancement— Distinction— EvmENCB.— There  is  a  distinction 
between  an  advancement  as  pro/ided  for  in  the  statute  and  an  agreement 
to  take  a  conveyance  in  prcesenti  in  full  satis&u^tion  of  aU  claim  in  expectancy 
in  the  residue  of  the  estate  of  the  ancestor.  A  bill  is  maintainable  to  en- 
force such  an  agreement,  and  parol  evidence  is  admissible  to  show  the 
agreement.  Such  agreement  is  unaffected  by  the  statute  of  1872  requiring 
advancements  to  be  evidenced  in  writing. 

2.  Evidence.— Section  2  of  Chapter  51  of  the  R.  8.  does  not  apply 
whsre  th3  co.itroversy  is  am  )ng  heirs  respecting  their  relative  rights  in 
the  distribution  of  the  estate  in  proceedings  by  which  the  estate  itself  is  in 
no  event  to  be  reduced  or  impaired. 

3.  Declarations  of  guantor — ADVissiBTLiTr. — Statements  of  the 
grantor  mide  in  the  absence  of  the  grantee  after  the  execution  and  delivery 
of  the  deed,  are  inadmissible  against  the  grantee  but  such  statements  would 
be  proper  evidence  against  the  heir  of  the  grantor  claiming  adversely  to 
the  grantee. 

Appeal  from  the  Circuit  Court  of  Lee  county.  Opinion 
filed  February  20,  1886. 

Messrs.  W.  &  W,  D.  Barge  and  Messrs.  W.  E.  Ives  &  Son, 
for  appellants;  cited  Ghilbmith  v.  McLain,  84  111.  379  ;  Bish- 
op  V.  Davenport,  68  111.  105 ;  Deniston  v.  Hoagland,  67  111. 
265. 
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All  agreements  by  expectant  heirs  in  regard  to  their  future 
contingent  estates,  wlien  fairly  made  will  be  enforced  in 
equity:  Parsons  v.  Ely,  45  111.  232;  Kenney  v.  Tucker,  8 
Mass.  142;  Hobson  v.  Trevor,  2  Peere  Williams,  191; 
Whethered  v.  Whcthered,  2  Eng.  Ch.  184;  Lewis  v.  Mad- 
ison, 1  Munf.  (Va.)  303;  Fitch  v.  Fitch,  8  Pick.  479;  Bayler 
V.  Commonwealth,  40  Penn.  37 ;  Vanck  v.  Edwai-ds,  1  Hoffman, 
382;  Quarles  v.  Quarles,  4  Mass.  680. 

Tlie  declarations  of  a  party  to  the  record  are  admissible  in 
Bvidenco  against  him:  Ashlock  v.  Linder,  50  III.  159;  1 
Greenleaf  on  Ev.,  §§171,  172;  Bobbins  v.  Butler,  24  HI. 
3S7;  C.  &  K  W.  Ry.  Co.  v.  Boon  Co.,  44  111.  240. 

Mr.  John  B.  Cbalteee,  for  appellees ;  that  oral  testimony  is 
inadmissible  to  prove  an  advancement,  cited  Bdrton  v.  Rice, 
22  Pick.  508;  In  re  Ashley,  4  Pick.  21;  Bigelow  v.  Poole, 
106  Gray,  104;  Sherewood  v.  Smith,  23  Conn.  516;  Wheathev- 
head  v.  Field,  26  Yt.  665. 

As  to  declarations :  Hatch  v.  Straight,  3  Conn.  3 ;  Faulkner 
V.  Watts,  Atk.  407 ;  Bulkeley  v.  Noble,  2  Pick.  337. 

Bakek,  J.  William  Long  died  intestate  on  the  4th  day  of 
July,  1877,  leaving  certain  children  and  grandchildren  as  his 
heirs  at  law.  William  E.  Long,  one  of  his  sons,  was  ap- 
pointed administrator  of  his  estate,  and  on  the  13th  day  of 
September,  1880,  presented  to  the  County  Court  of  Lee 
county  his  amended  final  report,  to  which  exceptions  were 
filed  by  William  P.  Long,  a  grandson,  and  one  of  the  heirs 
of  the  deceased.  A  hearing  was  had  upon  said  amended  re- 
port and  exception  thereto,  which  resulted  in  a  statement  of 
the  accounts  of  the  administrator  by  the  court,  and  an  order 
and  judgment  to  the  effect,  among  other  things,  that  said  ad- 
Hfiinistrator,  within  thirty  days  from  that  date,  pay  to  said 
William  P.  Long  the  sum  of  $5,240  in  full  of  his  distributive 
<hare  of  the  estate  of  the  deceased.  From  this  order  of  the 
county  court  the  administrator  took  an  appeal  to  the  Cii-cuit 
Court  of  Lee  county,  where  the  cause  is  still  pending. 

Thereupon  the   appellants,  who   are   children  and  gi-and- 
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children  and  heirs  at  law  of  said  William  Long,  deceased,  ex- 
hibited their  bill  of  complaint  in  said  circuit  court,  wherein 
it  was  alleged,  among  other  things,  that  on  or  about  the  3d 
of  June,  1876,  and  after  the  death  of  James  Long,  son  of 
William  Long,  and  father  of  William  P.  Long,  said  William 
Long  conveyed  to  William  P.  Long,  his  gi-andson,  by  war- 
ranty deed,  certain  tracts  of  land  described  in  the  bill  and 
containing  249.46  acres,  as  his  full  share  of  the  estate,  real 
and  personal,  of  the  grandfather,  and  in  lieu  of  his  expected 
portion,  and  that  the  said  deed  of  conveyance  and  land  were 
accepted  by  William  P.  Long  as  his  full  share  of  the  estate, 
and  that  it  was  at  the  time  of  the  conveyance  agreed  be- 
tween the  grandfather  and  grandson,  that  the  residue  of 
the  property  of  the  grandfather,  both  real  and  persona^, 
should  at  the  time  of  his  death  pass  to  his  other  heirs 
free  from  any  claim  of  William  P.  Long;  and  it  was  al- 
leged that  the  lands  thus  conveyed  were  of  the  value  of 
about  $15,000,  and  more  than  the  eighth  part  of  the  entire 
estate,  and  more  than  the  intestate  was  able  to  give  to  each 
of  his  other  heirs,  and  that  it  was  therefore  agi*eed  that 
William  P.  should  pay  to  William  Long  $4,000  in  one,  twoy 
three  and  four  years,  with  interest  at  eight  per  cent,  in  order 
that  William  Long  might  bo  able  to  give  to  each  of  his  other 
heirs,  a  share  equal  to  that  given  his  said  grandson  ;  and  that 
such  notes,  and  a  mortgage  on  the  land  to  secure  them,  were 
executed  and  delivered,  and  that  William  P.  took  possession 
of  and  still  holds  the  premises.  Tlie  bill  then  stated  at  con- 
siderable length  the  proceedings  in  the  matter  of  the  admin- 
istration of  the  estate,  and  made  both  said  William  P.  Long, 
and  the  administrator,  William  R.  Long,  defendants,  and 
prayed  that  the  former  might  be  compelled  to  release  all 
claim  to  the  residue  of  the  estate,  that  he  should  be  perpet- 
ually enjoined  from  making  any  claim  or  prosecuting  any  suit 
for  any  part  of  said  residue,  and  that  ho  should  be  compelled 
to  stand  to  and  abide  by  the  agrceinent  between  himself  and 
William  Long,  deceased ;  and  that  the  latter,  as  administra- 
tor, should  bo  perpetually  enjoined  from  paying  said  $5,240 
or  any  part  thereof,  or  of  the  estate,  to  said  William  P.  Long^ 
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The  answei*  of  the  defendant  William  B.  Long,  administra- 
tor, admitted  the  bill  to  be  true.  The  answer  of  the  defend- 
ant William  P.  Long  admitted  the  making  of  the  deed  of 
Jane  3,  1876,  but  denied  that  the  conveyance  of  the  land  was 
either  made  or  accepted  in  lieu  of  his  expectant  portion  of 
the  estate,  or  that  they  were  worth  $15,000.  The  answer 
claimed  that  in  1864  his  father,  James  Long,  since  deceased, 
was  desirous  of  purchasing  200  acres  of  said  land,  but  not  be- 
ing able  to  pay  for  it,  William  Long,  father  of  James,  pro- 
posed to  purchase  and  pay  for  the  same  and  take  the  deed  to 
himself,  and  afterward  convey  to  James,  whenever  he  became 
able  to  buy,  and  to  then  let  him  have  it  at  the  same  price  he 
paid  for  it,  the  rent  of  the  land  in  the  meantime  affording 
him,  William,  interest  on  his  money  invested ;  and  such  ar- 
rangement also  enabling  James  to  secure  the  land.  The  two 
hundred  acres  were  thereupon  purchased  for  $3,600,  and 
deeded  to  William,  who  rented  them  to  James.  That  James 
was  killed  on  the  26th  day  of  January,  1870,  and  that  William 
then  agreed  to  carry  out  with  William  P.  the  armngement 
made  with  the  father,  James,  and  to  convey  the  land  to  William 
P.  when  he  became  able  to  purchase  it  and  for  the  same  price 
paid  for  it,  and  that  William  P.  paid  rent  for  the  200  acres 
to  his  grandfather  to  the  time  of  the  conveyance  tohim  in  1876. 
That  early  in  1875  William  P.  was  desirous  of  buying  an 
adjoining  tract  of  49.46  acres,  and  his  grandfather  agreed 
to  purchase  it  for  him  and  take  the  deed  in  his  own  name, 
and  when  the  grandson  was  able  to  bay  to  convey  it  to  him 
at  the  price  paid  for  it,  with  ten  per  cent  interest  added ;  that 
thereupon  it  was  bought  from  one  Ingalls  for  $1,000,  and 
deeded  February  2,  1875,  to  William.  That  William  P. 
settled  the  interest  on  the  $1,000  to  June  3,  1876,  and  on  that 
date  his  grandfather  conveyed  both  the  200  acres  and  the 
49.46  to  him  for  the  consideration  of  $4,600,  that  being  the 
exact  price  he  had  paid  for  the  lands,  $600  of  the  considera- 
tion being  paid  in  cash,  and  notes  and  mortgage  being  given 
for  the  $4,'  00,  which  were  subsequently  paid  off. 

Ke plication  was  filed,  and  proofs  taken  ;  and  upon  a  hear- 
ing in  the  circuit  court  the  bill  was  dismissed  for  want  of 
equity. 
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A  preliminary  question  is  raised  by  appellee,  and  it  is 
claimed  that  the  court  of  equity  will  not  take  jurisdiction  of 
this  case  for  the  reason  that  the  controversy  relates  wholly 
to  the  distribution  of  personal  property,  and  that  the  county 
court  had  ample  power  to  pass  on  and  determine  all  the  ques- 
tions involved.  On  the  other  hand,  it  is  urged  by  appellants 
that  the  bill  is  for  specific  performance  of  an  agreement  and 
to  enforce  an  equitable  estoppel,  and  that  therefore  the  juris- 
diction is  properly  in  the  chancery  court.  Suffice  it  to  say, 
that  we  think  there  was  jurisdiction  in  the  county  court  to 
settle  the  present  controversy  ;  but  as  appellee  did  not  object 
below  to  the  form  or  to  the  maintenance  of  the  bill,  but  tiled 
his  answer  and  submitted  the  questions  at  issue  to  the  court  of 
equity,  he  can  not  now,  in  the  appellate  court,  be  heard  to 
raise  that  point  for  the  first  time,  as  in  any  view  of  the 
case  the  subject-matter  involved  is  not  so  wholly  foreign  to 
the  jurisdiction  of  a  chancery  eourt  that  the  objection  that 
there  is  an  adequate  remedy  at  law  may  not  be  waived. 

The  seventh  section  of  the  Statute  of  Descents,  in  force  July 
1,  1872,  provides  that  no  gift  or  grant  shall  be  deemed  to  have 
been  made  in  advancement  unless  so  expressed  in  writing  or 
charged  in  writing  by  the  intestate,  as  an  advancement,  or 
acknowledged  in  writing  by  the  child  or  other  descendant. 
It  is  urged  by  appellee  that  as  no  writing  is  produced  made 
by  the  intestate  stating  the  land  i  were  deeded  by  way  of  ad- 
vancement, or  chai'ging  them  as  an  advancement,  or  signed 
by  appellee  and  acknowledging  an  advancement,  a  bill  of  the 
character  here  in  question  can  not  be  maintained.  Parsons  v. 
Ely  etal.,  45  111.  232,  Bishop  v.  Davenport,  58  Id.  105,  Gal- 
braith  v.  McLain,  84:  Id.  379,  and  Kershaw  v.  Kei-shaw,  102 
Id.  307,  are  all  authorities  to  show  there  is  a  distinction  be- 
tween an  advancement  as  provided  for  in  the  statute,  and  an 
agreement  to  take  a  conveyance  inpresenti  in  full  satisfaction 
of  all  claim  in  expectancy  in  the  residue  of  the  estate  of  the 
ancestor,  and  that  a  bill  of  this  kind  is  maintainable,  and  that 
parol  evidence  is  admissible,  to  show  the  agreement.  In 
Kershaw  v.  Kershaw  it  was  said :  "  Here  there  was  no  advance- 
ment, but  an  executed  contract,  whereby  an  heir  released  his 


Digitized  by 


Google 


388  Appellate  Coubts  of  Illinois, 

Long  y.  Long. 

expectancy  in  his  father's  estate  in  consideration  of  a  present 
gi-ant  of  real  estate." 

In  Galbraith  v.  McLain  it  was  expressly  held  such  agi-ee- 
ment  might  be  shown  by  oral  testimony,  and  that  decision 
was  approved  in  the  Kershaw  case.  It  is  suggested  the  pres- 
ent statute,  requii'ing  advancements  to  be  evidenced  in  writ- 
ing, was  not  in  force  at  the  time  of  the  transactions  involved 
in  the  cases  cited;  bat  it  is  su!!i3lent  to  say  the  decision  in 
Bishop  V.  Davenport  was  made  in  1871,  and  in  that  case  it 
was  said,  "The  sums  received  were  not  charged  to  the  heirs 
by  the  intestate,  nor  can  they  properly  be  said  to  have  been 
received  by  way  of  advancement;  they  were  received  in  full 
payment  and  satisfaction  of  their  shares  and  portions  of  the 
estate  by  express  agreement ;  "  and  it  must  be  presumed  the 
legislature  in  em;>loying  the  word  advancoinent,  used  it  in  the 
sense  the  Supreme  Court  had  given  it  when  interpreting  the 
former  statute  on  the  same  subject.  Our  conclusion  on  this 
point  therefore  is,  that  a  bill  of  this  kind  lies  as  to  transactions 
occurring  subsequent  to  the  statute  of  1872,  and  in  the  ab- 
sence of  written  evidence  of  the  contract 

The  merits  of  this  suit  would  seem  to  depend  upon  the 
weight  of  the  evidence;  and  a  number  of  questions  arise  upon 
the  record  with  reference  to  the  admissibility  of  testimony. 

It  is  claimed  by  appellants  that  the  appellee  is  not  a  com- 
petent witness  as  to  the  ti'ansactions  and  agreement  between 
his  grandfather  and  himself,  and  this  claim  is  based  upon  the 
alleged  ground  that  appellants  sue  as  heirs,  and  that  he  is 
therefore  disqualified  by  section  two  of  chapter  51,  R.  S., 
from  testifying  in  his  own  behalf  as  to  such  matters.  The 
point  is  not  well  made,  as  this  is  a  contest  between  the  heirs, 
among  themselves,  regarding  the  distribution  of  the  estate. 
The  statute  relied  on  was  intended  to  protect  the  estates  of 
deceased  persons  from  the  assaults  of  strangei*s,  and  relates  to 
proceedings  wherein  the  decision  sought  by  the  party  so  testi- 
fying would  tend  to  reduce  or  impair  the  estate,  and  does  not 
relate  to  controversies  among  heirs  respecting  their  relative 
rights  in  the  distribution  of  the  estate,  in  proceedings  by  which 
the  estate  itself  is  in  no  event  to  be  reduced  or  impaired* 
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Pigg  V.  Carroll,  89  Dl.  205;  Mueller  v.  Rebhan,  94  Id.  142; 
Kershaw  v.  Kershaw,  102  Id.  307.  All  the  heirs,  including 
William  P.  Long,  are  competent  witnesses. 

Appellants  also  insist  that  the  declarations  of  William 
Long  concerning  the  disposition  he  had  made  of  his  property 
are  admissible  in  evidence.  There  is  no  question  but  that  the 
declarations  and  admisdions  of  privies  in  estate  made  before 
parting  with  their  interests,  are  competent  evidence  against 
the  parties  succeeding  to  their  estate.  The  record,  however, 
contains  the  testimony  of  several  witnesses  who  testify  to 
statements  of  William  Long,  made  in  the  absence  of  William 
P.  Long,  after  the  execution  and  delivery  of  the  deed  of  June 
3, 1876.  This  evidence  is  merely  hearsay,  and  is  inadmissible; 
such  statements  can  not  be  regarded  as  in  any  sense  declara- 
tions against  either  the  proprietary  or  pecuniary  interest 
of  the  party  making  them.  We  do  not  understand  the  case  of 
Cline  V.  Jones,  111  III.  563,  to  go  to  the  extent  of  holding  that 
statements  of  a  grantoi  in  a  deed,  made  after  its  execution  and 
delivery,  are  competent  evidence  against  the  grantee  for  the 
purpose  of  showing  what  the  consideration  for  the  conveyance 
was.  The  declarations  that  were  held  to  have  been  properly 
received  were  introduced  on  behalf  of  the  grantee  in  the 
deed,  and  against  the  objections  of  those  of  the  heirs  who 
claimed  the  gift  was  an  advancement. 

While  the  statements  of  a  grantor  made  after  conveyance 
are  inadmissible  as  aga  nst  the  grantee,  they  would  be  proper 
evidence  against  the  heir  of  the  grantor  claiming  adversely 
to  the  grantee. 

The  evidence  in  this  case  is  quite  conflicting,  and  is  far 
from  being  entirely  satisfactory.  The  testimony  of  appellee 
and  of  his  mother,  Margaret  Long,  if  it  is  to  b^  relied  upon, 
would  seem  to  fully  establish  the  matters  of  defense  set  up  in 
the  answer  of  appellee.  Their  statements  do  not  appear  to 
be  unreasonable,  and  they  are  corroborated  by  various  circum- 
stances in  proof.  On  the  other  hand  they  are  to  some  extent 
impeached  by  other  witnesses,  who  testify  to  statements  made 
by  them  which  are  in  conflict  with  their  sworn  evidence. 
The  point  apparently  most  relied  upon  by  appellants  is,  that 
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William  P.  Long,  at  the  date  of  the  conveyance  to  him,  exe- 
cuted and  delivered  to  his  grandfather  a  quitclaim  deed  to 
355.84:  acres  of  other  lands.  There  is  no  claim  that  he  at  the 
time  had  any  title  to,  or  interest  in,  any  of  this  land,  except  a 
small  undivided  interest  in  an  eighty-acre  tract,  the  legal  title 
to  which  had  stood  in  the  name  of  a  deceased  son  of  William 
Long. 

It  seems  the  grandfather  had  furnished  the  money  to  pur- 
chase this  eighty  acres,  and  after  the  death  of  his  son  had 
always  claimed  and  treated  it  as  his  own.  The  title  to  the 
remaining  275.8tt  acres  stood  in  the  name  of  the  grandfather. 
Appellee  is  described  in  this  quitclaim  deed  as  '*a  grandson 
and  heir  of  William  Long."  If  the  transaction  between  the 
grandson  and  grandfather  was  merely  a  purchase  of  land  by 
the  former,  it  is  difficult  to  see  why  it  was  that  he  gave  to 
the  latter  a  quitclaim  deed  for  other  lands  to  which  he  had 
no  title,  and  which  were  already  vested  in  the  latter,  or  why 
it  was  that  he  was  described  in  the  quitclaim  deed  as  ^^a 
grandson  and  heir."  The  only  explanation  given  by  appellee 
in  his  testimony  is  that  his  grandfather  had  the  quitclaim 
deed  drawn  up  and  asked  him  to  sign  it,  and  that  he  did  so; 
and  that  nothing  was  said  between  them  either  at  that  time 
or  before  or  afterward  with  reference  to  it;  and  that  there 
never  was  any  understanding  or  agi*eement  ihat  he  should 
receive  the  lands  deeded  to  him,  the  grandson,  in  full  of  his 
interest  in  the  estate.  The  circumstances  would  seem  to  sug- 
gest a  probability  that  the  grandfather  supposed  the  quit- 
claim deed  would  have  the  eflFect  of  releasing  the  expectant 
interest  of  appellee  either  in  the  lands  described  in  the  quit- 
claim deed  or  in  the  whole  residue  of  his  estate.  But  this  is 
mere  surmise,  and  the  quitclaim  deed  could  have  no  such  legal 
effect.  These  lands  described  in  the  quitclaim  deed  were 
subsequently  conveyed  by  the  grandfather,  some  of  them  to 
various  of  his  children,  and  some  to  tliird  parties — and  the 
present  controversy  is  in  respect  to  the  distribution  of  a  quite 
considerable  amount  of  intestate  personal  property  left  by  the 
grandfather,  and  it  would  be  illogical  to  say  that  the  fact  ap- 
pellee made  a  quitclaim  deed  to  certain  specified  tracts   of 


Digitized  by 


Google 


Skcond  Disteict — December  Term,   1885.  391 

Dooley  v.  Dooley. 

land,  is  proof  that  lie  released  Lis  expectant  share  of  his 
grandfather's  personal  property. 

The  testimony  is  voluminous,  and,  as  we  have  said,  conflict- 
ing; the  bill  18  for  the  specific  performance  of  an  alleged 
contract,  and  not  only  is  the  burden  of  proof  upon  appellants, 
but  they  are  required  to  make  out  their  case  by  a  clear  pre- 
ponderance of  evidence. 

Without  going  into  the  details  of  the  testimony,  we  may 
say  tliat  we  have  been  nnable  to  come  to  the  conclnsiDn  that 
it  was  eiTor  in  the  circuit  court  to  find  the  facts  for  appellee 
and  dismiss  the  bill  of  appellants. 

The  decree  is  affirmed 

Affinned. 


Patrick  F.  Dooley 

V. 


Sarah  M.  Dooley.  »»  gji 


1.  AT.nco!TT  PEXDEin?B  LITE— Pkactice. — ^The  court  is  of  opinion  that 
it  is  not  necessary  that  the  facts  to  justify  an  order  or  decree  for  the  pay- 
ment of  moneys  pending  a  diyorce  proceeding,  for  the  maintenance  of  the 
wife  and  children  of  the  husband,  should  appear  either  upon  the  face  of  the 
decree  or  in  the  record.  But,  whatever  the  rule  may  be,  sufficient  evidence 
appears  in  this  record  to  sustain  the  order  made. 

2.  Saxb. — Decrees  for  alimony  pendente  We  are  interfered  with  by 
courts  of  review  only  where  it  is  affirmatively  shown  that  the  amount  al- 
lowed TM  excessive. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Charles  Blanchabd,  Judge,  presiding.  Opinion  filed  April 
5,  1886. 

Messrs.  Haley  &  O'Donnbll,  for  appellant 

d!f essrs.  Flaitders  &  Shctts,  for  appellee. 

Bakeb,  J.    Sarah  M.  Dooley  exhibited  in  the  Will  Circuit 
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Court  her  bill  for  a  divorce,  charging  her  husband,  Patrick 
F  Dooley,  with  habitnal  drunkenness  for  a  period  of  more 
than  two  years;  and  afterward  presented  two  supplemental 
bills  alleging  matters  of  threatened  misconduct  upon  his  part, 
and  praying  for  injunctions.  Answers  were  filed  to  these 
several  bills.  At  the  January  term  of  the  court,  18S5,  a  rule 
7iisi  was  entered  against  appellant  that  ho  should  pay  to  ap- 
pellee 8100  as  sMinonj  pefidente  lite,  Sind  $50  as  solicitor's  fees, 
or  show  cause;  but  the  rule  was  not  either  complied  with  or 
made  absolute.  At  the  May  term  of  the  court  and  on  the 
27th  day  of  June,  1885,  the  rule,  upon  a  hearing,  was  modi: 
lied  by  the  court,  and  an  order  entered  of  record  to  tlie  effect 
that  the  court,  having  heard  read  the  affidavits  in  support  of 
tlie  application  of  the  complainant  for  alimony  jt?^7wfe/i^  liiej 
and  having  heard  the  evidence  and  arguments  of  counsel,  and 
being  fully  advised  in  the  premises,  doth  order  tliat  the  de- 
fendant pay  to  complainant's  solicitors  for  tlie  use  of  said 
complainant  and  her  children  the  sum  of  two  hnndred  and 
fifty  dollars  on  or  before  July  15,  1885,  and  fifty  dollare 
per  month  on  the  15th  day  of  each  month  thereafter,  during 
the  pendency  of  the  suit. 

The  objections  urged  to  the  order  are  two — that  the  amount 
allowed  by  the  decree  as  alimony  pendente  lite  and  solicitor's 
fees  is  excessive ;  and  that  there  is  no  evidence  in  the  record 
to  sustain  the  decree. 

There  is  in  the  decree  no  finding  of  the  facts  upon  which 
it  is  based ;  but  it  does  appear  therefrom  that  evidence  and 
affidavits  in  support  of  the  application  made  by  the  complainant 
were  heard  by  the  court  It  may  also  be  noted  that  it  is  fur- 
ther shown,  by  the  order  of  the  court  allowing  this  appeal, 
that  leave  was  given  to  file  certificate  of  the  evidence  within 
twenty  days;  but  it  would  seem  such  certificate  was  not  filed. 

By  section  15  of  the  Divorce  Act,  it  is  provided  tliat  in  every 
suit  for  a  divorce  the  wife,  when  it  is  just  and  equitable,  shall 
be  entitled  to  alimony  during  the  pendency  of  the  suit, 
and  that  the  court  may  also  require  the  husband  to  pay,  dur- 
ing such  pendency,  such  sum  or  sums  of  money  as  may  enafflo 
her  to  maintain  or  defend  the  suit     The  13th  section  of  the 
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act  gives  the  court  power  to  make  such  order  concerning  the 
custody  and  care  of  the  minor  children  of  the  parties  during 
the  litigation  as  may  be  deemed  expedient  and  for  the  benefit 
of  the  children.  In  Foss  v.  Foss,  100  111.  576,  the  court  held 
that  this  power  to  make  an  order  conceraingthe  care^f  minor 
children  very  clearly  included  power  to  make  an  order  for  the 
payment  of  a  sum  reasonably  necessary  for  theb'  support. 

It  may  well  be  doubted  that  it  is  necessary  that  the  facts, 
to  justify  an  order  or  decree  for  the  payment  of  moneys  pend- 
ing a  divorce  proceeding  for  the  mainienanco  of  the  wife  and 
children  of  the  husband,  should  appear  either  upon  the  face 
of  the  decree  or  in  the  record.  In  Parker  v.  Parker,  61  111. 
369,  a  decree  for  alimony  was  affiiined,  altliough  the  facts  ui)on 
which  the  decree  was  based  were  not  found  therein,  or  the 
evidence  otherwise  preserved  in  the  record.  That  such  evi- 
dence or  facts  did  not  appear  in  the  record  is  indicated  by  va- 
rious statements  found  in  the  opinion  of  the  Supremo  Court, 
and  fully  appears  from  an  examination  of  the  transcript  of 
the  record  on  file  at  Ottawa.  In  that  case  it  was  said  of  the 
appellant :  ^^  He  is  in  the  same  situation  precisely  as  is  any 
debtor  against  whom  a  decree  for  the  payment  of  money  in 
installments  is  require'd  to  be  nriade.  It  can  not  be  that  the 
court  would  have  no  power  to  decree  alimony  in  money  simply 
because  the  defendant  has  no  productive  property,  or  even  if 
he  was  destitute  of  property.  Mere  want  of  means  does  not 
release  a  father  from  the  duty  of  supporting  his  helpless  infant 
children,  or  from  contributing  to  the  support  of  a  wife,  and 
especially  so  when  he  may  have  obtained  a  large  amount  of 
means  from  his  wife." 

But  even  if  the  rule  be  otherwise,  yet  we  think  sufficient 
evidence  appears  in  this  record  to  sustain  the  order  made  by 
the  court.  The  original  bill  and  supplemental  bills  are  sworn 
to,  and  there  are  in  the  record  affidavits  of  the  truth  of  the 
matters  stated  in  them.  From  the  statements  found  in  these 
bills,  in  connection  with  that  which  appears  from  the  answei-s 
or  otherwise  in  the  record,  these  facts,  among  others,  are  de- 
ducible :  Appellee  is  the  mother  and  appellant  the  father  of 
eight  minor  children,  the  oldest  of  whom  is  sixteen  jears  of 
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age,  and  the  youngest  but  one  year  old,  and  the  elder  four  of 
the  children  are  girls ;  and  the  m3thor  and  eight  children  are 
livmg  by  themselves  in  a  little  house  some  distance  from  that 
occupied  by  the  father,  she  claiming  that  she  was  forced  to 
leave  hiB  house  and  take  the  children  with  her ;  the  husband 
is  the  owner  of  a  considerable  am3nnt  of  real  estate  and  per- 
sonal property,  but  its  value  does  not  appear,  either  from  the 
bills  or  answer ;  the  wife  claims  that  a  portion  of  tha  proper- 
ty, the  title  to  which  is  in  the  husband,  was  purchased  with 
moneys  obtained  from  lier  after  their  marriage  ;  and  the  hus- 
band claims  the  possession  and  control  of  the  eighty-acre  tract 
of  land  owned  by  her,  for  a  period  of  three  years  yet  to  come, 
to  recompense  him  for  expenditures  and  improvements  made 
thereon  ;  and  the  order  making  the  allowance  was  entered  six 
months  after  the  bill  for  divorce  was  filed,  and  four  months 
after  the  wife  and  children  had  ceased  to  reside  with  the 
;father. 

We  are  unwilling  to  hold  it  was  an  abuse  of  judicial  dis- 
cretion in  the  circuit  court  to  adjudge  that  appellant,  who  is 
engaged  in  active  baslnass  aSEairs  and  is  the  ownar  of  consid- 
erable real  estate  and  personal  property,  the  amount  and  value 
of  which  he  has  njt  disclosed,  although  they  are  matters  es- 
pecially within  his  own  knowledge,  should  pay,  in  discharge  o* 
legal  duty,  the  sum  of  $50  per  month:  during  the  limited  pe- 
riod of  the  ]iendency  of  the  divorce  suit  for  the  support  of 
his  wife  and  eight  childrem,  all  of  which  latter,  either  by  rea- 
stm  of  sex  or  age,  or  both,  are  in  need  of  a  mother's  care,  and 
presumably  unable  to  make  provision  for  themselves.  Now, 
under  the  circumstances,  can  an  allowance  of  $250  for  their 
past  maintenance,  at  a  domicile  other  than  his  own,  for  a  space 
of  fom*  months,  and  for  the  solicitor's  fees  and  expenses  of 
litigation  which  had  involved  the  filing  of  three  bills  of  com- 
plaint and  the  obtaining  of  two  writs  of  injunction,  and  had 
already  lasted  six  months  without  coming  to  trial,  be  regarded 
as  such  abuse  of  discretionary  power  as  to  demand  the  inter- 
ference of  an  appellate  tribunal? 

The  question,  of  allowances  of  the  kind  here  under  consid- 
eration is  largely  a  matter  of  judicial  discretion  to  be  exer- 
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cised  by  the  court  of  original  jurisdiction.  The  mle  in  this 
IState  is  that  the  appellate  court  is  only  authorized  to  reverse 
on  the  ground  such  allowance  is  excessive,  when  the  differ- 
erence  in  judgment  batween  the  appellate  and  circuit  courts 
is  strong  and  decided.  Poote  v.  Foote,  22  HI.  425;  Jenkins  v. 
Jenkins*^  91  Id..  167;  F033  v.  Foss,  100  Id.  576;  Parker  v.  Par- 
ker, 61  Id.  369.  In  the  case  last  cited  it  was  said:  "  But  for 
aught  that  appeal's  in  the  record,  plaintiflE  in  error  may  have 
been  in  the  receipt  of  a  large  income."  It  would  seem  from 
an  examination  of  the  reported  cases  tliat  decrees  for  ali- 
mony jpe'idente  lite  are  interfered  with  by  the  coui-ts  of 
review  only  where  it  is  aflSrmatively  shown  that  the  amount 
allowed  is  excessive.  The  husband,  if  he  deems  himself  ag- 
grieved, always  has  it  in  his  power  to  remedy  an  improper  or 
excessive  decree  by  taking  a  certificate  of  the  evidence.  Be- 
sides this,  the  allowance  is  but  temporary  and  subject  to  mod- 
ification by  the  court  below.  Appeals  in  matters  of  this  sort 
should  only  be  sustained  when  they  are  clearly  meritorious, 
as  their  evident  tendency  is  to  defeat  the  just  and  equitable 
intention  of  the  statute,  which  is  to  make  a  temporary  provis- 
ion for  the  support  of  the  wife  and  children. 

We  see  no  good  cause  for  disturbing  the  order  and  decree 
of  the  cii'cuit  court,  and  it  is  aflSbi'med. 

Affirmed. 


JoHK  8.  Rand 

V. 

Charles  D.  Wilbee  et  al. 

Injunction. — A  bill  in  equity  to  enjoin  the  rebuilding  of  a  privy  by 
appellant  within  five  feet  of  appellees*  line,  contrary  to  the  ordinance  of  the 
city.  Held,  that  in  such  a  case,  where  the  injury  resulting  from  a  nuisance 
is  in  its  nature  irreparable  and  would  result  in  the  loss  of  health  and  per- 
manent ruin  of  property,  a  court  of  equity  will  interfere  by  injunction. 

Appeal  from  the  City  Court  of  Aurora ;  the  Hon.  A.  H. 
Bakky,  Judge,  presiding.     Opinion  filed  April  5,  1886, 
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Mr.  A.  C.  Little,  for  appellant 

Mr.  M.  O.  SouTHWOBTH,  for  appellees. 

Lacey,  p.  J.  This  was  a  bill  in  oqntl|r,  brought  by  appel- 
lees against  the  appellant,  seeking  to  enjoin  the  latter  from 
erecting  a  privy  within  five  feet  of  appellees'  line,  or  that  will 
injure  appellees  or  their  premises,  or  be  a  nuisance,  under  ordL 
nance  of  the  city,  or  that  will  injure  the  well,  or  health  of  the 
family. 

The  bill  charged  that  the  appellee,  Nancy  Wilbcr,  was 
the  owner  in  fee  of  a  certain  lot  in  the  town  of  Aurora ; 
that  she  had  a  dwelling  house  on  said  lot  that  had  been 
occupied  by  them  as  their  dwelling  for  several  years  last 
l^ast ;  that  appellant  was  the  owner  in  fee  of  the  west  eighty 
feet  of  the  lot ;  that  appellees'  house  was  within  six  feet  of 
the  west  line  of  said  lot  and  a  few  inches  from  the  south 
line  of  the  lot;  that  six  feet  from  the  west  lin3  of  said 
lot  is  appellees'  well,  which  is  also  fifteen  feet  from  the 
south  line  ;  that  this  well  supplied  them  with  water  for 
domestic  purposes.  It  further  charges  that  appellant  had 
dug  a  vault  several  feet  deep  up  to  the  east  lino  of  said  lot 
withn  a  few  inches  of  the  south  line,  and  that  appellant  was 
constructing  a  vault  for  a  privy,  and  was  going  to  put  on  it 
the  structure  heretofore  used  and  use  the  eaiue  for  a  privy, 
and  will  use  the  same  for  a  privy  unless  enjoined.  The  bill 
charges  that  it  was  within  six  feet  of  the  kitchen  door  of  ap- 
pellees and  within  twelve  feet  of  tjieir  well,  and  if  built  and 
used  as  a  privy  will  become  a  nuisance  to  appellee  and  family, 
prevent  the  enjoyment  of  the  premises  and  depreciate  the 
value  of  same.  The  appellant  has  room  on  his  own  lot  for  a 
privy  and  if  this  is  completed  irreparable  injury  will  be  done 
to  appellees.  The  appellant  refuses  to  stop  building  and 
claims  that  he  has  a  right  to  build  a  privy  anywhere  on  his 
own  lot.  An  injunction  was  granted  temporarily.  The  ap- 
pellant, in  his  answer,  denied  that  he  was  building  a  new 
privy  or  any  privy,  but  that  where  the  old  privy  vault  wr.s, 


Digitized  by 


Google 


Second  District — December  Term,  1885.  397 

Rand  v.  Wilber. 

lie  liaviDg  covered  the  same  and  made  it  part  of  his  dwelling 
house,  will  use  it  for  an  ash  pit. 

A  supplemental  bill  was  filed  showing  that  appellant  had 
completed  the  vault  and  privy  and  inclosed  it  and  would  use 
it  unless  enjoined,  and  asks  an  additional  injunction.  Appellant 
answered  denying  that  ho  intended  using  the  vault  and  privy 
for  the  purpose  of  a  privy.  Upon  a  hearing  of  the  case  the 
court  entered  up  final  decree,  finding  the  material  allegations 
of  the  bill  to  be  sustained  and  true,  and  perpetually  enjoining 
appellant  from  using  the  said  vault  and  building  as  a  privy, 
and  from  erecting  and  using  a  privy  within  five  feet  of  com- 
plainants' line,  from  which  decree  this  appeal  is  taken. 

It  is  contended  as  ground  of  reversal  that  a  court  of  equity 
had  no  jurisdiction  in  such  a  case.  It  is  claimed  by  counsel 
for  the  appellant  that  the  appellees  had  an  adec^uate  remedy 
at  law,  and  besides,  before  a  court  of  equity  would  take  juris- 
diction, the  question  of  nuisance  must  be  determined  in  a  trial 
at  law  that  a  nuisance  exists.  This  position  is  not  tenable. 
In  a  case  like  this,  where  the  injury  resulting  from  a  nuisance 
is  in  its  nature  irreparable  and  would  result  in  the  loss  of 
health  and  permanent  ruin  of  the  property,  a  court  of  equity 
will  interfere  by  injunction  in  the  furtherance  of  justice  and 
to  prevent  the  right  of  property  being  violated.  The  ques- 
tion in  a  case  similar  in  its  facts  to  this  has  been  decided  by 
the  Saprem3  Court  of  this  State  in  Wahle  v.  Eeinback,  76  111. 
322,  and  the  question  is  no  longer  an  open  one.  Besides  there 
was  no  demurrer  to  the  bill,  and  the  defense  of  jurisdiction  was 
not  raised  and  insisted  on  in  the  answer,  which  should  have 
been  in  order  to  enable  the  appellant  to  raise  the  question  on 
the  hearing  of  the  case  in  the  court  below  or  here. 

We  are  satisfied  from  the  evidence  preserved  in  the  record 
that  the  allegations  of  the  bill  are  well  sustained,  and  that  it 
was  the  intention  of  the  appellant  to  use  the  vault  and  structure 
for  the  purpose  of  a  privy,  and  that  it  vsrould  have  created  a 
nuisance  to  the  property  of  appellees  and  endangered  their 
health,  and  that  the  damage  would  have  been  irreparable. 
The  nature  of  the  structure  itself  strongly  indicates  that  it 
was  the  purpose  of  appellant  to  use  it^as  a   privy,  it  being 
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peculiarly  fitted  for  such  purpose.  From  this  and  the  fact 
that  lie  told  appellee,  O.  D.  Wilbar,  and  others,  that  such 
W3A  his  intention,  is  enough  upon  which  to  base  the  decree 
and  fiiidins^  of  the  court  below,  and  his  mere  dental  would  not 
be  sufficient  under  the  circamstancas  to  overcome  the  evi- 
dence. Having  told  appellees  that  such  washis  intention,  and 
the  fact  that  ho  was  constructing  a  vault  fitted  for  such  pur- 
pose, should  estop  appellant  from  denying  it  afterward  to 
escape   costs. 

The  old  structure  situate  there,  and  used  as  a  privy  at  the 
time  of  the  sale  from  appellant  to  appellees  of  their  portion 
of  the  lot,  had  become  a  nuisance,  and  had  been  torn  down 
by  appellant,  and  ho  had  no  ra>re  right  to  construct  a  new  one 
than  if  the  old  one  had  not  been  there  at  the  time  of  the  sale 
to  appellees.  The  appellant  can  not  be  disappointed  or  injured 
by  the  granting  of  the  injunction,  as  he  did  not,  as  he  de- 
clares in  his  answer,  and  testified  to,  intend  to  use  the  structure 
as  a  privy.  The  costs  are  really  the  only  matter  in  question, 
and  his  statements  to  appellees  prior  to  the  commencement 
of  the  suit,  that  he  intended  to  build  the  privy  in  the  place 
where  this  vault  was  located,  was  cause  enough  to  justify  the 
appellees  in  bringing  this  action. 

Being  fully  satisfied  with  the  action  of  the  court  below  we 
affirm  the  decree  of  that  court* 

Decree  affirmed 


Mary  McManus 

V. 

JoHJf  Mills. 


1.  HusBAiTD  AND  WIFE. — ^Where  a  husband  in  failing  circumstances 
makes  a  conveyance  to  his  wife,  if  such  conveyance  is  made  in  good  &Ith 
it  will  be  suBtained  to  the  extent  of  the  consideration  actually  paid. 

2.  MouTGAOE  TO  WIFE. — Where  appellee  levied  upon  certain  property 
claiming  it  belonged  to  his  debtor,  the  husband,  and  appellant,  the  wife, 
claimed  it  Bs  her  own,  and  on  the  trial  in  the  court  below  offered  to  show 
that  she  had  loaned  her  husband  9800  received  from  her  father's  estate,  and 
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offered  in  evidence  a  promisRory  note  and  chattel  mortgage  griven  to  her  by 
her  husband  on  the  property  in  question,  held,  th^t  it  was  error  to  exclude 
the  evidence  from  the  jury  and  direct  a  verdict  for  appellee. 

Appeal  from  the  Connty  Court  of  La  Salle  county ;  the 
Eon.  HlbamT.  Gilbert^  Judge,  presiding;  opinion  filed  April 
6,1886. 

Messrs.  Richolson  &  Gentleman,  for  appellant;  cited  Tom- 
linson  v.  Matthews,  98  HI.  178. 

Mr.  B.  D.  Snow,  for  appellee;  cited  Simmons  v.  C.  &  T.  K. 
Co.,  110  111.  340  ;  Miller  v.  Payne,  4Bradwe11, 112. 

Bakeb  J.  A  constable  held  an  execution  against  Archibald 
McManus,  husband  of  appellant,  and  levied  it  on  certain  horses. 
The  property  was  claimed  by  her  and  a  trial  of  the  right 
of  property  before  a  justice  of  the  peace  resulted  in  her  favqr. 

On  appeal  to  the  county  court,  a  jury  was  impaneled  to  try 
the  case  de  novo.  Appellant  introduced  in  evidence  a  promis- 
sory note  executed  by  her  husband  to  her  for  $1,679.32,  dated 
December  27,  1884,  and  a  chattel  mortgjige  of  the  same 
date  from  him  to  her  on  the  horses  in  question  and  some  oth- 
er stock,  given  to  secure  said  note  ;  and  also  provided  that  in 
1872,  and  subsequent  to  her  marriage,  she  received  the  sum 
of  eight  hundred  dollai-s  in  money  from  the  estate  of  her  de- 
ceased father.  She  also  introduced  evidence  tending  to  prove 
that  shortly  after  her  receipt  of  the  $800  she  loaned  it  to  her 
husband,  wlio  used  it  in  making  payment  of  a  note  of  his  for 
$1,000  and  drawing  ten  per  cent,  interest,  that  had  been  given 
for  a  part  of  the  purchase  money  of  his  farm  ;  and  that  the 
note  and  mortgage  to  her  were  executed  in  order  to  secure 
the  payment  of  this  $800,  boiTOwed  by  the  husband,  and  inter- 
est thereon.  She  testified  positively  that  the  money  was  loaned, 
and  produced  the  $1,000  land  note  that  had  been  paid  off, 
and  testified  she  took  possession  of  it  at  the  time  of  the  ti'aiis- 
action  in  order  to  show  tliat  she  had  loaned  her  husband  the 
money  to  make  payment.  She  also  stated  she  had  asked  her 
husband  at  different  times  for  the  money,   and  told  him  she 
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mnst  have  it ;  that  she  held  the  (1,000  note  as  the  inonsy  be- 
longing to  her,  and  it  was  all  she  had  to  show  for  it  nntil  the 
note  and  mortgage  in  issue  were  given  ;  and  that  she  knew  her 
husband  was  heavily  in  debt  when  she  took  the  latter.  Tlie 
testimony  of  appellee  was  quite  fully  corroborated  by  that  of 
her  brother,  John  Kerns. 

Tlioreupon,  ap))e1]ant  having  closed  her  case,  all  the  evi- 
dence introduced  by  her  was,  on  motion  of  appellee,  excluded 
from  the  jury,  and  the  jury  directed  to  return  a  verdict 
against  her.  A  verdict  was  so  entered  and  judgment  ren- 
dered thereon. 

The  action  of  the  court  was  erroneous.  The  jury  should 
have  been  permitted  to  pass  upon  the  case.  The  $800  and 
interest  thereon,  if  they  amounted  to  the  face  of  the  note  of 
December  27,  1884,  and  if  it  was  a  honafide  loan,  made 
with  intention  it  should  be  paid  back,  and  believed  by  the  jury 
to  be  such,  afforded  an  ample  consideration  for  the  note  and 
mortgage;  and  it  would  seem  the  note  and  mortgage  and 
other  evidence  introduced,  if  the  ti'ansaction  appeared  to  the 
jury  to  be  in  good  faith,  made  out  h  prima  facte  case. 

In  Whitford  v.  Daggett,  84  111.  144,  it  was  held  that  since 
the  Married  Women's  Act  of  1861,  money  of  the  wife  loaned 
to  the  husband,  either  before  or  after  marriage,  is  a  proper 
charge  against  him  while  living,  and  against  his  estate  after 
his  death.  In  Payne  v.  Miller,  103  LI.  402,  it  was  eaid : 
"  With  respect  to  the  right  of  a  husband  to  make  a  convey- 
ance to  his  wife  when  in  failing  circumstances,  the  law  is  well 
settled  he  may  do  so  when  made  upon  a  full,  fair  considera- 
tion, and  where  such  conveyances  are  made  in  good  faith 
they  will  be  sustained  to  the  extent  of  the  consideration  act- 
ually paid  and  no  further."  In  Tomlinson  v.  Matthews.  98 
m.  178,  the  moneys  included  in  the  two  promissory  notes 
there  involved  had  been  loaned  by  the  wife  to  the  hut^band 
from  time  to  time  and  in  various  amounts,  some  of  them  as 
much  as  eight,  nine  and  even  ten  years  prior  to  the  execution 
of  said  notes;  and  when  the  moneys  were  got  nothing  was  said 
about  paying  them  back.  In  that  case  the  authorities  in  this 
State  bearing  upon  the  matter  involved  were  discussed,  and 
the  court  deduced  therefrom  three  principles : 
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"Ist  The  husband  may  prefer  the  wife  (she  being  a 
creditor)  to  other  creditors,  provided  the  preference  is  based 
upon  a  valaable  consideration,  and  is  made  in  good  faith. 

"  2d,  As  to  the  property  of  the  wife,  protected  as  her  sep- 
arate property  by  the  statutes  in  force  in  reference  thereto, 
the  husband  occupies  the  .  same  relation  as  over  a  stranger. 
She  may  sell  it  or  loan  it  to  him,  or  constitute  him  her  agent 
for  its  management  and  disposition;  but  a  gift  of  it  by  her  to 
him  will  not  be  presumed  in  the  absence  of  proof  to  that  ef- 
fect" 

Of  course  these  conclusions,  formulated  by  the  Supreme 
Court,  are  to  be  taken  as  subject  to  the  restrictions  imposed 
by  section  9  of  the  statute,  relating  to  husband  and  wife ;  and 
a^so  to  the  principle  that  the  relation  of  the  parties  may  be 
considered  with  reference  to  the  weight  to  be  given  or  infer- 
ence di*awn  from  their  conduct  and  dealings  with  regard  to 
the  separate  property  of  the  wife.  See  Patten  v.  Patten,  75 
111.446. 

The  cases  of  Wortman  v.  Price,  47  111.  22,  Patton  v. 
Gates,  67  Id.  164,  Kahn  v.  Wood,  82  Id.  219,  and  Hockett  v. 
Bailey,  86  Id.  74,  cited  by  appellee,  we  do  not  understand  to 
be  authorities  in  point  in  the  present  litigation.  The  doc- 
trine of  a  line  of  cases  of  which  those  cited  are  samples,  is. 
that  if  the  wife  allows  the  husband  to  use  her  capital  in  hi& 
business  or  as  his  own,  and  invest  and  re-invest  it  in  his  own 
name,  and  thereby  obtains  credit  on  the  faith  of  his  being  the 
owner  of  the  property,  she  will  not  be  permitted  to  interpose 
her  claim  thereto,  to  the  injury  of  the  creditors  of  the  hus- 
band. Here,  there  is  no  question  of  the  ownership  of  par- 
ticular property,  claimed  by  the  wife  to  have  been  bought 
with  her  means;  but  the  title  of  Archibald  McManus  to  both 
the  farm,  in  part  payment  for  which  the  $800  was  paid,  and 
to  the  horses  and  stock  on  which  the  chattel  mortgage  was 
given,  is  conceded  by  appellant.  The  judgment  is  reversed 
and  the  cause  remanded  for  anotlier  trial. 

Beversed  and  remanded. 
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W.  W.  Cook,  use,  etc. 

V. 

John  Habkison  et  au 

1.  Pabol  attthobitt  to  bxbcdtb  ohattbl  hobtoage.  —  FrtoI 
authority  to  execute  a  chattel  mortgage  ia  BufiBcient.  Where  one  who  has 
parol  authority  to  execute  a  chattel  mortgage,  executes  it  under  seal,  the 
seal  is  surplusage. 

2.  AojsNCT— Refebbiito  act  to  powbb.— In  order  to  uphold  the  in- 
strument courts  will  refer  the  act  to  the  power  that  the  agent  had. 

Appeal  from  the  Circuit  Court  of  McHenry  county ;  the 
Hon.  Chablbs  Kellum,  Jndf^  presiding.  Opinion  filed 
April  5,  1886, 

This  was  a  suit  commenced  by  the  appellee  against  the  ap- 
pellant on  a  replevin  bond  dated  June  6,  1884:,  in  a  suit  whore- 
in  the  appellant  Harrison  was  plaintiff  and  the  usee,  and  Asad 
Udel  was  defendant,  and  who  was  the  sheriff  holding  the 
property  hereafter  named  on  an  execution  in  favor  of  Eliza- 
beth Coggin  V.  Fi-ank  F.  Coggin,  and  appellee  was  the  coroner 
to  whom  the  writ  was  directed  and  the  payee  of  the  replevin 
bond.  The  appellant  Lim^ey  was  the  security  of  Harrison 
on  the  replevin  bond.  The  court  at  the  January  term,  1885, 
adjudged  that  the  said  property  bo  returned,  the  appellant 
Harrison  failing  in  his  said  suit ;  and  the  property  not  being 
returned  to  the  sheriff,  this  suit  was  brought  on  the  replevin 
bond  to  recover  the  damages,  and  appellee  recovered  of  appel- 
lants the  sum  of  $1,800  debt,  the  amount  of  the  bond,  and  $322- 
•16  the  amount  of  the  damages,  debt  to  be  satisfied  in  payment  of 
damages  and  costs  of  suit,  from  which  judgment  this  appeal 
is  taken.  The  appellants  pleaded  that  tiie  merits  of  the  1*0- 
plevin  suit  had  not  been  tried,  and  that  the  property  in  question, 
being  Bixteen  head  of  cows,  belonged  to  the  appellant  Harri- 
son. The  question  of  Harrison's  right  to  the  property  was 
the  main  issue  tried.  A  jury  was  waived,  and  trial  by  the 
court  and  the  finding  of  the  court  under  the  evidence  is  as- 
signed for  error. 
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Ml*.  B.  N.  Smith  and  Mr.  C.  P.  Ba^rnes^  for  appellants  ;  as 
to  anthortty  to  execnte  chattel  mortgages,  cited  Jones  on  Chat- 
tel Mortgages,  2  Ed.  §  52 ;  Dispatch  Line  v.  Bellamy  Mfg. 
Co.,  12  N.  H.  205 ;  1  Parsons  on  Contracts,  6  Ed.  569  ;  Sher- 
man V.  Fitch,  98  Mass.  59 ;  Topley  v.  Butterfield,  1  Met.  515. 

If  an  agent,  constituted  such  by  jwirol,  executes  an  iustm- 
msnt  for  his  principal  which  the  law  does  not  require  to  be 
under  seal,  his  use  of  a  seal  will  be  treated  as  surplusage :  2 
Parsons  on  Contracts,  6  Ed.  721 ;  Beidler  v.  Fish,  14  Brad- 
well,  29 ;  Truett  v.  Wainwright,  4  Qilm.  411 ;  Story  on 
Agency,  Note  1,  §  49. 

Messrs.  Shebwood  &  Jokes,  for  appellees. 

Lacet,  p.  J.  The  appellant  Han*ison  claims  the  property, 
by  virtue  of  a  chattel  mortgage  executed  by  Frank  F.  Coggin, 
the  defendant  in  the  execution,  by  his  agent  M.  M.  Clothier,  it 
baing  executed  and  acknowledged  by  Clothier,  claiming  to  be 
the  agent  or  attorney  in  fact  of  said  Coggin,  in  Coggin's  be- 
half. The  debt  which  the  mortgage  was  made  to  secure  being 
due  from  Coggin  to  appellant  Harrison,  was  $275.  It  seems 
that  appellant  Harrison  held  an  old  note  and  chattel  mortgage 
on  the  cows  from  Coggin,  and  that  the  note  and  mortgage  in 
question  was  executed  by  Clothier  as  the  agent  or  attorney 
of  his  principal,  and  by  the  advice  and  consent  of  the  mother 
of  said  Coggin,  who  is  the  same  person  who  afterward  ob- 
tained a  judgment  against  her  son  and  ordered  out  an  execu- 
tion and  had  the  cows  levied  on  to  pay  it  On  account  of  this 
levy  and  seizure  the  replevin  suit  originated  in  which  the  bond 
in  question  was  given.  The  mother's  name  was  Elizabeth 
Coggin.  The  mortgage  in  question  was  executed  in  October, 
1883.  Before  the  mortgaged  indebtedness  had  matured  or  the 
time  for  which  the  mortgage  was  made  to  run  had  expired, 
the  mother,  abjut  March,  1884,  obtained  a  judgment  against 
her  son  by  confession  on  a  judgm3nt  note.  There  appears  to 
be  but  one  question  in  this  case  for  our  solution,  the  determi- 
nation of  which  settles  the  rights  of  the  parties  herein,  and 
that  is,  was  the  mortgage  so  executed  by  Clothier  valid  and 
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binding  on  Coggin.  If  it  was,  then  the  appellee  should  have 
recovered  no  more  than  nominal  damages ;  if  it  was  invalid, 
then  the  judgment  of  the  court  below  should  stand.  The 
mortgage  was  duly  recorded,  and  no  other  question  arises  than 
the  one  stated. 

The  appellant  Harrison  showed  that  Clothier  had  full  and  com- 
plete parol  authority  from  Coggin,  the  owner  of  the  cows,  which 
had  never  been  revoked,  to  execute  the  mortgage  in  question; 
and  this  fact  is  not  denied  by  appellee's  attorneys  in  their  brief, 
nor  is  it  seriously  controverted  that  parol  authority  to  execute 
a  chattel  mortgage  is  sufficient.  Upon  this  point  we  think 
there  can  not  be  much  doubt.  It  is  laid  down  in  Jones  on 
Chattel  Mortgages  that  "an  agent,  constituted  such  by  parol, 
may  execute  a  valid  mortgage  of  his  principal's  personal  prop- 
erty, it  not  being  necessary  that  such  mortgage  should  be  exe- 
cuted under  seal."  Jones  on  Chattel  Mortgages  (2  Ed.  Sec. 
52,  102)  and  authorities  cited  in  note.  The  mortgage  in 
question,  it  appears,  was  executed  under  seal  by  Clothier,  but 
this  would  not  vitiate  it 

The  exercise  of  an  excess  of  authority  would  not  vitiate  and 
render  nugatory  the  act  for  that  reason,  if  he  had  authority  to, 
and  did  perform  the  act  which,  without  the  excess,  would  have 
been  sufficient  The  chattel  mortgage  did  not  become  a  spe. 
cialty  on  account  of  the  seal.  Clothier  had  no  right  to  attach 
the  seal,  it  being  beyond  his  authority.  The  mortgage  should 
be  treated  as  having  been  executed  without  a  seal,  and  in  this 
form  it  was  valid.  Beidler  v.  Fish,  14  Bradwell  29;  Truett 
V.  Wainwright,  4  Gil.  411.  Other  authorities  might  be  cited  but 
we  think  it  is  unnecessary.  In  exec  i ting  the  moi*tgage  Cloth, 
ier  signed  as  "  attorney  in  fact "  for  Coggin  instead  of  signing 
it  as  agent. 

The  evidence  shows  that  at  the  time  he  executed  the  mort- 
gage he  had  a  power  of  attorney  concerning  some  real  estate 
only.  This  fact  is  relied  on  almost  wholly  by  counsel  for 
appellee  as  being  fatal  to  the  validity  of  the  mortgage. 

We  do  not  think  that  the  point  is  well  taken. 

From  the  evidence  it  does  not  appear  very  clear  whether 
Clothier  thought  the  parol  authority  was  a  power  of  attorney 


Digitized  by 


Google 


Second  Disteict — Decembeb  Term,  1885.  405 

The  People  v.  Stevens. 

or  whether  he  thought  he  had  power  by  virtue  of  his  real  es- 
tate power,  nor  do  we  think  it  makes  any  material  diflFerence, 
He  did  execute  the  mortgage,  and  he  did  have  the  power  by 
parol,  and  did  not  have  it  by  virtue  of  any  power  of  attorney. 
In  order  to  uphold  the  instrument,  courts  will  refer  the  act  to 
the  power  that  the  agent  had.  The  execution  of  the  instru- 
ment was  done  under  claim  by  Clothier  of  a  power  of  attorney 
— a  more  comprehensive  agency  than  the  parol  authority ;  yet 
he  had  an  agency,  and  one  that  was  ample  authority  for  what 
he  did.  Coggin  had  told  appellant  Harrison  that  he  had  given 
such  agency  to  Clothier,  and  he  in  fact  had  done  so,  and  a  mis- 
take as  to  the  nature  of  it  should  not  vitiate  the  act  The  agent 
intended  to  execute  a  valid  moi*tgage,  and  it  was  accepted  as 
such  by  Harrison,  and  we  think  the  mortgage  was  valid.  For 
the  reason  that  the  finding  of  the  court  on  the  question  of  the 
rights  of  appellant  Harrison  under  the  chattel  mortgage  is 
manifestly  against  the  weight  of  the  evidence,  probably  aris- 
ing from  a  mistaken  notion  of  the  law  as  to  the  validity  of 
the  mortgage,  we  reverse  thejudgmentof  the  court  below  and 
remand  the  cause  for  a  new  trial. 

Beversed  and  remanded 


The  People,  etc., 

V. 

Eddie  Stevens. 


1.  Bastabdt  Act. — ^A  prosecution  ander  the  Bastardy  Act  is  a  civil  pro- 
ceeding. 

2.  Same— JuRiSDicTiON.^A  bastardy  proceeding  is  properly  and  pri- 
marily within  the  jurisdiction  of  county  courts  at  their  probate  term. 

Ekror  to  the  Circuit  Court  of  DeKalb  county  ;  the  Hon.  C. 
W.  Upton,  Judge,  presiding.     Opinion  filed  April  5,  1886. 

Mr.  J.  B.  Stephens,  for  plaintifiE  in  error  ;   that  a  prosecu- 
tion under  the  Bastardy  Act  is  a  civil  proceeding,  cited  Mann 
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V.  People,  35  111.  467  ;  Pease  v.  Hubbard,  37  LI.  257 ;  Malo- 
ney  v.  People,  38  111.  62 ;  People  v.  Noxon,  40  111.  30 ;  Alli- 
son V.  People,  45  111.  37. 

Mr.  D.  J.  Cabnbs,  Mr.  G.  H.  Dbnton  and  Mr.  N.  F.  Nich- 
ols, for  defendant  in  error. 

Eakes,  jr.  This  was  a  bastardy  proceeding.  Defendant  in 
error  was  tried  at  the  March  term,  1885,  of  the  County  Court 
of  DeKalb  county,  it  being  a  probate  term  of  the  court,  and 
upon  being  found  to  be  the  real  father  of  the  bastard  child 
of  the  complainant,  Lizzie  Elfmann,  and  adjudged  to  pay  $100 
for  the  first  year  and  $50  yearly  for  nine  years  thereafter, 
for  the  support,  maintenance  and  education  of  the  child,  and 
also  to  pay  the  costs  of  prosecution,  he  perfected  an  appeal 
to  the  Circuit  Court  of  the  county.  At  the  June  term,  1885, 
of  the  DeKalb  Circuit  Court,  the  cause  was,  at  the  instance  of 
defendant  in  error,  dismissed  for  want  of  jurisdiction,  upon 
the  ground  that  the  county  court  had  no  legal  authority  to 
try  a  bastardy  case  at  a  probate  term.  The  propriety  of  this 
ruUng  of  the  circuit  court  is  the  only  question  to  be  decided 
upon  this  writ  of  eiTor. 

Prior  to  1872  circuit  courts  had  exclusive  jurisdiction  in 
prosecutions  for  bastardy,  but  by  the  act  in  force  July  first  of 
that  year  the  county  courts  were  given  jurisdiction  in  such 
cases.  The  third  section  of  the  Bastardy  Act  provides  that 
justices  of  the  peace  before  whom  the  complaint  is  heard 
shall,  if  sufficient  cause  appears,  bind  the  putative  father  ia 
bond,  with  sufiicient  security,  to  appear  at  the  next  county 
court  to  be  holden  in  the  county,  to  answer  the  charge,  and 
that  the  warrant  and  bond  shall  be  returned  to  that  court. 
The  fourth  section  provides  that  the  county  court,  "at  its 
next  term,  shall  cause  an  issue  to  be  made  up,  whether  the  per- 
son charged  is  the  father  of  the  child  or  not,  which  issue  shall 
be  tried  by  a  jury."  An  act  to  increase  the  jurisdiction  of 
the  county  courts  also  went  in  force  at  the  same  date,  whereby 
those  courts  were  given  concurrent  jurisdiction  with  the  cir- 
cuit courts  in  all  that  class  of  cases  where  justices  of  the  peace 
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have  jurisdiction,  where  the  amount  claimed  or  value  of  the 
property  in  controversy  did  not  exceed  $500,  and  in  appeal 
cases,  and  in  certain  criminal  cases  and  misdemeanors.  All 
matters  within  the  jurisdiction  of  the  county  court  were  at 
that  time  cognizable  at  all  its  terms;  and  there  was  no  distinc- 
tion of  its  term)  into  law  terms  and  probate  term3.  So  from 
July,  1872,  to  July,  1874,  the  county  com-t  had  jurisdiction 
in  bastardy  proceedings,  and  it  was  cxercisat)le  at  any  of  its 
terms;  and  this  jurisdiction  was  vested  by  the  act  of  1872 
concerning  bastardy,  as  was  expressly  held  in  People  v.  Wood- 
side,  72  111.  407. 

The  County  Court  Act  of  1874,  in  force  July  1  of  that  year, 
repealed  the  County  Court  Act  of  1872,  made  provision  for 
both  probate  term?  and  law  terms  of  county  courts,  and  gave 
such  courts  law  jurisdiction  the  samo,  with  the  single  excep- 
tion of  appeal  cases,  as  that  which  had  been  conferred  by  the 
act  which  was  repealed;  and  it  provided  that  the  criminal 
and  law  cases  should  all  be  cognizable  at  the  law  terms.  The 
fifth  section  conferred  upon  these  courts  jurisdiction  in  all 
matters  of  probate  and  in  certain  other  specliied  matters,  and 
also  decreed  they  should  have  "such  other  jurisdiction  as  is 
or  may  be  provided  by  law."  "All  of  which,"  it  was  further 
there  enacted,  "except  as  hereinafter  provided,  shall  be  con- 
sidered as  probate  matters,  and  be  cognizable  at  the  probate 
terms."  The  matters  referred  to  by  the  clause  "  except  as 
hereinafter  provided,"  are  the  matters  specified  in  the  seventh 
section  of  the  act,  and  are  that  class  of  cases  wherein  justices 
of  the  peace  now  have  or  may  hereafter  have  jurisdiction, 
where  the  amount  clain^od  or  the  value  of  the  property  in 
controversy  does  not  exceed  $500,  and  criminal  oflfenses  and 
misdemeanors  whore  tho  punishment  is  not  imprisonment  in 
the  penitentiary  or  death.  It  is  clear  that  a  bastardy  proceed- 
ing does  not  come  within  the  provisions  of  this  section  seven, 
or  of  the  exception  contained  in  section  five.  Justices  of  the 
peace  do  not  have  jurisdiction  to  ti'y  bastardy  cases;  they 
merely  have  power  to  hold  preliminary  examinations,  and  for 
good  cause  shown,  bind  over  for  trial  before  another  tribunal. 
But  it  is  contended  that  bastardy  ciises  are  to  be  classed  with 
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criminal  offenses  and  miedenioaDors^  and  tried  only  at  tlie  law 
terms  of  the  county  court.  This  does  not  seem  to  be  tlie  law 
in  this  State.  In  McCoy  v.  The  People,  71  III.  Ill,  the  cases 
were  quite  fully  discassod,  and  it  was  thei*o  lieM  a  prosecution 
for  i>astardy  is  a  civil  proc:3eding.  In  Rawlin;^d  v.  The  Peo- 
ple, 102  III.  475,  it  was  said:  *^^It  is  well  settled  by  tlie  decis- 
ions of  this  court  that  a  prosecution  under  the  Bastai-dy  Act  is 
a  civil  and  not  a  criminal  proceeding." 

The  County  Court  Act  of  1874  provides  that  the  terms  of 
the  court  for  probate  matters  shall  commonc^e  on  the  third 
Monday  of  each  month  except  the  months  in  which  law  terms 
are  to  bo  held,  and  that  the  law  terms  of  the  court  shall  com- 
mence on  the  second  Mjndays  of  certain  specified  months  in 
the  several  counties  of  the  State.  Section  110  makes  provis- 
ion for  juries  at  the  law  terms,  and  section  111  for  juries  at 
the  probate  terms  whenever  it  shall  be  necessary  for  the  trial 
of  any  matter  pending  before  the  court.  Section  six  not  only 
provides  that  probate  terms  shall  not  be  held  for  tlic  months 
for  which  law  terms  are  established,  but  also  that  "all  matters 
cognizable  at  the  probate  terms  shall  also  be  cognizable  at  tlie 
law  terms." 

A  bastardy  proceeding  is  not,  either  primarily  or  exclusively, 
cognizable  at  the  law  terms,  as  it  is  neither  a  criminal  case,  nor 
of  that  class  of  civil  cases  in  ^hich  justices  of  the  peace  have 
jurisdiction.  Such  proceeding  is  properly  and  primarily 
within  the  jurisdiction  of  the  county  courts  at  their  probate 
terms,  for  the  jurisdiction  to  try  such  cases  is  expressly  given 
to  these  courts  by  the  Bastai'dy  Act,  and  the  fifth  section  of 
the  County  Court  Act  enacts  that  not  only  all  matters  over 
which  jurisdiction  is  conferred  by  that  section,  but  also  all 
such  otiier  jurisdiction  as  is  or  may  be  provided  by  law  for 
the  county  courts,  except  that  given  to  try  criminal  pros- 
ecutions and  the  class  of  cases  wherein  justices  of  the  peace 
have  jurisdiction,  shall  be  considered  as  probate  matters,  and 
be  cognizable  at  the  probate  terms.  There  is  no  jurisdiction 
to  try  bastardy  cases  at  tlie  law  terms,  except  by  virtue  of  tlie 
last  clause  of  section  six,  and  then  it  is  only  by  reason  of  their 
being  cognizable  at  the  probate  terms.    The  conclusion  is. 
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tbat  such  cases  may  be  tried  indifferently  either  at  the  law  or 
at  the  probate  terms  of  the  county  court. 

It  follows  that  the  judgment  of  the  circuit  court  dismissing 
the  proceeding  and  ordering  it  to  be  stricken  from  the  docket 
was  erroneous.  The  judgment  is  reversed  and  the  cause 
remanded,  with  instructions  to  reinstate  it  upon  the  docket 

Eeversed  and  remanded. 


46  445{ 
19  4(H)  i 
09    566 


William  R  Holder  IS  J^l 

V. 

City  of  Galena. 

1.  Ordinakcicb  of  ctft— Mb;im5Hawt'8  LICEW8E.— a  city  organized 
under  the  provisions  of  the  general  incorporation  law  has  no  power  to  re- 
quire merchan  s  to  take  out  a  license  or  to  enact  an  ordinance  containing 
such  a  requirement. 

2.  AcTiow  TO  BBCOYBR  MOiTsr  PAID.— An  action  on  the  case  by  appellant 
to  recover  back  money  paid  to  a  city  for  a  merchant's  licease,  where  it  was 
alleged  that  the  city  officials  fraudulently  represented  that  an  ordnance 
was  in  existence  requiring  such  license,  etc.  Heidi  that  there  can  be  no  re- 
covery, as  the  money  was  paid  without  compulsion  or  duress  and  not  under 
protest,  and  appellant  was  required  at  his  peril  to  know  that  there  waa 
and  could  be  no  such  ordinance  or  license. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  William  Beown,  Judge,  presiding.  Opinion  filed  April 
5, 1886. 

Messrs.  Bbdfobd  &  Waodin,  for  appellant 

Messrs.  Hodson  &  Spsnblkt,  for  appellee. 

Bakes  J.  This  was  an  action  on  the  case  to  recover  back 
moneys  paid  by  William  R.  Holder  to  the  city  of  Galena  for 
a  merchant's  license. 

The  substance  of  the  first  count  of  the  declaration  is  that 
the  city  of  Gralena  was  organized  under  the  general  incorpom- 
tion  act,  and  appellant  a  merchant  within  its  corporate  limit"^! 
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and  that  in  1882  the  citj,  bj  its  officers  and  agents,  falsely, 
frandalently  and  deccitfnilj  pretended,  he!d  ont  and  repre- 
sented to  him  that  a  certain  ordinance  of  the  citj  existed  in 
fall  force  and  effect,  wherebj  it  was  provided  that  all  persons 
engaged  in  the  business  of  vending  merchandise  within  the 
corporate  limits  should  obtain  a  license  so  to  do  from  the 
city,  and  that  for  a  failure  to  procure  such  license  such  merchant 
should  be  fined  not  exceeding  $20,  and  whereby  the  person 
so  offending  would  be  subject  to  arrest  and  imprisonment  or 
the  seizure  and  loss  of  his  property  and  estate.  That  by  rea- 
son of  the  premises  and  the  false  and  fraudulent  representa- 
tions thus  made  appellant,  relying  on  the  faith  of  these  repre- 
sentations and  not  knowing  them  to  be  false  and  fraudulent, 
and  for  the  purpose  of  obtaining  the  supposed  license,  and  es- 
caping the  supposed  fine  and  penalties  provided  by  the  sup- 
posed ordinance,  and  in  consideration  thereof,  paid  the  city 
divers  large  sums  of  money,  amounting  in  all  to  $200. 
Whereas  in  truth  and  in  fact  there  was  no  such  ordinance. 

The  other  counts  of  the  declaration  state  in  subitance  that 
the  city  had  in  its  possession  a  certain  void  and  fraudulent 
djvice  purporting  to  b3  a  license,  and  which  it,  by  its  officers 
and  agents,  represented  it  was  necessary  appellant  should  pro- 
cure in  order  to  bo  permitted  to  transact  his  business  of  mer- 
chant within  the  city,  and  that  he  relied  on  these  representa- 
tions and  believed  them  to  be  true ;  and  tliat  the  city,  by  and 
thro^igh  its  officers  and  agents,  did  utter,  pass,  put  off  and  de- 
liver to  appellant  the  supposed  license  as  good,  valid,  suffi- 
cient and  necessary,  and  obtain  from  him  therefor  large  sums 
of  money,  to  wit,  $200,  and  whereby  said  money  was  entirely 
lost  to  him.  Some  of  these  counts  contain  the  additional  aver- 
ment that  the  pretenses  and  representations  were  false  and 
fraudulent,  and  that  no  such  license  was  necessary,  and  that 
there  was  no  such  ordinance  in  existence  as  was  represented 
in  the  license. 

A  demurrer  to  the  declaration  and  each  count  thereof  was 
sustained  by  the  court,  and  appellant  electing  to  stand  by  his 
pleading,  final  judgment  was  rendered  against  him. 

The  city  of  Galena  is  organized  under  the  provisions  of  the 
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general  incorporation  law,  and  consequently  it  has  no  power  to 
requii'e  merchants  to  take  ont  a  license  or  to  enact  an  ordi- 
nance containing  such  a  requirement.  City  of  Cairo  v.  Bross, 
101  111.  475. 

It  is  a  settled  principle  of  the  law  that  where  a  person,  in 
the  absence  of  fraud  or  mistake,  pays  money  voluntarily  and 
without  compulsion  or  duress  of  person  or  goods,  and  not  under 
protest,  ho  can  not  afterward  recover  it  back.  It  is  not 
claimed  in  the  case  at  bar  that  the  license  money  was  paid  under 
protest,  or  that  there  was  any  legal  duress.  The  ground  taken 
by  appellant  is  that  the  action  is  ez  delicto  to  recover  damages 
for  a  tort ;  that  the  money  was  obtained  through  fraud ; 
that  the  false  pretense  that  there  was  an  ordinance  of  the  city 
requiring  appellant  to  take  out  a  license  as  a  merchant  was 
with  reference  to  a  question  of  fact,  or  a  mixed  question  of  law 
and  fact,  and  that  the  rules  apply  that  govern  the  case  of  a 
fraudulent  misrepresentation  of  facts. 

.^  If  it  be  admitted  that  ordinarily  the  existence  or  non-exist- 
ence of  a  city  ordinance  is  a  question  of  fact,  and  that  igno- 
rance of  the  existence  of  such  ordinance  will  b3  held  to  be  igno- 
rance of  fact,  yet  it  seems  to  U3  that,  as  applied  to  this  case, 
there  lies  back  of  this  another  matter  that  should  be  taken  into 
consideration.  The  courts  do  not  take  jurisdiction  of  an  ordi- 
nance, but  it  must  be  proven  and  introduced  in  evidence.  The 
question  of  the  enactment  of  an  ordinance,  or  of  its  publica- 
tion as  required  by  the  organic  law  of  the  municipality,  or  of 
its  identification,  are  all  clearly  questions  of  fact.  But  here 
no  such  questions  are  involved  ;  the  averment  in  the  declara- 
tion  is  that  appellee  is  organized  under  the  general  incorpora- 
tion law ;  and  so  appellant  was  bound  to  know,  as  matter  of 
law,  that  the  city  of  Gulena  could  not  pass  such  an  ordinance 
as  is  mentioned  in  the  declaration  or  issue  a  merchant's  license. 
Ignorance  of  the  law  excuses  no  one ;  or,  to  speak  more  accu- 
rately, every  one  is  conclusively  presumed  to  know  the  law. 
Appellant  was  required,  at  his  peril,  to  know  there  was  and 
could  be  no  such  ordinance  or  license.  Knowing  this,  he  had 
no  legal  right  to  rely  on  the  statements  of  the  officers  and 
agents  of  the  city,  and  as  there  is  no  averment  he  paid  the 
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license  money 'under  either  duress  or  protest,  he  ranst  be  con- 
sidered as  having  paid  it  roluntarilj,  and  can  not  recover  it 
back.  If  he  did  not  wish  to  pay,  he  should  have  contested 
tlie  claim  of  the  city  and  made  his  defense  in  the  courts.  As 
he  must  be  presumed  to  have  known  there  was  no  such  ordi- 
nance, and  could  be  no  such  license,  there  necessarily  could  be 
no  deceit  or  fraud  practiced  upon  him. 

The  County  of  La  Salle  v.  Simmons,  5  Gil.  513,  and  Harvey 
et  a1.  V.  Town  of  Oiney,  42  HI.  336,  are  not  analogous  cases. 
In  the  first  mentioned  case  the  payment  was  compulsory,  and 
in  the  other  it  was  made  nnder  protest 

Tlie  demurrer  to  the  declaration  was  properly  sustained, 
and  the  judgment  of  the  court  is  affirmed. 

Affii'med. 


Coal  Eun  Coal  Co. 

V. 

Jameh  Coughlin. 


MiNnrch— Keeping  gates  closed.— Where  gates  are  placed  at  the  top  of 
coal  shafts,  as  provided  by  statute,  it  is  the  duty  of  the  mine  owner  to  use 
reasonable  care  to  prevent  the  ^tes  or  bars  becoming  or  remaining  open. 
AVhile  the  circumstances  in  this  case  tended  to  show  negligence  in  not  keep- 
ing the  gate  closed,  there  were  not  any  facts  developed  from  which  willful 
negligence  could  be  imputed,  and  it  was  therefore  error  to  submit  to  the 
jury  the  question  of  willful  negligence. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon. 
George  W.  Supp,  Judge,  presiding.  Opinion  filed  April  6, 
1886. 

Mr.  Walter  Keevss  and  Messrs.  Bull,  Stbawn  &  Buoeb, 
for  appellant 

Messrs.  Moloney,  Stead  &  Mum,  for  appellee. 

Lacey,  p.  J.     This  action  by  appellee  was  based  on  Sec  8 
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of  tlie  statute  of  1872,  in  regard  to  mines,  which  provides 
that  the  "top  of  each  shaft  shall  *  *  *  be  securely 
fenced  by  vertical  or  flat  gates,  properly  covering  and  protect- 
ing the  area  of  the  shaft"  The  appellee  fell  from  the  sur- 
face entrance  of  the  appellant's  coal  shaft  to  the  bottom  of 
the  mine  and  received  the  injuries  compenaation  for  which  is 
sought  in  this  action,  and  recovered  $2,000.  It  appears  that 
the  top  of  the  shaft  from  which  the  appellee  fell  was  pro- 
vided with  proper  fence  and  gates  in  accordance  witli  the  law, 
unless  there  was  a  want  of  a  lock  or  fastening  for  the  gate  if 
one  was  required,  or  unless  the  gate  was  negligently  allowed 
to  remain  open  by  the  appellant,  npon  which  we  express  no 
opinion.  It  would  be  a  question  of  fact  for  the  jury  whether 
the  gate,  without  a  lock,  would  properly  protect  the  area  of  the 
shaft,  as  well  as  whether  the  gate  was  negligently  allowed  to 
remain  open. 

Under  the  facts  of  the  case  the  question  in  regard  to  the 
lock  being  on  the  gate  is  of  little  importance.  This  action  is 
based  on  the  alleged  failure  of  the  appellant  to  keep  the  gate 
in  question  closed,  by  reason  of  which  the  appellee  fell  down 
the  shaft  and  received  the  injury  complained  of. 

It  would  have  made  no  difference,  as  to  the  happening  of 
this  accident,  how  many  locks  there  had  been  on  the  gate,  if 
they  had  remained  unlocked  and  the  gate  had  been  left  open 
and  unclosed,  as  is  claimed  was  done  by  the  mule  drivers  com- 
ing up  out  of  the  shaft,  aud  failing  to  close  it  after  them. 
According  to  the  custom  in  operating  the  mine,  these  mule 
drivei-s  came  up  out  of  this  shaft  and  out  through  this  gate 
about  six  o'clock  in  the  evening. 

Just  after  a  portion  of  them  had  ascended,  and  come  out 
this  accident  occurred.  It  appears  that  the  custom  was  for 
the  last  one  who  came  out  of  the  gate  to  shut  it  down,  the 
gate  being  raised  and  lowered  by  means  of  cords  and  weights. 
This  was  no  doubt  a  legitimate  and  proper  use  of  the  gate,  and 
the  shaft  and  the  accident  arose,  not  on  account  of  the  want 
or  insuflGiciency  of  a  lock,  but  because  the  gate  was  not  closed 
at  all,  which  could  have  happened  as  well  with  as  without  a 
lock.     Gates  like  these  are  made  for  use,  and  are  only  required 
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to  be  closed  when  not  necessary  to  be  open  in  and  about  the 
working  of  the  mine  in  like  manner  as  bars  and  gates  in 
fences  inclosing  railroad  tracks.  The  law  requires  railroads 
to  be  fenced  in  like  manner  as  the  act  in  qaestion  requires  the 
construction  of  these  gates  at  the  top  of  a  coal  shaft,  and  wo 
suppose  the  same  rule  would  apply  in  all  cases  where  there  is 
a  failure  to^keep  gates  closed  and  accidents  and  damages 
result  in  consequence.  Railroad  companies  are  not  held  liable 
where  the  gates  and  bars  are  left  open  and  remain  so  without 
their  fault,  and  damage  occurs  on  account  of  it.  The  I.  0.  R. 
R.  Co.  V.  Dickerson,  27  111.  55.  We  suppose  the  same  rule 
would  govern  in  case  gates  at  the  top  of  coal  shafts  get  or 
remain  open  without  the  fault  of  the  mine  owner,  and  dam- 
ages are  sustained  by  third  parties  in  consequence.  Neither 
railroad  companies  nor  mine  owners  are  insurers  against  dam- 
ages occurring  on  account  of  such  occurrences  where  they 
themselves  are  not  at  fault.  But  each  must  use  reasonable 
care  to  prevent  the  gates  or  bars  becoming  or  remaining  open ; 
and  reasonable  care  is  a  relative  term  depending  on  the  sur- 
rounding  circumstances  and  the  imminency  of  the  danger  on 
account  of  failure.  The  greater  the  damage  from  failure  the 
greater  the  care,  usiug  the  term  in  an  absolute  sense,  must  be 
used. 

What  would  be  ordinary  care  in  one  case  might  not  be  in 
another.  If  the  appellant  was  negligent  in  allowing  the  gate 
in  question  to  remain  open,  that  negligence  might  be  gross, 
might  simply  be  a  want  of  ordinary  care,  or  it  might  be  slight, 
or  it  might  have  been  so  gross  and  reckless  as  to  amount  to 
willful  negligence,  or  it  might  have  been  a  willful  omission  to 
make  any  attempt  to  comply  with  the  statute.  But  merely 
because  the  gate  or  gates  happened  to  be  open,  willful  negli- 
gence can  not  be  imputed,  or  rather  willful  disobedience  of  the 
legislative  act  in  question. 

While  the  circumstances  in  this  case,  as  shown  by  the  evi- 
dence, tended  to  show  negligence,  there  were  no  facts  de- 
veloped from  which  willful  negligence  could  be  imputed.  It 
was  proper  to  submit  the  case  to  the  jury  on  the  question  of  the 
want  of  ordinary  care  on  the  part  of  the  appellant  in  not  keep- 
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insr  the  gate  closed,  and  the  exercise  of  it  by  appellant  to  pre* 
vent  injury ;  but  we  think  it  was  improper,  and  tended  to  mis- 
lead the  jury  and  prejudice  the  rights  of  appellant,  to  submit 
the  question  of  willful  violation  of  the  law  in  not  keeping  the 
entrance  of  the  shaft  fenced  and  the  gate  closed,  as  was  done 
in  appellee's  second,  third,  and  fourth  instinictions. 

In  the  second  instruction  it  was  assumed  that  the  appellee 
"  stumbled  or  walked  into  the  shaft,"  "  because  of  the  willful 
negligence  of  appellant  in  not  keeping  the  top  or  entrance  of 
the  shaft  securely  fenced  by  gates."  The  evidence  was  that 
the  gates  were  there,  but  by  some  mishap  had  been  left  open, 
notwillfully,  however. 

Appellee's  counsel  insists  that  these  instructions  are  justified 
by  the  decisions  of  the  Supreme  Court  in  the  case  of  the  Litch- 
field Coal  Co.  V.  Taylor,  81  LI.  592.  It  is  insisted  tliat  *'  this 
case  covers  the  whole  ground,  and  is  directly  in  point,"  and  is 
<5onclusive.  He  also  cites  Wesley  Coal  Co.  v.  Healer,  84  111. 
126,  to  the  same  point.  We  have  examined  the  cases  cited, 
and  do  not  think  that  either  of  them  are  authority  for  the  in- 
structions given  herein.  The  first  named  case  was  where  the 
company  failed  to  comply  with  th8  law  in  using  cages  with- 
out "  sufficient  covering  overhead  on  the  box  used  for  hoisting 
purposes  for  the  protection  of  persons  lowered  or  hoisted  into 
the  mine,"  by  means  of  which  a  party  in  attempting  to  ascend 
from  the  mine  was  killed  by  the  falling  of  a  lump  of  coal. 
The  other  case  was  similar,  where  the  injury  resulted  from 
the  want  of  a  second  escapement,  which  the  law  requires.  In 
both  those  casesthelawhadbeenwillfully  disregarded,  and  not 
even  an  attempt  made  to  comply  with  it.  In  the  present  case 
the  appellant  had  attempted  to  comply  with  the  law  in  good 
faith,  and  had  supplied  the  gates  and  inclosure.  There  is 
no  analogy  between  those  cases  and  the  one  under  consid- 
eration. In  this  case  there  was  not  much  doubt  but  that  the 
gate  was  open  at  the  time  the  appellee  went  into  the  shaft, 
though  not  raised  over  from  two  to  four  feet.  For  the  court 
to  tell  the  jury  in  instructions  that  this  fact  made  it  willful,  as 
was  done  in  the  second  instruction,  was  very  detrimental  to  ap- 
]X)llant,  in  that  it  entirely  freed  appellee  from  showing  to  the 
jury  tliathewasj  at  the  time  of  the  accident,  in  the  exercise  of 
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ordinary  care,  and  it  would  also  have  a  tendency  to  ewell  ap- 
pellee's damages.  It  also  took  ont  of  the  case  the  right  that 
the  appellant  had  to  contest  the  issue  as  to  whether  or  not  it 
was  negligent  in  the  matter  of  the  gate  being  open,  which  it 
shonld  have  had  the  right  to  do. 

The  appellant  submits  another  point  which  it  claims  was 
en'or,  and  that  is,  in  the  refusal  of  the  court  to  give  its  of- 
fered instructions  7, 9,  10,  11,  and  12,  submitting  the  question 
to  the  jury  whether  or  not  the  gate  had  not  been  left  open  by 
the  co-employes  of  the  appellee,  and  whether  those  employed 
were  not  the  fellow  servants,  within  the  meaning  of  the  law, 
with  him.  If  so,  the  instruction  held  no  recovery  could  be 
had. 

We  are  of  the  opinion  that  the  court  committed  no  error  in 
refusing  those  instructions  so  offered. 

The  statute  imposes  on  all  coal  companies  the  obligation  to 
erect  gates  at  the  top  of  the  shaft,  and,  of  course,  to  use  rea- 
sonable care  to  keep  them  safely  closed  at  all  times  when  it  is 
not  necessary  to  open  them  for  use,  and  if  they  do  not  do  this, 
and  in  consequence  there  is  injury  to  any  of  their  employes, 
tliey  are  held  liable  under  Aie  statute,  and  the  law  of  fellow  serv- 
ants would  not  be  applicable.  This  doctrine  is  clearly  held  in 
the  case  of  The  Bartlett  Coal  and  Mining  Co.  v.  Eoach  et  al., 
68  111.  174,  and  by  this  court  also  in  the  case  of  appellant  here- 
in V.  Jones,  Adm'r,  decided  at  the  present  term  of  court 

It  is  not  necessary  to  pass  on  the  question  of  the  weight  of 
evidence  or  other  questions  raised,  although  we  will  say  we 
see  no  error  in  the  refusal  of  the  appellant's  eighth  refused 
insti*uction. 

It  narrows  the  question  of  the  alleged  negligence  on  appel- 
lant's part  into  too  confined  limits.  It  ignores  the  issue  wheth- 
er the  appellant  might  not  have  prevented  the  gate  being  left 
open,  or  ascertained  that  it  was  open,  after  being  opened,  by 
reasonable  care,  and  have  closed  it ;  and  the  jury  should  have 
been  allowed  to  pass  upon  those  questions,  as  well  as  the  others 
named. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 
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MoLiNE  Plow  Co. 
Lewis  Anderson. 

Master  and  bbbvant— iKSTRucrnoN— Defbcttvb  toom.— An  instruc- 
tion that  *'  the  law  requires  the  master  to  exercise  reasonable  care  in 
selectinfif  safe  tools  and  appliances  which  the  master  is  required  to  furnish 
for  his  servants'  use  in  his  employ;  and  although  a  tool  may  be  in  doubtful 
safety  and  although  its  character  may  be  as  well  known  by  the  servant  as 
the  master,  yet  if  the  master,  knowing  the  defect,  or  if  he  could  have  known 
it  by  the  exercise  of  due  diligence,  commands,  urges  or  induces  the  servant 
to  so  use  the  tool,  and  the  servant  is  injured  by  the  use  of  it  while  exercising 
due  care  in  his  own  behalf,  then,"  etc.,  held,  erroneous  in  not  adding  the 
proviso  to  the  rule,  that  if  the  tool  or  implement  was  so  obviously  insuffi- 
cient that  no  prudent  man  would  have  used  it.  then  there  could  have 
been  no  recovery. 

Appeal  from  the  Circuit  Court  of  Rock  Island ;  the  Hon.  A. 
A.  Smith,  Judge,  presiding.     Opinion  filed  April  5,  1885. 

Mr.  EuGBNB  Lewis  and  Mr.  W.  H.  Gest,  for  appellant 

Mr.  Wm.  Jackson  and  Mr.  M.  M.  Sturgeon,  for  appellee; 

Lacey,  p.  J.  This  was  an  action  on  the  case  by  the  ap- 
pellee against  appellant  to  recover  for  injury  received  by  the 
breaking  of  a  stick  in  moving  a  grind-stone  from  the  out  to 
the  inside  of  the  shop,  and  the  consequent  falling  of  the  stone 
on  his  leg  and  injuring  him.  The  verdict  and  judgment  was 
$2,000. 

The  appellant  was  engaged  in  the  manufacturing  of  plows, 
and  the  appellee  was.  one  of  its  servants  or  employes  engaged 
in  gi'inding  smoothly  the  face  of  the  mold-board  of  the  plows 
being  manufactured.  He,  at  the  time  the  accident  happened 
from  which  he  suffered  the  injury,  damages  for  which  is  sued 
for  here,  was  associated  with  a  number  of  other  employes,  all 
under  the  control  of  Orlof  Erickson,  their  foreman.  There 
was  evidence  tending  to  show  that  a  part  of  the  duties  of  these 
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servants  was  to  remove  grind-stones  from  the  outside  of  the 
shop  to  the  inside,  where  the  polishing  was  being  done  by 
means  of  these  stones,  a  distance  of  about  liftj  feet,  and  place 
them  in  ]X)sition  as  fast  as  the  one  in  use  gave  out.  The  em- 
ployes were  in  the  habit  of  assisting  each  other.  The  stones 
were  large,  six  feet  in  diameter  and  nine  inches  thick,  and 
weighed  about  2,500  pounds,  and  were  rolled  in  by  means  of  a 
stick  passed  through  the  eye  of  the  stone,  which  the  men  took 
hold  of  on  either  side  to  steady  it  in  rolling.  The  work 
of  grinding  the  plows  was  done  for  so  much  for  each 
piece  so  finished,  and  no  extra  pay  for  bringing  in  the  stones. 
On  this  occasion  ten  of  the  men,  appellee  among  them,  went 
out  to  assist  one  Peterson  to  bring  a  stone,  which  he  needed, 
his  having  been  ground  u)),  and  finding  the  stick  of  hard  wood 
that  they  had  been  accustomed  to  use  broken,  the  evidence 
tends  to  show  that  Erickson  urged  and  requested  the  appellee, 
with  the  others,  to  use  a  pine  stick  with  four  to  six  knots  in  it 
and  not  strong  enough  to  do  the  work,  after  appellee  had 
called  his  attention  to  the  fact,  claiming  it  wa?  not  strong 
enough.  Accordingly  the  stick  was  placed  through  the  eye 
of  the  grind-stone,  and  in  attempting  to  roll  the  stone  into  the 
shop,  in  the  ordinary  way,  the  stick  being  used  to  hold  up  and 
steady  the  stone,  it  broke  and  the  stone  fell  and  broke  into 
four  pieces,  a  piece  falling  on  each  leg  of  the  appellee,  one 
being  broken  by  the  fall  of  the  stone  above  the  knee,  and  the 
other  knee  being  injured.  Thus  a  most  serious  injury  was 
sustained. 

It  is  claimed  by  appellee  and  denied  by  appellant  that  Er- 
ickson had,  by  virtue  of  his  employment  by  the  latter,  the 
direction  and  control  of  the  men  in  moving  the  stones  as  well 
as  inspecting  the  grinders.  It  is  claimed  on  the  one  side  and 
denied  on  the  other  that  Erickson  urged  appellee  to  use  the 
pine  stick  after  having  been  notified  tliat  it  was  not  fit  for  the 
purpose. 

We  think  that  at  least  the  evidence  tends  to  show  the  af- 
firmative of  both  contentions.  It  was  contended  before  the 
jury,  and  is  here,  that  the  appellee  was  guilty  of  such  concur- 
rent and  contributory  negligence  as  to  bar  him  from  the  right 
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to  recov^er,  by  reason  of  uaing  the  defective  stick,  even  after 
being  urged  to  do  so  by  Erickson,  if  he  was  so  urged. 

We  think  it  is  also  fair  to  say  that  there  was  evidence  tend- 
ing to  show  the  degree  of  negligence  so  claimed  by  appellant 
against  the  appellee.  We  are  not  called  upon,  nor  do  we 
think  it  proper  under  the  circumstances,  to  make  any  further 
comments  upon  the  weight  of  evidence  as  to  the  points 
named. 

Tlie  determination  of  this  last  question  of  fact  was  of  very 
great  importance,  and  a  most  vital  question. 

If  the  jury  had  determined  this  question  against  appellee 
the  verdict  should  have  been  for  appellant  instead  of  appellee, 
and,  if  in  favor  of  appellee,  and  the  other  questions  of  fact 
were  detemiined  likewise,  then  the  verdict  is  correct 

It  became  most  important,  then,  that  the  jury  should  have 
been  accurately  instructed  on  this  question  of  contributory 
negligence.  The  general  rule  of  law  is  that  where  the  serv- 
ant has  full  knowledge  of  the  unfit  character  of  the  tools  or 
implements  with  which  he  is  perfonning  the  work  for  his 
master,  and  continues  to  remain  in  such  employment  and  use 
the  tools  and  implements,  and  an  accident  happens  on  account 
of  such  defect  or  character  of  the  implements,  he  can  not 
recover  the  damages  of  the  master.  But  this  rule  has  its 
exceptions,  one  of  w  hich  is  that  if  the  master,  knowing  the  char- 
acter of  the  tools  and  implements,  or,  if  negligent  in  not  know- 
ing it,  commands  or  urges  the  servant  to  use  it,  and  the  servant 
obeys  and  accident  happens  in  consequence,  then  the  servant 
is  not  barred  from  recovery  on  account  of  his  previous  knowl- 
edge of  such  defects. 

Again,  there  is  an  important  exception  to  this  rule,  and  that 
is,  if  the  tool  or  implement  is  so  obviously  insuflBcient  that 
no  prudent  man  would  have  used  it,  then  he  is  barred,  not- 
withstanding such  order  or  urging.  This  exception  is  stated 
in  various  language  by  the  courts;  one  is,  "  if  the  defect  was 
so  great  that  obviously  with  the  use  of  the  utmost  skill  and 
care  the  danger  was  imminent,  so  much  so  that  none  but  a 
reckless  man  would  incur  it,  the  employer  would  not  be  liable;" 
again,  "  if  a  man  of  common  prudence  would  refuse  to  use  it," 
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the  master  would  not  be  liable.  Patei-son  v.  P.  &  C.  R.  R. 
Co.,  76  Penn.  St.  389.  We  prefer  the  latter  expression  as 
being  more  simple  and  easier  underetood.  The  law  recog- 
nizes that  under  the  influence  of  a  direct  and  pei*8onal  order 
or  urging  of  this  kind,  the  master  and  servant  do  not  stand 
on  an  equality.  The  servant  is  not  left  to  his  cool  judg- 
ment, but  acts  under  the  personal  influence  of  the  master, 
which  for  many  obvious  reasons  is  often  great.  The  law 
makes  allowances  for  this,  and  visits  the  consequence  of  the 
negligence  on  the  master.  We  refer  to  the  following  cases 
bearing  more  or  less  on  the  doctrine :  C.  R.  I.  &  P.  R.  R  Co. 
v.  Clark,  11  Bradwell,  104;  Penn.  Co.  v.  Lynch,  90  HI.  333;  M. 
F.  Co.  v.  Abend,  107  111.  44;  Wood  on  Master  and  Servant,  p. 
760,  Sec.  367.  In  the  case  of  Abend,  9upray  cases  are  cited 
with  approval  by  the  court,  that  announce  the  doctrine  here 
laid  down,  though  in  that  case  there  is  a  different  exception 
to  the  general  rule,  which,  however,  illustrates  the  principle 
here  announced,  and  rests  on  like  grounds. 

The  only  instruction  given  to  the  jury  upon  this  question 
was  the  third  of  appellee's  series,  which  is  as  follows  : 

3.  ^'  The  tourt  further  instnicts  the  jury  that  the  law  re- 
quires the  master  to  exercise  reasonable  care  in  selecting  safe 
tools  and  appliances  which  the  master  is  required  to  furnish 
for  his  servants'  use  in  his  employ;  and  although  a  tool  may 
be  in  doubtful  safety,  and  although  its  character  may  be  as 
well  known  by  the  servant  as  the  master,  yet  if  the  master, 
knowing  the  defect,  or  if  he  could  have  known  it  by  the  exer- 
cise of  due  diligence,  conjmands,  urges  or  induces  the  servant 
to  use  the  tool,  and  the  servant  is  injured  by  the  use  of  it 
while  exercising  due  care  in  his  own  behalf,  then  the  master 
would  be  liable  to  the  servant  for  any  injury  received  be- 
cause of  the  defective  tool  or  appliance." 

It  will  be  seen  that  this  instruction  does  not  provide  for  the 
limitation  contained  in  the  law.  It  does  not  add  the  proviso, 
after  stating  the  rule,  in  regard  to  the  servant  being  urged  by 
the  master,  that  if  the  tool  or  implement  was  so  obviously  in- 
sufficient as  that  no  prudent  man  would  have  used  it,  then 
there  could  have  been  no  recovery. 
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It  is  insisted  that  the  words  after  the  word  tool,  "  and  the 
servant  is  injured  by  the  use  of  it  while  exercising  dice  care  in 
his  own  behalf,"  has  reference  to  the  care  in  proceeding  to 
use  the  tool  as  well  as  in  the  use  of  it  after  he  has  decided  to 
use  it.  Such,  in  our  opinion,  would  not  be  a  fair  construction 
of  the  phrase  contained  in  the  instruction. 

By  the  clause  quoted,  the  care  mentioned  has  reference 
alone  to  the  manner  of  using  the  tool,  a  stick  in  this  case,  and 
could  not  have  been  understood  in  any  other  way  hj  the 

In  view  of  the  evidence  in  the*case,  and  especially  that 
portion  of  it  with  reference  to  the  character  of  this  pine  stick, 
this  rule  of  the  law  should  have  been  plainly  submitted  to  the 
jury,  as  one  of  the  hypotheses  in  the  case,  instead  of  having  it 
excluded  from  it  as  was  done  by  this  instruction.  The  oral 
modification  of  an  instniction  by  the  court  was  improper,  but 
the  modification  might  not  have  been  considered  of  sufficient 
irapoi-tance  by  this  court  in  itself  to  call  for  a  revei*sal  of  the 
judgment.  For  the  reasons  indicated,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


19    42lj 

Village  op  Sheridan  '*^*  ^1 

V. 

Timothy  Hibbard. 

1.  Instructiojts. — ^Where  the  court,  in  telling  the  jury  what  should  be 
done  in  a  certain  event,  used  the  expression,  "  if  the  jury  find  the  defendant 
guilty,  then  they  should  assess  the  plain  tiff  *s  damages,''  and  omitted  to  say 
find  it  guilty  under  the  evidence  and  instructions  of  the  court,  held,  that  as 
the  court  was  not  instructing  the  jury  how  or  from  what  they  should  find, 
which  had  been  done  in  other  instructions,  there  was  no  error  in  such  omis- 
sion. 

2.  Instruction  as  to  damaobs. — An  instruction  which  told  the  jury 
that  appellee,  who  was  Euing  for  an  injury  caused  by  a  fall  on  a  sidewalk, 
would  be  entitled  to  recover  for  pain  and  anguish,  enumerating  the  differ- 
ent elements  of  damages,  not  however,  any  of  an  exemplary  nature,  if,  etc., 
instead  of  saying  the  jury  tnaif  give  such  damages,  was  not  erroneous. 
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3.  Defectivb  sidewalks— Notice — ^Damages. — In  case  of  a  suit 
for  an  injury  by  a  fall  on  a  defective  sidewalk  an  instruction  which  stated 
in  general  t-erm^  the  duty  of  a  city  to  use  ordinary  care  and  diligence  in  the 
erection  anl  maintenance  of  its  sidewalks,  but  which  oniitt^d  the  circum- 
stance of  notice  to  the  city  of  a  defective  sidewalk,  is  not  erroneous 
where  the  question  of  notice  was  brought  out  in  other  instructions. 

4.  Municipal  cohporatioxs— Execltion.— No  execution  can  issue 
against  a  municipal  corporation. 

Appeal  from  the  Circuit  Court  of  La  Salle  county  ;  the  Hon. 
George  W.  Stipp,  Judge,  presiding.  Opinion  filed  April  6, 
1886. 

Mr.  D.  B.  Snow  and  Messrs.  Mayo  &  Widmer,  for  appel- 
Jdnt. 

Messrs.  Blake  &  Moloney,  for  appellee. 

Lacey,  J.  P.  This  was  an  action  brought  Dec.  4,  1883, 
by  appellee  against  appellant,  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  injuries  in  falling  upon  a 
sidewalk  within  the  corporation  limits  of  appellant.  The  alle- 
gations are  that  appellant  allowed  the  sidew^alk  to  remain  out 
of  repair,  by  reason  whereof  the  appellee,  on  Aug.  15,  1883, 
fell  and  was  injured.  The  recovery  below  was  for  the  sum  of 
|;3,500. 

Tlie  grounds  relied  on  by  the  appellant  for  i-eversal  are  • 
first,  that  the  verdict  is  clearly  against  the  weight  of  the  evi- 
dence ;  second,  the  court,  during  the  course  of  the  trial,  erred 
in  stating  to  the  jury  a  conclusion  deduced,  as  was  claimed,  from 
the  evidence  ;  third,  the  court  erred  in  giving  the  appellee's 
fifth  and  second  instructions ;  fourth,  the  court  erred  in  award- 
ingan  execution  against  appellant.  Those  comprise  the  sum  of 
the  objections  urged,  and  we  will  notice  them,  but  not  in  the 
order  in  which  they  are  presented. 

And  first,  is  the  verdict  manifestly  against  the  weight  of  the 
evidence.  The  points  of  attack,  as  to  the  insufficiency  of  the 
evidence,  are  mainly  directed  to  three  questions :  first,  did  the 
appellant  use  due  diligence  to  keep  the  sidewalk  at  the  place 
where  the  accident  occurred  in  repair ;  second,  was  the  sidewalk 
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out  of  repair  at  that  point ;  third,  was  the  plaintiff  negligent  as 
to  the  greater  portion  of  his  damages  in  not  obeying  the  direc- 
tions of  his  physician  in  not  lying  in  bed  three  or  four  months, 
till  his  hip  recoverei     It  is  evident  that  no  objection  can  be 
reasonably  urgsd  against  the  sufBeiency  of  appellee's  injury, 
as  it  appeared  at  the  trial,  to  sustain  the  verdict.     It  was  of 
the  most  serious  nature,  though  at  first  and  for  some  time  it 
did  not  appear  very  serious.     It  appeared  to  be  a  mere  brniso 
over  the  hip  and  a  aprain  of  the  hip.     It  gave  some  pain  to 
appellee,  though  it  was  thought  by  both  appellee  and  his  phy- 
sician that  there  would  be  a  speedy,  or  at  least  an  ultimate  re- 
covery.    Yet  in  the  course  of  time  the  injury  or  wound  devel- 
oped into  coaglia  or  hip  joint  disease.     The  hip  bone  was  in  a 
chronic  state  of  inflammation.   The  hip,  after  the  injury,  seemed 
more  or  less  paralyzed — the  S'liatic  nerve  was  injui*ed,  and  at 
the  trial  there  was  atrophy  of  the  muscles  on  the  back  part  of 
the  hip,  with  lesd  ability  to  abduct  and  deduct     Tlie  api  ellee 
was  likely  always  to  be  in  a  state  of  intermittent  pain.     There 
is  either  a  shortening  of  the  neck  of  the  femur  or  wasting  of 
the  head  of  the  bone,  the  injured   leg  at  the  time  o^^thc  trial 
being  three-fouiths   of  an  inch  slioi-ter  tlian  the  other.     The 
symptoms  also  indicate  chronic  inflammation  of  the  sJicath  of 
the   nerves.      The   physicians  think  the   injury    permanent, 
(hough  some  of  them  think  there  is  some  slight  chance  to  doubt 
on  that  point.     The  appellee  was  fifty-eight  years  old,  and  on 
account  of  his  injuries  the  doctors  think  he  will  never  be  able 
to  do  any  more  manual  labor  hereafter.     His  condition  is  in  the 
highest  degree  painful  and  pitiable,     llie  point  made  that  the 
appellee  was  negligent  and  brought  this  terrible  condition  on 
himself,  we  think,  can  not  be  maintained.     While  some  of  the 
physicians  seem  to  think  that  there  would  have  been  a  perma- 
nent cure  if  the  appellee   had  remained   in  bed  three  or  four 
months,  yet  the  same  doctora  say  that  he  could  not  have  done  so 
without  impairment  of  his  health ;  that  he  could  not  have  stood 
it ;  that  it  would  have  killed  him  to   have  been  confined   six 
months,  so  we  think  that  as  to  these  points  no  just  objection 
can  be  raised  against  the  verdict  of  the  jury.      Was  the  side- 
walk out  of  repair  at  the   point  where  the  appellant  received 
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the  fall  and  iujiiry  ?  It  ap]  cars  from  the  evidence  of  the  ap- 
pellee, Jas.  E.  Cameron,  Israel  Cameron,  and  Benton  Mason, 
that  on  the  ni^ht  uf  the  15th  day  of  August,  18S3,  about  eight 
o'clock  in  the  evening,  it  being  dark,  the  appellee  and  the 
persons  above  named  were  proceeding  soathwardly  along 
Bobinson  street,  on  the  oast  side  of  the  street,  Jas.  E.  Cameron 
and  Mason  being  in  front,  walking  side  by  side,  and  Israel 
Camoron  and  appellee  just  behind,  also  walking  side  by  side 
on  the  siime  walk,  the  latter  being  on  the  west  side  of  the  walk, 
when  within  thirty-live  or  forty  feet  of  the  southeast  corner  of 
the  block  Israel  Cameron  stepped  on  a  board  seven  to  eight  inch- 
es wide  at  one  end  and  two  inches  wide  at  the  other, 'the  board 
tipped  up,and  appellee  cauglithis  toe  under  it,  when  it  threw 
him  against  Cameron, from  whom  he  rebounded  and  went  off  to 
the  right,  and  in  going  over  he  caught  his  foot  in  the  crevice, 
and  that  was  what  caused  the  injury.  The  three  witnesses 
above  named  all  testify  substantially  thesameastothe  manner, 
place,  and  circumstances  of  the  accident  as  above  stated.  The 
walk  was  tliree  feet  wide,  laid  on  two  stringers — some  boards 
were  wide  and  some  narrow — and  one  inch  thick.  The  ap- 
pellee had  not  previously  passed  over  this  walk  for  two  months. 
All  agree  that  this  walk  had  lirst  been  laid  down  on  State 
street  in  1879,  and  after  remaining  one  year  was,  in  1880,  taken 
up  and  removed  and  laid  down  on  Robinson  street. 

It  appears  from  the  evidence,  and  is  admitted  by  appellee, 
that  he  pointed  out  to  a  committee  of  the  board  of  ti'ustees  a 
different  place,  they  getting  him  to  go  with  them  and  show 
them  the  place  he  was  hurt  at,  he  having  filed  a  claim  of  $100 
agaii.st  it  for  damages  resulting  from  this  injury.  This  place 
was  eighty  feet  north  of  the  south  end  of  the  walk,  and  it  was 
a  different  kind  of  board  than  the  diagonal  one  described  as 
the  one  stepped  on  by  Israel  Cameron.  But  appellee,  while 
admitting  this,  says  that  he  misled  tliem  and  showed  them  the 
wrong  place,  out  of  fear  that  they  were  tidying  to  set  up  some 
trick  on  him. 

We  are  inclined  to  think  that  the  jury  were  justified  in 
finding  the  true  place  to  be  the  one  testified  to  by  appellee 
and  three  other  witnesses,  who  were  present  and  eye-witnesses. 
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We  think  that  while  the  question  might  be  nearly  equally 
balanced  in  regard  to  the  question  whether  the  sidewalk  was 
out  of  repair  at  the  time,  or  whether  it  wius  in  general  in  good 
repau',  was  a  question  which  the  jury  might  determine  either 
way  without  the  court  having  the  right  to  interfere;  especially 
so  since  the  witnesses,  appellee  himself,  Benton  Mason, 
Marion  Barber,  Charles  Riskondall  and  David  Cothran 
all  testify  to  facts,  which,  if  true,  would  show  this  walk  along 
its  whole  length,  as  well  as  at  the  place  in  question,  to  have 
been  badly  out  of  repair,  and  that  it  had  been  so  for  a  great 
length  of  time.  It  is  true  that  appellant  had  an  equal  or 
greater  number  to  show  that  it  was  in  good  repair,  a  number 
of  them  not  having  so  good  an  opportunity  to  know,  however. 
The  jury  had  the  right  to  believe  the  appellee's  witnosses,  and 
especially  since  the  walk  had  been  put  down  some  four  years, 
and  moved  once.  We  think  the  jury  was  justified  in  finding 
for  appellee  on  this  issue. 

The  next  question  is,  did  the  appellant  use  diligence  in  keep- 
ing the  sidewalk  in  repair ;  and  this  depends  to  some  extent  oh 
the  question  of  notice  of  the  board  in  question  having  been  split 
and  loose,  or  upon  the  fact,  if  it  be  a  fad,  of  its  having  been 
BO  long  loose  and  split  that  with  due  diligence  the  defect  could 
have  been  discovered  and  the  walk  repaired.  On  this 
point  the  appellee  showed  by  Benton  Mason  that  on  the 
11th  August,  four  days  prior  to  the  accident,  this  same 
board  was  loose.  He  testifies  that  he  was  going  down  town 
and  his  toe  caught  on  it,  and  it  came  near  throwing  him  down, 
when  he  stopped,  picked  it  up,  and  threw  it  off  the  walk.  The 
board  at  the  time  was  lying  fiat  down.  Marion  Barber  testi- 
fied that  he  had  seen  holes  in  it  the  fore  part  of  August  and 
Julj^  and  saw  planks  off  not  more  than  thirty  feet  from  the 
end  of  the  walk,  not  more  than  two  places  at  a  time.  He 
hardly  thought  it  was  repaired  much  till  after  appellee  was 
hurt.  It  was  fixed  up  right  away  afterward.  They  fixed  two 
or  three  places  not  over  forty  feet  from  the  end. 

Charles  Riskendall  swears  that  he  noticed  holes  in  the 
walk  just  before  appellee  was  hurt;  could  not  tell  exactly  the 
plase;  it  was  on  the  south  end  of  the  walk,  probably  within 
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forty  or  fifty  fee  fii  the  south  ead.  There  was  a  hole  in  it — 
loose  board. 

David  Oothran  testified :  For  three  or  four  weeks  prior  to 
the  time  the  appellee  was  hurt  he  walked  over  the  walk  two 
or  three  times  per  week,  or  maybe  more.  Generally  when  ho 
went  over  it  there  were  loose,  split,  broken  plank  in  it  from 
May  up  to  that  time ;  the  sidewalk  was  then  out  of  repair, 
though  after  appellee  was  hurt  new  boards  were  put  in,  none 
before.  He  believed  that  thirty  to  fifty  feet  of  south  end  of 
the  walk  there  were  broken  and  split  boards  in  it.  He 
had  seen  from  three  to  four  holes  in  the  sidewalk  there  at 
the  time ;  boards  broken.  There  was  a  hole  thirty  to  forty 
feet  from  the  south  end;  board  not  nailed  down.  The  side- 
walk has  never  been  good  since  he  knew  it 

Tlius  it  will  be  seen  if  the  jury  believed  this  testimony  they 
must  have  found  that  this  plank,  when  the  injury  occuiTed, 
had  been  loose  for  at  least  four  days  and  may  be  longer,  before 
the  accident,  and  had  not  been  repaired.  It  also  appears, 
according  to  a  number  of  witnesses,  that  the  sidewalk  was 
generally  dilapidated  and  out  of  repair,  and  that  it  was  not 
baing  looked  after  w*th  much  diligence  by  the  village  authori- 
ties. It  was  also  in  proof  that  the  street  commissioner  who 
had  the  care  and  supervision  of  the  sidewalks  was  engaged 
that  summer  in  raising  a  crop  of  corn  a  mile  or  so  from  the 
village,  and  only  examined  the  sidewalks  once  in  a  week  or 
ten  days.  If  this  sidewalk  was  in  the  bad  candition  some 
of  the  witnesses  testified  to,  that  kind  of  examination,  as  the 
jury  might  well  determine,  was  not  sufficient.  It  is  true  there 
was  contradictory  evidence.  But  we  think  that  there  was 
evidonce  from  which  the  jury  might  determine  that  the  side- 
walk was  out  of  repair  at  the  place  of  the  injury  sufficient 
length  of  time  for  the  village  authorities,  with  the  use  of 
ordinary  care,  to  have  discovered  and  have  repaired  it ;  and  a^so 
that  the  authorities  having  the  sidewalk  in  charge  did  not  use 
due  care  to  keep  it  in  repair.  This  assignment  of  en'or  we  do 
not  think  well  taken.  We  now  pass  on  to  the  consideration 
of  the  next  point — did  the  court  err  in  giving  the  fifth  and 
second  instructions  for  the  appellee.     The  first  objection  to 
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the  fifth  instruction  is,  that  in  using  thU  expression,  "  If  the 
jury  find  the  defendant  guilty,  then  they  should  assess  the 
plaintiff  8  damages,"  thecourtomittedtosay  ^' find  them  guilty 
unler  the  evid3nc3  and  instructions  of  tha  court."  We  see 
no  forc3  in  this  objection.  The  court  was  telling  the  jury 
what  should  be  dona  in  a  certain  event,  not  instructing  them 
how  or  from  what  they  should  find,  and  it  was  not  necessary  to 
t3'l  them  anything  about  how  or  from  what  they  should  find  ; 
that  was  done  in  the  other  instructions. 

It  is  also  objected  that  the  instruction  tells  the  jury  appel- 
lee would  be  entitled  to  recover  for  pain  and  anguisn,  eta, 
enumerating  the  diflEerent  elements  of  damages,  not,  hjwover, 
any  of  an  exemplary  nature,  instead  of  saying  the  jury  may 
give  such  damages. 

We  see  no  grounds  of  complaint  to  the  instruction  for  such 
reason.  The  amount  of  such  damages  is  a  matter  for  the 
jury  to  determine,  and  the  instruction  did  not  limit  the  jury 
in  that  particular.  The  appellee  was  entitled  to  these  dam- 
ages if  the  jury  should  find  that  he  had  been  damaged  in 
those  particulars,  as  the  jury  were  told.  These  the  law 
regards  as  actual  damages  in  contradistinction  from  exemplary 
damages,  the  giving  of  which,  in  any  case,  is  wholly  a  matter  of 
discretion  with  the  jury,  and  it  would  be  error  to  require  the 
jury  by  instructions  to  give  exem^)lary  damages,  but  not  so  as 
to  actual  damages. 

The  case  of  C.  &  N.  W.  Ky.  Co.  v.  Chisholm,  cited,  was  a 
case  where  certain  elements  of  the  damasjes  were  exemplary. 
The  feelings  of  shame  or  humiliation  endured  by  plaintiii  in 
consequence  of  being  thrust  oflE  the  car,  damages  for  which 
the  jury  were  required  to  give  a  verdict,  was  wholly  exem- 
plary, and  of  course  not  the  duty  of  the  jury  to  give  it,  but 
they  ro  ght  do  so,  if  in  their  discretion  they  thought  bept 
In  the  case  of  The  City  of  Peoria  v.  Simpson,  110  111.  294, 
the  court  in  its  opinion  seems  to  base  its  objection  to  the 
instruction  on  the  ground  that  it  wa5  misleading,  in  that  it  was 
an  invitation,  and  in  fact  an  intimation  by  the  court  to  the 
jury,  that  it  was  their  duty  to  fix  the  "damages  at  the  highest 
possible  amount  the  evidence  would  justify."     Of  course  if 
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such  were  the  meaning  of  the  instruction,  and  the  court  say 
it  was,  it  would  be  erroneous,  but  not  for  thf3  reason  claimed 
by  appellant.  We  do  not  understand  that  the  Supreme  Court 
has  ever  placed  damiga^  arising  from  "pain  and  anguish  which 
the  plaintiff  has  or  will  suffer  in  consequence  of  the  injury, 
damages  to  his  person,  permanent  or  otherwise,  occasioned  by 
the  injury,"  and  damaores  of  like  nature,  in  the  category  of 
exemplary  damages  to  bo  given  by  way  of  punishment  We 
imderstand  these  to  be  com[)en3atory  damages  to  which  the 
plaintiff  is  entUled  as  a  matter  of  law,  the  amount  being  in 
the  sound  discretion  of  the  jury.  The  other  objections  to  this 
instiniction  were  equally  imtenable.  The  appellant's  instruc- 
tions were  full,  and  taking  all  the  instructions  together  we 
can  not  see  how  this  instruction  could  mislead.  The  point 
made  that  the  instruction  should  have  been  qualified  so  that 
the  jury  should  have  been  given  to  understand  that  if  any 
part  of  the  injury  resulted  to  appellee  on  account  of  his  own 
misconduct  in  not  following  the  advice  of  his  physicians  in 
regard  to  keeping  in  bed  for  three  to  four  months,  he  could 
not  recover  for  such  injury.  The  instruction  logically  does 
exclude  such  damages,  as  it  only  directs  the  jury  to  give  such 
damages  as  resulted  /rom  the  injury j  not  his  own  misconduct. 
If  the  appellant  had  desired  the  jury  more  specifically  in- 
structed on  that  point  it  should  have  asked  an  instruction 
covering  the  ground,  which  uj  doubt  would  have  been  given  ; 
failing  to  do  so,  it  should  not  complain. 

The  second  instruction  objected  to  is  as  follows,  to  wit: 
2.  "  The  jury  are  instructed  that  the  defendant  in  this 
case  is  bound  by  law  to  use  ordinary,  reasonable  cai-e  and  dili- 
gence in  the  erection  and  maintenance  of  its  sidewalks,  so  that 
said  sidewalks  may  with  reasonable  safety  be  traveled  over  by 
persons  in  the  exercise  of  ordinary  care,  either  by  day  or  by 
night ;  and  if  the  jury  believe  from  the  evidence  that  the  de- 
fendant was  negligent  in  tlie  performance  of  the  duty  so  im- 
posed upon  it  by  law,  and  that  by  reason  of  such  negligence 
in  that  regard  the  plaintiff  sustained  an  injury,  and  that  the 
plaintiff  at  the  time  when  he  was  so  injured  was  in  the  exer- 
cise of  ordinary  care  and  caution,  then,  and  in  such  case,  the 
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law  makea  the  defendant  liable  to  the  plaintiff  for  the  injuries 
BO  received." 

The  objection  made  to  this  instrnction  is,  that  it  wholly  ig. 
nores  the  "  circumstance  of  notice  "  to  the  appellant  that  the 
sidewalk  was  out  of  repair.  We  do  not  think  this  objection 
is  tenable.  The  instruction  simply  states  whalt  the  general 
dnty  of  the  appellant  was :  That  it  was  its  duty  to  use  ordi- 
nary care  and  diligence  in  the  erection  and  maintenance  of  its 
sidewalks. 

This  duty  includes  discovering  the  defects  in  a  sidewalk 
after  they  exist,  and  using  diligence  to  repair  them.  But  it 
does  not  require  the  village  to  repair  unless  it  could  by  due 
diligence  have  discovered  the  defect,  or  unless  it  knew  of  and 
could  by  use  of  care  have  repaired  it. 

The  instruction  is  true  as  a  matter  of  law.  It  is  the  duty 
of  a  city  or  village  to  use  due  diligence  in  order  to  keep  its 
sidawaiki  in  repair.  This  is  good  as  a  general  proposition  of 
law  and  could  not  have  misled  the  jury  on  the  circumstance  of 
notice,  for  it  did  not  tell  the  jury  notice  was  required,  either 
constructive  or  real,  in  order  to  charge  the  city  with  a  want 
of  diligence,  but  to  put  it  beyond  question  as  to  the  matter  of 
notice.  The  fourth  instruction  given  for  appellee  tells  the  jury 
explicitly  what  would  be  notice ;  that  is,  that  if  the  sidewalk 
should  have  been  out  of  repair  a  sufficient  length  of  time  that 
the  appellant,  in  the  exercise  of  reasonable  care  and  prudence, 
ought  to  have  known  the  fact,  then,  that  would  be  notice. 
We  can  not  see  how  the  jury  could  have  been  misled  by  the 
second  instruction,  charging  the  jury  that  appellant  must  use 
due  diligence,  and  find  no  error  in  giving  it. 

The  remark  of  the  court  on  the  testimony  of  one  of  the 
physicians,  while  not  called  for  and  out  of  order,  is  not  of  a 
character  to  damage  appellant.  There  was  no  reason  to  doubt 
from  the  evidence  that  the  bone  wasted  away.  One  leg  was 
three  fourths  of  an  inch  shorter  than  the  other,  shown  clearly 
as  we  think,  which  proved  that  point  beyond  question;  so  that 
the  assertion  of  the  judge  that  it  wasted  away,  or  that  it  fol. 
lowed  from  the  evidence  that  it  did,  could  not  mislead  the 
jury.     If  there  could  be  any  conflict  in  the  evidence  as  to 
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whether  the  leg  was  shorter  or  not,  which  taking  all  the  evi- 
dence together  we  do  not  think  there  was,  the  remarks  of  the 
judge  were  only  based  on  the  supposition  that  such  was  the 
case  and  was  only  a  conditional  opinion. 

The  court  erred  in  awarding  an  execution  as  no  execution 
can  issue  against  a  municipal  corporation  ;  and  for  this  reason 
the  judgment  will  be  affirmed  as  to  all  the  judgment  except 
the  order  awarding  execution,  and  reversed  as  to  that,  and  the 
cause  remanded,  so  the  judgment  may  be  enforced  as  modified. 
Costs  to  be  taxed  to  appellee. 

Affirmed  in  part  and  reversed  in  part,  and  remanded. 


Levi  Bressler  et  al. 

V. 

George  W.  Harris  et  al. 

1.  Rate  of  interrst. — In  this  State,  where  a  note  draws  a'  certain 
rate  of  interest  from  date,  that  same  rate  continues  until  paid. 

2.  Usury— FoRPEiTUBE  op  interest.— Where  a  suit  is  brought  upon  a 
promif>sory  note  for  money  loaned,  in  the  making  of  which  the  payee  con- 
tracted to  receive  more  than  legal  interest,  and  the  defense  of  usury  is  suc- 
cessfully interposed,  all  interest  in  such  case  should  be  forfeited  that  accrued 
subsequently  to  the  time  the  note  became  due,  as  well  hjs  the  usury  first  taken, 
which  ran  to  the  date  of  the  note. 

3.  Renewal  op  note— Dip pbrent  payee— Purging  note  of  usu- 
ry.— The  court  is  of  opinion  that  the  transaction  in  this  case  was  not  purged 
of  usury  that  existed  in  the  original  transaction,  but  as  far  as  the  amount 
due  to  Martin  upon  the  giving  of  the  new  note,  January  22,  1872,  after  de- 
ducting the  prior  usury,  is  concerned,  that  sum  should  be  regarded  as  hav- 
ing been  purged  of  usury,  so  that  it  would  draw  interest  from  that  date  at 
ten  per  cent,  as  specified  in  the  note. 

Appeal  from  the  Circnit  Court  of  Whiteside  county ;  the 
lion.  William  Brown,  Judge,  presiding.     Opinion  filed  April 

5,  1886. 

Messrs.  J.  &  T.  Dinsmore,  for  appellants  ;  cited  Stockham  v. 
Munson,  28  III.  51 ;  Hefner  v.  Vandolah,  62  111.  483 ;  Eein- 
back  V.  Crabtree,  77  ill.  186;  Say  lor  v.  Daniels,  37  111.  831; 
Booker  v.  Anderson,  35  111.  66. 


Digitized  by 


Google 


Second  District — December  TepwM,  1885.  431 

Breflsler  v.  Harris. 

Mc98i*s.  Man  AH  AN  &  Ward,  for  appellees  ;  that  the  only 
mode  of  making  the  defen&e  of  usury  at  law  is  in  a  suit  upon  a 
usurious  contract,  cited  Hudden  v.  Innis,  24  111.  385  ;. Perkins 
V.  Conant,  29  111.  185 ;  Maury  v.  Stockton,  34111.  306  ;  Mitch- 
ell V.  Lyman,  77  111.  525  ;  Cuthbert  v.  Hall,  8  Tenn.  R. 
390 ;  Jackson  v.  Henry,  10  Johns.  195. 

As  to  forfeiture  of  interest:  Carter  v.  Caruso,  5  Supreme 
Court  Rep..  Vol.  7,  Jan.  10, 1882,  p.  282;  Fu-st  Nat.  Bk.  v. 
Davis,  108  111.  633. 

Lacey,  p.  J.  This  was  a  suit  by  appellees  against  appel- 
lants based  on  three  promissory  notes.  The  first  plea  of  gen- 
eral issue  having  been  withdrawn,  it  loft  only  the  plea  of 
tender  as  of  $66.66  and  costs,  Feb.  27,  1885.  The  third  plea 
was  a  plea  of  partial  failure  and  usury.  The  basis  of  tlie 
suit  was  the  notas  raentionod.  First,  dated  June  22,  1872, 
due  in  one  year,  for  $241.67,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum,  payable  to  James  S.  Martin.  The  second  and 
third  notes  are  of  the  same  tenor  and  date,  save  one  is  due  in 
two  and  one  in  three  years  from  date.  The  notes  were 
indorsed  by  Jas.  S.  Martin,  who  had  no  personal  interest  in 
them,  but  kept  them  nine  years  and  then  indorsed  them.  The 
notes  wer3  given  to  renew  another  note  ^iven  by  appellants 
to  Henry  &  Co.,  which,  with  the  interest,  made  the  sum  of  the 
notes  in  suit.  Martin  had  the  old  note  and  made  the  settle- 
ment, at  the  time  being  informed  of  the  claim  of  Levi  Bress- 
ler  that  he  had  a  claim  against  the  note,  and  that  there  was 
usury  in  it.  Martin  agi*eed  with  said  Bressler  that  if  Hoover 
and  appellants  could  not  settle  the  note,  he  would  give  these 
notes  back  and  let  George  Hoover  settle  his  own  business. 
Upon  these  conditions  appellants  signed  them  ;  Hapgood  and 
Henry  indorsed  the  note  spoken  of  to  G30rge  Hoover  after 
it  l^ccame  due. 

The  note  given  by  appellants  to  Henry  &  Co.  was  dated 
July  1,  1858,  due  sixty  days  after  date,  with  ten  per  cent,  inter- 
ert  after  due,  and  was  for  $427.18.  Hapgood  was  a  member 
of  the  firm  of  Henry  &.Co.  There  was  usury  contained  in 
the  original  note  given  to  Henry  &  Co.  at  the  rate  of  two 
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per  cent,  per  month,  computed  from  the  date  of  the  note  for 
sixty  days,  the  time  the  note  was  by  its  terms  to  run,  as  testified 
to  by  Hapgood  and  Henry,  or  three  per  cent.,  as  testified  to  by 
Levi  Bressler.  This  sum  added  to  the  sum  borrowed  and  the 
note  given  for  the  entire  amount. 

The  court  below  found  there  was  usury  in  the  face  of  the 
notes,  and  allowed  the  claim  of  usury  set  up  by  appellants,  by 
taking  out  of  the  face  of  the  note  the  usury  added  at  three 
per  cent,  per  month,  and  then  allowed  the  rate  of  six  per 
cent,  interest  on  the  balance  from  and  after  sixty  days  from  the 
date  of  the  Henry  &  Co.  note  or  from  the  time  that  note  be- 
came due,  allowing  all  the  credits  of  sums  paid  at  different 
times  by  the  appellants.  This  summed  up  to  the  amount  of 
$642,  for  which  tlie  court  rendered  judgment  for  the  appellees. 
The  cau3e  was  tried  by  the  court,  a  jury  being  waived,  and 
held  the  follow'ng  proposition  to  ba  the  law  offered  by  the 
appellees,  viz : 

*'  Under  the  present  statute  of  the  State  of  Illinois  relative 
to  usurious  notes,  where  a  suit  is  brought  upon  a  promissory 
note  for  money  loaned,  in  the  making  of  which  the  payee  con- 
tracted to  receive  more  than  legal  interest,  and  the  defense 
of  usury  is  successfully  interposed,  the  plaintiff  is  entitled  to 
recover  the  principal  sum  loaned  (less  the  interest  contracted 
for  the  period  the  note  had  to  run  and  payments  of  principal, 
if  any,)  and  six  per  cent,  interest  from  the  maturity  of  such 
note  until  the  date  of  the  rendition  of  such  judgment,"  and 
refused  propositions  of  law  offered  by  appellants  to  the  effect 
that  all  interest  in  such  case  should  be  forfeited  that  accrued 
subsequently  to  the  time  the  note  became  due,  as  well  as  the 
usurv  first  taken,  which  ran  to  the  date  of  the  note. 

To  this  action  of  the  court  the  appellant  excepted  and 
assigns  it  here  for  error.  We  are  satisfied  that  the  trans- 
action was  not  purged  of  usury  that  existed  in  the  original 
transaction,  but  as  far  as  the  amount  due  to  Martin  upon  the 
giving  of  the  new  notes,  Jan.  22,  1872,  after  deducting  the 
prior  usury  is  concerned,  that  sum,  at  all  events,  being  the 
sum  of  $58,  "  should  be  regarded  as  having  been  purged  of 
usury,  so  that  it  would  draw  interest  from  that  date  at  the 
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rato  of  ten  per  cent.,  as  specified  iu  tha  note."  Mitchell  v. 
Lyman,  77  HI.  525.  In  that  case  there  was  an  additional  malter 
on  the  renewed  note  as  security.  In  this  there  is  a  different 
payee,  who  indorses  it  to  appellees,  and  we  must  regard  the 
usury  purged  out  of  the  transaction  at  that  time  on  the 
amount  then  actually  due.  It  is  also  stated  in  that  case  by 
the  court,  that  "  there  are  many  authorities  to  the  point  that 
although  a  contract  may  be  in  its  inception  usurious,  a  subse- 
quent agreement  to  free  it  from  the  illegal  incident  shall  make 
it  good,"  citing  num3rous  authorities.  The  main  question  in 
the  case  is,  did  the  court  err  in  holding  the  law  to  be  that  in- 
terest at  the  rate  of  six  per  cent.,  after  the  first  note  become 
due,  could  be  allowed? 

It  is  insisted  by  the  appellee  that  according  to  the  decision 
in  the  First  National  Bank  of  Galesburg  v.  Davis  et  al.,  108 
111.  633,  this  interest  should  be  allowed,  and  the  court  below 
adopted  that  view.  We  are  of  tbe  opinion  that,  although  that 
decision  announced  that  rule,  and  that  suit  was  apparently 
decided  on  that  basis,  that  case  is  not  to  be  considered  as  au- 
thority to  be  followed  in  the  future.  The  rule  so  apparently 
announced  in  that  case  should  not  be  regaixled  as  authority 
for  the  reason  that  less  than  a  majority  of  the  court  sanctioned  it. 

Only  three  of  the  judges  apparently  conceded  with  the 
views  announced  by  Judge  Dickey,  who  wrote  the  main  opin- 
ion, to  wit :  Judge  Dickey,  Judges  Mulkey  and  Scholfield. 
Judges  Scott  and  Walker  dissented  unqualifiedly  to  the  whole 
opinion,  and  Judges  Sheldon  and  Craig  dissented  on  the  main 
point  of  the  decision.  That  is,  according  to  their  opinion, 
there  was  no  usury  at  all,  and  the  First  National  Bank  was  en-, 
titled  to  even  much  more  than  was  awarded  it  by  Judge 
Dickey's  opinion.  In  their  judgment,  instead  of  being  enti 
tied  to  only  six  per  cent,  interest  after  the  note  was  due,  and 
none  up  to  the  time  it  was  due,  it  was  entitled  to  all  the  note 
called  for  according  to  its  terms,  without  any  forfeiture.  Aj 
only  three  of  the  judges,  and  possibly  not  three,  were  willing 
to  give  six  per  cent,  a  portion  of  what  they  claimed  was  due* 
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the  bank,  they  were  willing  to  accept  that  mnch  sb  being 
due  the  bank,  and  as  doing  at  least  partial  justice,  according  to 
their  view,  without  saying  anything  about  the  reasons  that 
Judge  Dickey  gave  for  allowing  it.  In  their  dissenting  opin- 
ion it  will  be  seen  they  do  not  commit  themselves  concerning 
the  peculiar  view  taken  of  the  question  by  Judge  Dickey. 
We  are  led  more  strongly  to  this  conclusion  as  far  as  Judges 
Sheldon  and  Craig  are  concerned,  for  the  reason  that  in  the 
case  of  Mitchell  v.  Lyman  et  al.,  77  III.  525,  determined  in 
1875,  the  court,  composed  of  Judges  Scott,  Breese,  McAllister, 
Scholfield,Walker,  Sheldon  and  Craig,  took  directly  the  oppo- 
site view  of  the  question,  and  decided,  in  accord  with  all  its 
decisions  since  the  usury  law  of  Jan.  31,  1857,  that  where 
usury  existed  in  the  inception  of  the  contract  all  the  interest 
was  forfeited ;  that  accruing  after  as  well  as  before  the  matu- 
rity of  the  note.  Judge  Sheldon  wrote  the  opinion  in  that 
case,  and  Judge  Craig,  as  a  member  of  the  court,  approved  of  it 
There  were  two  notes  given  in  that  case,  as  in  this — a  first 
and  second  one.  The  second  for  $3,000,  dated  Dec.  20,  1869, 
due  on  or  before  Dec.  20, 1870,  with  interest  at  ten  per  cent., 
payable  annually.  After  this  note,  various  credits  were  made 
on  the  note  for  payments,  amounting  in  all  to  $1,800.  Prior 
to  that  time,  to  wit,  April  1,  1868,  three  of  the  defendants 
-borrowed  of  the  plaintiff,  Mitchell,  the  sum  of  $3,000,  for  one 
year,  at  fifteen  per  cent,  interest,  giving  their  promissory  note, 
due  in  one  year  from  date,  with  ten  per  cent,  interest  per 
annum.  The  extra  five  per  cent,  interest  was  retained  out  of 
the  sum,  and  there  was  actually  paid  over  only  $2,850.  This 
was  a  clear  case  of  usury.  The  first  mentioned  note  was  given 
in  settlement,  and  Judga  Sheldon  docid3d  the  new  note  was 
so  far  tainted  with  usury  that  the  usury  taken  in  the  first 
note,  and  all  interest  up  to  the  tim3  the  new  note  was  given 
should  be  deducted  from  the  principal  of  the  new  note;  but 
on  account  of  the  settlement  made,  and  a  new  party  having 
been  introduced,  the  actual  sum  due  at  the  time  the  new 
note  was  given  making  a  part  of  the  new  note,  should  draw 
interest  at  the  rate  specified  in  it.  The  new  note  was  to  that 
extent  purged  of  usury.     The  judge  deciding  used   this  Ian- 
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giiage:  "  We  are  of  the  opinion  that  it  (usury)  should  have 
the  effect  to  the  extent  that  there  should  be  a  deduction  from 
the  second  note  of  all  payments  of  interest  made  before  it 
was  entered  into,  upon  the  first  note.  Tlie  firet  note  being 
usurious,  no  interest  whatever  was  recovei-able  upon  it" 

The  first  note,  it  will  be  seen,  had  be3n  past  due  three 
months  and  twenty  days  before  the  second  one  was-  entered 
into,  and  for  that  time,  according  to  Fii-st  National  Bank  v. 
D.ivis,  the  sum  actually  loaned  should  have  drawn  six  per 
cent  interest.  Bat  it  was  not  allowed.  The  case  is  exactly 
in  point  Another  case  decided  by  the  Supreme  Court  com- 
posed of  the  same  judges,  at  its  January  term,  1875,.  was  Dris- 
coU  ot  al.  V.  Tannock  et  al.,  76  HI.  154.  It  was  a  bill  in  equity 
filed  by  plaintiffs  in  error  to  obtain  a  sale  of  real  estate  con- 
veyed to  a  trustee  to  secure  a  note  given  to  Lannack  by  Dris- 
coll  for  $455,  upon  which  had  been  paid  $140  ;  it  was  payable 
eighteen  months  after  date,  with  ten  per  cent,  interest  until 
due,  and  thirty -six  per  cent,  per  annum  as  damages  after  due. 
The  answer  alleged  that  the  note  was  given  for  $350,  and  that 
$105  was  added  in  the  note  for  usurious  interest  Complainant 
filed  a  replication,  admitting  that  the  note  was  given  for  $350, 
but  denying  the  payment  of  the  $140,  and  after  hearing  the 
evidence  the  court  rendered  a  decree  for  complainant  for  $375 
and  costs.  Judge  Walker,  who  wrote  the  opinion  of  the 
court,  said :  "  The  third  section  of  the  act  of  1857  (Sess.  Law, 
page  45)  provides  that  *  if  any  person  or  corporation  shall 
contract  to  receive  a  greater  rate  of  interest  than  ten  per  cent 
upon  any  contract  written  or  verbal,  such  person  or  corpora- 
tion shall  forfeit  the  whole  interest  and  shall  be  entitled  only 
to  recover  the  principal  due  to  such  person  or  corporation.' 
Now,  from  the  answer  and  replication,  it  stands  admitted  that 
the  contract  in  this  case  was  for  more  than  ten  per  cent,  inter- 
est, and  brings  the  case  freely  within  the  provisions  of  the 
statute,  and  the  decree  allowing  $125  interest  is  manifestly 
erroneous.  It  is  palpably  in  violation  of  the  clear  and  un- 
mistakable provisions  of  the  statute." 

Then,  by  way  of  emphasis,  the  court,  speaking  through 
Judge  Walker,  add :  "  We  are  at  a  loss  to  comprehend  how  a 
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decree  could  have  been  rendered  in  the  face  of  sncli  an  enact, 
ment."  «  ♦  ♦  «  Jt  was  for  the  complainant  to  make  out 
his  case.  He,  in  doing^so,  admitted  that  he  had  an  indebted- 
ness of  bat  $350,  and  that  the  balance  of  the  claim  was  for  in- 
terest, and  that  it  was  nsnrions.  That  showing  would  entitle 
him  only  to  the  balance  of  the  prlricip  il,  afUr  deduct  in  j  fie 
payments  he  admits  to  have  been  made.  Under  the  interest 
laws  that  wouM  be  all  he  could  recover." 

This  note  must  have  been  past  due  at  the  time  of  hearing, 
yet  the  court  decides  the  principal  was  all  that  could  be  re- 
covered after  deducting  payments,  whether  on  interest  or 
otherwise. 

This  has  been  the  rule  for  nearly  twenty-five  years,  and 
never,  till  the  case  of  the  Fh-st  Nat'l  Bank  v.  Davis,  supra^ 
has  the  court  intimated  that  six  per  cent  interest  after  the 
note  was  due  could  be  recovered  where  there  was  usury  in 
the  inception  of  the  contract. 

Among  the  numerous  cases  decided  may  be  found  the  fol- 
lowing. In  Stoekham  v.  Mnnson,  28  111.  51,  the  court  eay 
"  The  act  of  1857  declares  a  forfeiture  of  the  whole  interest." 
The  note  in  this  case  had  been  due  two  yeai-s  before  trial,  and 
no  mention  whatever  was  made  regarding  the  allowance  of 
six  per  cent,  after  maturity.  It  was  not  allowed.  In  Saylor 
V.  Daniels,  37  111.  331,  Judge  Lawrence,  in  deciding,  declares 
that  payment  made  of  usurious  interest  should  be  applied  on 
the  principal,  and  made  no  intimation  that  six  per  cent,  could 
be  collected  after  the  note  became  due.  In  this  case  the  n  ;to 
had  been  renewed,  and  was  past  due.  In  Booker  v.  Anderson, 
35  111.  66,  the  court  made  this  order:  "It  is  ordered  by  the 
court  that  the  court  (be^ow)  ascertain  the  sum  due  on  the 
$2,200  note,  after  deducting  the  usury  and  all  payments  of  inter- 
ests, whether  for  usury  or  otherwise,  and  the  rent  paid  for  the 
use  of  tlie  house  and  lots,  likewise  the  $1,200  for  which  the 
land  was  sold,  and  decree  the  payment  of  the  balance  to  the 
appellant."  By  this  order  all  claim  for  six  per  cent,  after  the 
note  became  due,  and  it  was  long  past  due,  was  cut  out. 

The  case  of  Hefner  v.  David^  Vandolah,  62  Dl.  483,  was 
based  on  a  promissory  note  which  was  made  drawing  twelve 
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per  cent,  interest  on  its  face  and  was  due  in  six  months,  and, 
as  was  inevitable,  was  past  due  when  judgment  was  rendered. 
The  court  say  in  regard  to  the  questions  of  usury,  by  Sheldon, 
delivering  the  opinion,  "As  the  note  upon  its  face  bore  a 
greater  rate  of  interest  than  ten  per  cent,  the  whole  of  the 
interest  was  forfeited,  under  the  statute,  and  only  the  princi- 
pal sum  due  was  recoverable;"  six  per  cent,  after  due  was  not 
allowed. 

Other  cases  could  be  cited,  and  nothing  adversely  was 
ever  intimated  until  the  case  reported  in  108  111.  above, 
by  Judge  Dickey,  under  circumstances  in  which,  we  have 
shown,  the  majority  of  the  court  did  not  concur.  It  was  not 
intimated  in  Judg3  Dickey's  opinion  that  the  rule  had  been 
changed,  neither  were  the  cases  referred,  to  herein  cited  and 
explained  or  overruled,  or  even  mentioned,  which,  if  a  majority 
of  the  court  had  concurred  with  him  in  his  views  on  the  usury 
laws,  certainly  w  :>uld  have  been  done.  Judge  Dickey  quotes 
Sec.  2  of  the  Interest  Act,  which  provides,  "  Creditors  shall  be 
allowed  to  receive  at  the  rate  of  six  per  cent  per  annum  for 
.  all  moneys  after  they  become  due  on  any  bond,  bill,  promissory 
note  or  other  instrument  in  writing."  This  is  claimed  as  au- 
thority for  charging  six  per  cent  on  a  note  in  which  there  was 
usury  after  due.  This  same  statute  has  been  in  force  during  all 
the  time  the  former  decisions  were  made,  and  this  is  the  first 
time  that  any  of  the  judges,  prior  to  Judge  Dickey,  ever 
thought  of  applying  it  in  this  way.  It  was  not  supposed 
heretofore  to  apply  to  contracts  where  usury  existed.  *  It  has 
always  been  held  in  this  State,  however  diflEerent  other  States, 
or  the  United  States  court  may  hold,  that  where  a  note  draws 
a  certain  rate  of  interest  from  date,  that  same  rate  continues 
under  the  contract  until  paid.  It  is  the  same  as  though  the 
note  read  "  with  such  interest  till  paid."  It  has  been  regarded 
as  a  contract  for  interest  till  paid.  Tlie  note  might,  and 
notes  often  do,  provide  for  interest  till  paid.  Would  not 
this  be  a  part  of  the  interest  contracted  for?  And  in  case  of 
usury  wpuld  it  not  all  be  forfeited  under  the  statute  as  inter- 
est reserved?  We  can  not  regard  the  case  of  tlie  First  Na- 
tional Bank  v.  Davis,  supra^  as  being  the  decision  of  the  court, 
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and  therefore  we  think  it  is  not  authority.  We  therefore  re- 
gard the  proper  judgment  in  this  case  to  be  the  $58.11  from 
Jan'y  22,  1872,  at  ten  per  cent,  as  wliat  should  be  the  true 
amount  of  the  judgment,  or  $140.67  up  to  Apr.  2,  18S6.  The 
judgment  is  reversed,  and  it  is  ordered  that  judgment  be  en- 
tered in  this  court  in  favor  of  app.'llces  against  appellants  for 
the  sum  of  $140.57  and  the  costs  of  this  court  to  be  cliarged  to 
appellees  and  the  costs  of  the  court  below  again3t  appellants. 

Be  versed. 


Albert  M.  Pool 

V. 

John  Roberts. 


GuAHANTT— N'oTTCE. — ^Where  there  is  an  absolute,  unconditional  agrree- 
ment  by  the  guarantor  that  the  note  shall  be  paid  at  maturity,  upon   the 
failure  of  the  maker  to  pay  it  at  maturity  the  agreement  is  broken  and  the- 
guarantor  may  be  sued  at  once  on  his  guaranty,  without  first  being  notified 
of  non-payment. 

Appeal  from  the  Circuit  Court  of  Marshall  county ;  the 
Hon.  N.  M.  Laws,  Judge,  presiding.     Opinion  filed  April  5, 

1886. 

Mr.  E.  J.  KiLEY,  and  Messrs.  Barnes  &  Baknes,  for  appel- 
lant ;  that  the  guarantor  should  receive  notice  of  the  default 
unless  the  maker  is  insolvent,  cited  2  McLean's  K.,  21 ; 
Story  on  Promissory  Notes,  §  460  ;  President,  etc,  v.  Haynes, 
8  Pick.  423 ;  Oxford  Bk.  v.  Hayes,  8  Pick.  427. 

Mr.  P.  S.  Pebley,  for  appellee ;  that  notice  was  not  neces- 
sary, cited  Brown  v.  Curtis,  2  N.  Y.  Court  of  Appeals,  225; 
Dickerson  v.  Den-ickson,  39  111.  574 ;  Parkhurst  v.  Vail,  73 
111.  343  ;  Gage  v.  Mechanics'  Nat.  Bk.,  79  111.  62  ;  Stowell  v. 
Eaymond,  83  111.  120. 
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Lacey,  p.  J.  Tins  was  a  suit  by  the  appellee  against  ap- 
pellant, based  on  the  guaranty  by  the  appellant  of  the  pay- 
ment at  maturity  of  a  certain  promissory  note  for  the  sum  of 
$600  given  by  J.  L.  Jones  to  appellant,  and  dated  Feb.  13, 
1882,  due  in  one  year  from  date. 

The  first  and  second  pleas  were  pleas  of  payment  npon 
which  issue  was  joined.  The  appellant  then  pleaded  the  3d, 
4th,  6th,  6th  and  7th  pleas  as  amended,  which  were  severally 
demniTcd  to  by  appellee.  The  court  sustained  the  demurrer, 
and  the  appellant  abided  his  pleas.  The  parties  then  waived 
a  jury  and  the  cause  was  tried  by  the  court,  and  finding  in 
favor  of  appellee,  and  judgment  against  appellant  for  the  sum 
of  $592.22,  the  amount  of  the  note  and  unpaid  interest.  The 
action  of  the  court  in  sustaining  the  demm-rer  to  the  several 
pleas  is  assigned  for  error. 

We  do  not  think  the  assignment  of  error  is  well  taken  as 
to  the  action  of  the  coui't  in  sustaining  the  demurrer  to  either 
plea. 

By  the  3d,  4th  and  6th  pleas  the  appellant  attempted  to 
set  up  as  a  defense  to  the  collection  of  the  note  that  tlu  ap- 
pellee, the  indorsee  of  the  note,  to  whom  it  was  guaranteed 
by  appellant,  in  addition  to  the  indorsemont,  for  valuable  con- 
sideration passing  between  appellee  and  the  miker  without 
the  consent  of  appellant,  agreed  with  the  maker  to  extend 
the  time  of  its  payment. 

These  pleas  if  properly  pleaded  would  undoubtedly  have  been 
good,  but  in  this  we  think  each  entirely  failed.  Neitlier 
of  the  several  pleas  set  out  the  contract  so  that  the  court 
could  see  that  there  was  any  considDration  for  the  agre3in3ut 
to  extend  the  tim3  of  paym3nt.  Only  by  inference  could  it 
b3  held  that  th3r3  was  any  avormjut  of  considardtion,  and  in 
all  cases  where  a  plea  or  other  pleading  is  ambiguous  or  of 
doubtful  meaning,  courts  construe  the  pleading  most  strongly 
against  the  pleader. 

The  third  plea  fails  to  aver  that  the  one  year's  interest,  the 
payment  of  which  is  relied  upon  as  a  consideration  to  sup- 
port the  promise,  was  paid  in  advance,  or  in  fact  paid  at  all, 
except  by  the  way  of  recital,  using  the  word  "  paying."     If 
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this  interest  was  paid,  and  it  was  the  yearns  interest  past  due, 
then  thore  was  no  consideration;  b3  3Ldes,  it  is  not  good  plead- 
ing to  aver  a  fact  by  way  of  recital  merely. 

The  fourth  plea  fails  to  aver  that  the^O  relied  upon  as  con- 
sideration for  the  extension  of  time  was  in  fact  paid  by  the 
miik'jr  to  tlie  appellant  for  and  in  considaration  of  such  exten- 
sion. T.ierefore  the  agroem3nt  to  extend  was  bad  for  want 
of  consideration.  The  fifth  plea  also  fails  to  charge  that  the 
Si  J  wj.i  paid  or  aa:reed  to  be  paid  as  a  consideration  for 
extension,  and  it  also  fails  to  aver  that  Jones,  the  maker, 
agreed  to  keep  the  m^ney  called  for  by  the  note.  To  make 
a  promise  for  a  promise  a  good  consideration,  the  maker  must 
agree  to  keep  the  money  for  the  length  of  time  to  which  the 
note  is  extended,  and  in  consideration  of  sach  promise  the 
l^ayee  or  indorsee  must  agree  to  extend  the  time  as  agreed  be- 
tween them.  This  plea  makes  no  such  averment.  Each  of 
these  pleas  were  bad  and  obnoxious  to  general  demurrer.  Tlie 
sixth  and  seventh  pleas  set  up  that  at  the  maturity  of  the  note 
the  appellee  failed  to  notify  the  appellant  of  the  non  payment 
of  the  note  or  to  demand  payment  of  the  maker;  that  the 
maker  was  good  and  solvent  at  its  maturity,  and  so  continued 
for  considerable  tim3  thereafter,  bat  afterward  became  insolv- 
ent, by  means  whereof  the  appellant  failed  to  secure  him- 
self as  he  might  have  done,  and  the  appellee  failed  to  secure 
his  pay,  which  he  might  have  done  if  he  had  demanded  the 
money,  etc.  Those  pleas  were  bad>  and  the  demurrer  prop- 
erly sustained  to  them.  The  agreement  of  guaranty  was 
primary,  and  not  a  secondary  one.  It  was  also  based  on  an 
independent  consideration  from  the  original  consideration  of 
the  note,  or  at  least  on  a  valuable  consideration.  Appellant 
undertook  to  see  that  the  note  should  be  paid  at  maturity. 
There  was  no  such  condition  in  this  agreement  as  that  the 
appellee  should  demand  payment  of  the  maker  or  make  any 
effort  to  collect  it,  much  less  incase  of  failure  to  do  so  and  loss 
occurred  on  account  of  it,  that  the  appellant  should  be  released. 

It  was  an  absolute  unconditional  agreement  that  the  note 
should  be  paid  at  maturity.  Upon  the  failure  of  the  maker 
to  pay  it  at  maturity,  the  appellant's  agreement  was  broken.. 
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He  might  be  sued  at  once  on  his'gcarantj  without  first  being 
n  )titied  of  non-payment.  It  is  true  that  some  courts  have  held 
differently,  notably  in  Massachusetts.  Tlie  President,  etc.,  v. 
Haynes,  8  Pick.  423.  But  the  doctrine  annoimced  in  this  case 
was  refeiTed  to  and  disapproved  in  Brown  v.  Curtis,  N.  T. 
Ee,>.  225  (Court  of  Appeals.)  Also  see  Allen  v.  Eightmere,  20 
Johns.  865. 

The  courts  in  Maine  and  Pennsylvania  agree  with  those  of 
Massachusetts ;  the  anthorities  are  conflicting,  but  the  Su- 
preme Court  of  this  State  is  in  accord  with  the  New  York 
courts  and  others  which  hold  like  it  and  are  conclusive. 
Barker  v.  Goodwin  et  al.,  86  111.  60 ;  Valtz  v.  Harris,  40  III. 
159;  Stowell  V.  Eaymond,  83'  HI.  120;  Parkhurst  v.  Vail,  73 
m.  343  ;  Gage  v.  Merch.  Nat.  Bank  of  Chicago,  79  111.  62 ; 
Dickereon  v.  Derrickson,  39  III,  574  ;  Warden  v.  Slater, 
90  m.  160. 

It  is  claimed  by  appellant's  counsel  that  the  exact  point  has 
not  been  decided  by  the  Supreme  Court  of  this  State.  We 
think  in  this  he  is  in  error,  so  far  as  the  principle  is  concei*ned. 
In  Stowell  V.  Eaymond,  83  111.,  supra^  the  court,  by  Judge 
Breese,  who  wrote  the  opinion,  uses  this  language:  "No 
legal  proceedings  are  necessary  to  flx  the  liability  of  a  guar- 
antor, or  to  show  the  insolvency  of  the  maker,  or  to  prove 
demand  or  notice  of  non-payment,  or  to  use  diligence  against 
Uie  maker,"  quoting  Heaton  v.  Hnlbort,  3  Scam.  489 ;  Eich 
V.  Hathaway,  18  111.  548  ;  Parkhurst  v.  Vail,  supra.  Why  is 
it  not  necessary  to  show  demand  and  notice  of  non-payment? 
Simply  because  the  law  does  not  require  it  If  the  holder  of 
a  guaranteed  note  is  under  no  legal  obligation  to  demand  pay- 
ment of  the  maker,  or  notify  the  guarantor  of  non-pay- 
ment, in  order  to  entitle  him  to  payment  or  to  bring  suit,  why 
is  it  that  he  should  suffer  loss  on  account  of  the  failure  on  his 
part  to  do  a  thing  that  he  was  under  no  legal  obligation  to  do? 
Neither  is  he  bound  to  use  diligence,  the  court  say.  The  fail- 
ure to  use  diligence  in  not  notifying  appellant  of  non-payment, 
and  in  not  demanding  payment  of  the  maker,  and  in  not  get- 
ting the  note  probated  against  the  estate  of  J.  L.  Jonef,  de- 
ceased, are  averred  as  grounds  for  defense  to  the  suit  on  the 
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guaranty.  We  hold  that  appellee  was  under  no  legal  obliga- 
tion to  use  any  diligence  or  to  demand  payment  or  notify  ap- 
pellant of  non-payment ;  and  not  being  required  to  do  these 
things  by  law,  the  loss  from  failure  can  not  be  visited  on  him. 
There  being  no  error  in  the  proceedings,  the  judgment  is 
affii^med. 

Affirmed. 


Frank  Castle  et  al. 

V. 

Catherine  Fogerty,  by,  etc. 

Draic  Shop  Act— Rbybbsionsr^s  iNTBRsar.— The  court  is  of  opinion 
that  it  was  the  intention  of  the  legislature,  in  the  passage  of  sections  9  and 
10  of  the  Dram  Shop  Act,  to  deal  only  with  landlords  and  their  property, 
and  those  having  a  rentable  interest  in  buildings  and  premises  that  they 
could  control  at  the  time,  and  that  it  was  not  intended  to  include  those  who 
only  have  reversionary  and  contingent  interests,  and  who  are  not  in  any 
way  responsible  for  the  renting,  control  or  disposition  of  the  property. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon, 
A.  A.  SioTH,  Judge,  presiding.     Opinion  filed  April  5,  1886* 

Mr.  R.  C.  Hunt  and  Mr.  Qboeok  W.  Thompson,  for  ap- 
pellants. 

Mr.  F.  A.  "WiLLouGHBY  and  Mr.  F.  S.  Muephy,  for  appellee. 

Lacby,  p.  J.  The  appellee  brought  her  suit  in  equity 
against  the  appellants,  Frank  Castle,  Frederick  Castle,  Asahel 
A.  Castle,  Etta  Sullivan  and  Ida  Egan,  seeking  to  subject  their 
reversionary  interest  in  two  lots  in  the  city  of  Ghilesburg  to 
the  payment  of  a  certain  judgment  of  $400  recovered  by 
appellee  against  A.  A.  Castle,  March  22,  1884,  in  the  Circuit 
Court  in  Knox  county,  in  an  action  on  the  case  for  selling 
intoxicating  liquor  to  her  father,  John  Fogerty, which  caused 
his  intoxication,  by  reason  of  which  he  came  to  his  death, 
whereby  she  was  injured  in  her  means  of  support     The  intox- 
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icatin^  liquor  was  sold  on  these  lots  by  A.  A.  Castle,  he  at  the 
time  having  a  life  interest  in  them  as  tenant  by  curtesy  of 
liis  late  wife,  Rachel  Castle,  deceased,  the  appellants  being  the 
heirs  at  law  of  the  deceased  Eachel,  who  died  seized  of  the 
lots  subject  to  the  curtesy  rights  of  A,  A.  Castle,  several 
years  before  the  selling  of  the  intoxicating  liquor  to  Fogerty. 
It  is  alleged  in  the  bill  that  a  long  time  prior  to  the  said  sale 
of  liquor  to  Fogerty  the  appellants  and  each  of  them  had 
leased  and  knowingly  permitted  said  premises  to  be  used  and 
occupied  by  tlie  said  A.  A.  Castle  for  the  sale  of  intoxicating 
liquors,  under  which  leasing  and  permission  the  said  A.  A. 
Castle  was  using  and  occupying  said  premises  at  the  time 
when  he  sold  to  said  John  Fogerty  the  intoxicating  liquors 
mentioned.  The  bill  was  dismissed  as  to  A.  A.  Castle,  and  he 
was  not  a  party  to  it,  he  having  a  homestead  interest  in  the 
lots  which  could  not  be  touched  by  this  proceeding;  only  the 
reversionary  interests  of  appellants  were  sought  to  be  reached 
and  subjected  to  sale. 

The  court  below  granted  the  relief  and  rendered  a  decree 
ordering  the  reversionary  interests  of  appellants  to  be  sold  to 
satisfy  the  said  judgment,  from  which  decree  this  appeal  is 
taken. 

It  appears  from  the  evidence  that  Castle  used  the  premises 
without  asking  the  permission  of  the  appellants,  claiming  his 
right  to  do  so  under  his  estate.  The  appellants,  however,  all 
being  of  majority  except  Asahel,  who  was  a  minor  at  the  time 
of  the  selling  of  the  intoxicating  liquor  complained  of,  did 
not  object  to  the  business  of  selling  intoxicating  liquors  being 
carried  on  in  the  building  on  the  lots,  the  most  of  them  being 
members  of  the  family  living  on  the  premises  with  their  fa- 
ther A.  A.  Castle,  and  perhaps  all  knew  that  such  business 
was  being  carried  on  by  him,  and  no  objection  was  made  by 
them. 

The  decision  in  this  case  involves  the  construction  of  the 
9th  and  10th  sections  of  chapter  43  of  the  Revised  Statutes, 
commonly  called  the  "  Dram  Shop  Act."  Sections  9  and  10, 
as  far  as  they  may  relate  to  the  rights  of  the  appellants  in  this 
case,  are  as  follows : 
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Sec.  9.  *  *  *  «  And  any  person  owning,  renting,  leas- 
ing or  permitting  of  any  building  or  premises,  and  having 
knowledge  that  intoxicating  liquors  are  to  be  sold  therein,  or 
who  having  leased  the  same  for  other  purposes,  shall  know- 
ingly permit  therein  the  sale  of  intoxicating  liquors  that  have 
caused,  in  whole  or  in  part,  the  intoxication  of  any  person, 
shall  be  liable,  severally  or  jointly,  with  the  person  or  persons 
selling  or  giving  intoxicating  liquors  aforesaid,  for  all  dam- 
ages sustained  and  for  Exemplary  damages  *  *  *  and 
the  unlawful  sale  or  giving  away  of  intoxicating  liquors  shall 
work  a  forfeiture  of  all  rights  of  the  lessee  or  tenant  under 
any  lease  or  contract  of  rent  upon  the  premises  where  such 
unlawful  sale  and  giving  away  shall  take  place,"  etc. 

Sec.  10  provides,  among  other  things,  *  *  *  « And 
in  case  any  person  shall  rent  or  lease  to  another  any  building 
or  premises  to  be  used  or  occupied,  in  whole  or  in  part,  for  the 
sale  of  intoxicating  liquors,  or  shall  knowingly  permit  the 
same  to  be  used  and  occupied,  such  building  or  premises  so 
used  or  occupied  shall  be  held  liable  for  and  may  be  sold  to 
]  ay  any  such  judgment  against  any  person  occupying  such 
building  or  premises  "  *  *  *  «  Provided  that  if  such  build- 
ing or  premises  belong  to  a  minor  or  other  person  under 
guardianship,  the  guardian  or  conservator  of  such  person,  and 
his  real  or  personal  property,  shall  be  held  liable  instead  of 
such  ward,  and  his  property  shall  be  subject  to  all  the  pro- 
visions of  this  section  relating  to  the  collection  of  said  judg- 
ments." 

These  are  the  only  sections  of  the  statute  that  bear  upon  the 
question  in  hand,  and  after  a  careful  consideration  of  the  sub- 
ject we  have  an*ived  at  the  conclusion  that  it  was  the  intention 
of  the  legislature  in  the  passage  of  the  two  sections  to  deal 
only  with  landlords  and  their  property  and  those  having  a 
rentable  interest  in  buildings  and  premises  that  they  could 
control  at  the  time,  and  that  it  was  not  intended  to  include 
those  who  only  have  reversionary  and  contingent  interest  and 
who  are  not  in  any  way  responsible  for  the  renting,  control  or 
disposition  of  the  property. 

Any  other  construction  would  work  great  hardship  on  those 
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who  only  have  reversionary  and  contingent  interests  in  real 
estate,  and  would  be  carrying  the  construction  of  the  statute 
to  unreasonable  lengths  to  so  hold.  No  person  can  reasonably 
be  said  to  "  permit "  premises  to  be  used  for  the  sale  of  intox- 
icating liquors  unless  such  person  has  the  control  over  and  dis- 
position of  the  property  for  the  time  being,  and  he  can  not 
properly  be  said  to  be  in  that  position  when  he  has  but  a  re- 
versionary interest,  only  coming  into  control  and  possession 
upon  the  termination  of  a  life. 

It  was  not  the  intention  of  the  law  to  drive  parties  to  seek 
extraordinary  and  doubtful  remedies  in  order  to  prevent  a  for- 
feiture of  their  estate  under  the  Dram  Shop  Act.  If  the  court 
should  first  hold  that  the  owner  of  the  reversion  should  be 
classed  with  the  landlords  in  the  above  sections  there  would 
seem  to  be  a  necessity  to  furnish  him  with  some  remedy  to 
enable  him  to  prevent,  by  injunction  or  otherwise,  the  use  of 
his  property  in  caiTying  on  the  sale  of  intoxicating  liquors,  or 
to  require  the  person  so  using  to  give  security  against  dam- 
ages resulting  from  such  sales,  but  without  such  holding  no 
nscessity  for  the  furnishing  of  such  a  remedy  exists,  for  his 
property  can  not  be  taken.  The.  legislature,' in  the  Dram  Shop 
Act,  ha3n3t  furnished  such  remedy  to  a  reversioner  as  it  would 
have  been  proper  to  have  done  in  case  he  were  included,  and 
this  omission  furnishes  strong  ground  for  holding  that  he  was 
n>t  intended  to  b3  include  I.  In  casQ  of  landlords  such  reme- 
dy is  indeed  furnished  in  the  provision  that  tlie  *^  unlawful 
sale  or  giving  away  of  intoxicating  liquors  shall  work  a  for- 
feiture of  all  rights  of  the  lessee  or  tenant  under  any  lease  or 
contract  of  rent  upon  the  premises  where  such  unlawful  sale 
or.  giving  away  shall  take  place."  Great  doubt  exists  as  to 
whether  a  landlord,  having  rented  his  premises  for  purposes 
other  than  for  the  sale  or  giving  away  of  intoxicating  liquors 
for  a  fixed  term,  without  provision  of  forfeiture  in  the  lease 
in  case  of  such  sale,  and  lawful  sales  are  made  before  the  lease 
expires  with  a  knowledge  of  the  landlord,  and  afterward  a 
sale  is  made  also  within  the  time  fixed  in  the  lease  for  its  term, 
from  which  damages  result,  would  be  liable  personally,  or  the 
leased  property  subject  to  the  payment  of  the  damages  re- 
covered. 


Digitized  by 


Google 


446  Appellate  Courts  of  lLLi:jfois. 

Castle  V.  Fogerty. 

Tlie  statute,  it  will  be  seen,  allows  forfeiture  for  the  tenant's 
lease  only  in  the  case  of  unlawful  sales.  But  we  are  not  called 
upon  to  deal  with  this  question,  and  pass  it  by.  The  9th  sec- 
tion of  the  statute  in  question  would  make  the  appellants  per- 
sonally liable  for  the  damages  acc^ruingto  appellee  incase  that 
c^ass  of  persons  is  embraced  in  the  statute  if  they  had  been 
sued  at  law  in  the  first  instance.  If  the  lots  in  question  are 
held  for  the  payment  of  this  judgment  under  the  10th  sec- 
tion, the  appellees  could  have  been  sued  jointly  with  A.  A 
Castle,  or  severally  by  themselves,  under  the  9th  section.  By 
the  10th  section  the  guardian  of  a  minor,  whose  property 
would  be  liable  in  case  he  were  an  adult,  is  held  personally  lia- 
ble for  the  damages  as  well  as  his  real  estate,  and  the  minor 
and  his  property  are  excused. 

Now,  Asahel  was  a  minor  at  the  time  of  the  sale  of  the 
intoxicating  liquor  to  Fogerty  complained  of,  and  the  damages 
for  which  the  judgment  was  obtained,  and  yet  the  decree  is 
rendered  against  his  interests  in  the  lots  as  well  as  that  of  the 
other  appellants  in  violation  of  the  express  provisions  of  the 
statute.  If  he  had  no  guardian,  he,  being  a  minor,  could  not 
give  legal  consent  to  the  use  of  his  property  for  the  sale  of 
intoxicating  liquors.  The  class  of  persons  to  which  the  appel. 
lants  belong  is  not  by  express  terms  or  fair  implication  includ- 
ed in  the  statute,  and  for  this  reason  the  court  below  erred  in 
holding  the  reversionary,  interests  of  the  appellants  liable  to 
be  sold  to  pay  the  judgment  agai  st  A.  A  Castle  and  in  ren- 
dering the  decree.  The  decree  of  the  court  below  is  therefore 
reversed  and  cause  remanded,  with  direction  to  the  court  to 
dismiss  the  bilL 

Decree  reversed  and  remanded. 
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*  Lydia  Van  Lone  et  al. 

V. 

Floyd  K.  Whittemore. 

Mechantc*8  LiiEN — S^LB  OP  T^Ai?D. — ^The  decree  for  the  sale  of  the  land 
nniler  the  mechanic's  lien  is  reversed,  as  the  court  ordered  all  the  land  sold 
instead  of  the  several  tracts  on  which  the  buildings  were  situate  respect- 
ively. 

Erkob  to  the  Circuit  Oonrt  of  De  Kalb  county  ;  the  Hon. 
C.  W.  Upton,  Jadge,  presiding.     Opinion  filed  April  5j  1886. 

Messrs.  Jones  &  Bishop,  for  plaintiflE  in  error. 

Messrs.  Di^ton  &  Pratt,  for  defendant  in  error. 

Lacey,  p.  J.  The  above  two  suits  were  consolidated  by 
order  of  the  court  below,  and  were  tried  as  one  suit.  The  suits 
in  the  first  instance  having  been  commenced  by  the  defend- 
ants in  error  in  proceedings  to  foreclose  mechanic's  lien,  by 
each  de  endant  in  error  separately,  but  against  the  same  party, 
John  Lovell  and  his  representatives,  he  having  died,  leaving 
his  wife  Lydia,  and  children,  Walter  C,  James  and  Lotta  B. 
Lovell.  The  first  suit  was  commenced  by  Marshall  Stark  to 
foreclose  on  the  premises  hereinafter  mentioned,  for  lumber 
sold  to  John  Lovell,  and  by  him  used  in  building  a  dwelling- 
house  on  the  farm  lie  occupied.  Stark  having  died,  the  de- 
fen  lant  in  error  was  made  party  complainant  in  his  stead. 
The  other  suit  was  commenced  by  Floyd  K.  Whittemore,  the 
surviving  partn3r  of  Harkness  &  Whittemore  (John  B.  Hark- 
n33s  was  the  full  name  of  the  partner  who  was  deceased),  for 
building,  hardware  and  other  building  material  for  the  erec- 
tion of  a  barn  and  a  dwelling-house  upon  the  same  premises 
occupied  by  John  Lovell.  The  claim  of  Stark  wa^  for  a  bal- 
ance of  J252.07,  and  of  Harkness  &  Whittemore,  $219.93.  It 
seems  tliat  John  Lovell,  who  was  the  son  of  James  Lovell,  Sr., 
occupied  the  land  described  in  the  petitions,  but  that  the  lat- 

*Two  cases. 
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ter  held  the  title  to  it.  James  Lovell  having  died,  the  heirs 
of  John  Lovell,  deceased,  were  made  by  his  will  tlie  legatees 
of  the  real  estate,  and  they  claim  title  through  their  grand- 
father, James  Lovell,  Sr.,  deceased.  In  each  of  said  petitions 
James  Lovell,  Sr.,  was  made  a  party,  and  in  each  it  was  averred 
that  the  materials  were  purchased  by  said  John  Lovell  upon 
credit  to  be  used  in  the  erection  (in  the  case  of  Harkness  & 
Whittemore)  in  the  construction  of  said  barn  and  dwelling- 
house,  and  (in  case  of  Stark)  to  be  used  in  building,  and  it. was 
in  fact  used  in  building  an  addition  and  repairing  a  certain 
b  lilding  on  the  premises,  and  it  was  also  averred  in  each  that 
the  said  lumbar  and  mxtoria's  were  so  furnished  and  used  with 
the  full  knowledge  and  consent  of  James  Lovell,  Sr.,  and 
under  his  direction  and  approbation. 

Tlie  real  estate  described  in  each  of  said  petitions  as  being 
the  real  estate  on  which  the  materials  were  to  be  and  were 
used  is  as  follows:  Assessor's  lots  Nos.  11,  15,  17,  18,  24,  26, 
and  27  of  section  No.  35,  in  township  No.  41  N.,  E.  5,  east, 
3i  P.  if. ;  also  that  part  of  the  northwest  quarter  of  section 
No.  2  in  township  No.  40,  range  5  east,  and  all  that  part  of 
the  west  half  of  said  section  No.  2  lying  north  of  the  Syca- 
more and  St.  Charles  road  passing  through  said  section  2,  ex- 
cept a  strip  two  rods  wide  on  the  east  side  thereof,  all  in 
De  Kalb  Co.,  HI.  The  cause,  after  the  various  amendments 
and  consolidation,  went  to  final  decree,  which  found  the  sums 
due  as  alleged  in  the  petition  to  each  of  the  pai-ties  found  in 
this  case  of  Stark,  defendant  in  error  ;  that  the  lumber  and 
cement  was  to  be  and  in  fact  was  used  in  building  an  addition 
to  and  repairing  a  certain  building  located  on  the  premises 
described,  and  in  case  of  Whittemore,  defendant  in  eiTor,  the 
court  found  that  the  hardware  and  other  building  material 
was  to  be  and  was  used  in  the  "  construction  of  the  said  barn 
and  dwelling  house  on  the  said  premises."  .  The  order  fur  sale 
follows  in  the  regular  order,  the  land  ordered  to  sale  being 
the  same  as  set  out  m  the  petitions.  Tlie  decree  was  ren- 
dered Nov.  25,  1884.  To  reverse  this  decree,  this  wi-it  of 
error  is  brought.  There  appears  to  be  a  double  description  of 
the  land  lying  in  section  No.  2,  as  the  west  half  of  the  section 
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inclades  the  northwest  quarter,  and  in  each  description  it  is 
that  portion  lyinoj  north  of  the  Sycamore  and  St.  Charles 
road,  so  that  the  last  description  covers  all.  This  eonrt  can 
take  judicial  notice  that  the  various  lots  in  said  section  35.  in 
township  41,  north,  is  an  entirely  different  tract  of  land  than 
that  part  in  section  N"o.  2  in  township  No.  40.  The  ti-acts 
are  separated  by  the  township  line.  The  honse,  as  a  mat- 
ter of  fact,  can  not  be  constructed  on  both  tracts.  It  must 
be  on  the  one  or  the  other,  and  the  evidence  in  the  record 
discloses  that  it  is  located  on  the'  land  lying  in  said  sec- 
tion No.  2.  The  decree,  then,  to  sell  the  lots  lying  in 
said  sect'on_  No.  35,  is  erroneous.  This  could  not  be  aided 
by  virtue  of  the  Whittemore  petition,  for,  in  that  case,  if 
the  house  and  bam  were  located  on  the  said  section  2,  it 
would  be  liable  to  tlie  same  objection  that  we  find  to  the 
Stark  case  as  above  stated;  and  in  case  the  bam  were  lo- 
cated on  the  lots  in  said  section  No.  35,  then  the  lien  for  the 
material  furnished  for  the  bam  would  be  separate  and  inde- 
pendent of  the  lien  for  materials  furnished  for  the  house,  and 
the  two  could  not  bo  blended  and  the  two  tract?  sold  jointly. 

The  lot  or  tract  of  land  upon  which  the  building  is  located 
can  alone  be  sold.  See  Woodburn  et  a1.  v.  GlSord  Co.,  66 
m.  285. 

We  have  examined  the  other  objections  made  to  the  action 
of  the  court  in  rendering  the  decree,  and  do  not  find  that  they 
are  well  taken,  and  it  will  not  be  nocos  ary  to  notice  them  in- 
dependently. But  for  the  error  of  the  court  in  ordering  all 
the  land  sold  instead  of  the  several  tracts  on  which  the  build- 
ing or  buildings  are  situate  respectively,  the  decree  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded.  ' 

YolXIXW 
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Elias  Rowland 

V. 

Theodore  D.  Hewitt,  A^sigQ33,  eta 

'  1 .     ASSIGNUBNT  FOR  BENEFIT  OF  CREDITOBS— AOCEPTANCB  B7  AflSIONEE . 

— ^The  poflsession  of  the  deed  of  assignment  by  the  assignee  at  any  time 
after  its  execution,  will  constitute  a  presumption  of  his  acceptance  of  it 
from  the  time  it  was  executed  and  recorded. 

2.  Landix>rd  and  tenant — Distraint  "for  rent.— An  execution 
levied  on  goods  on  leased  premises,  prior  to  the  distraint,  takes  precedence 
of  any  claim  the  landlord  may  have  tor  the  rent  of  the  building  in  which 
the  goods  are  kept. 

3.  Statutes. — ^The  Statute  of  Anno  is  not  a  part  of  the  common  law  in 
force  in  thia  State,  it  having  been  pissed  since  the  fourth  year  of  James  I, 
since  which  time  English  statutes  are  not  in  force  here. 

Appeal  from  Circuit  Court  of  Ogle  county;  tlie  Hon. 
William  Brown,  Judge,  preBiding.     Opinion  filed  April  6, 

1886. 

Mr.  J.  C.  Seystee  and  Mr.  FRAim  Weetz,  for  appellant 
Mr.  M.  D.  Swift,  for  appellee. 

Lacky,  p.  J.  The  subject  of  this  suit  is  the  possession  of 
a  stock  of  goods  in  Forreston,  111.,  which  formerly  belonged 
to  Daniel  A.  Glasgow. 

Norris  McCoy,  deputy  for  the  sheriff,  on  the  25th  day  of 
March,  1885,  was  in  possession  of  the  goods,  having  levied  on 
them  on  an  execution  in  favor  of  Albert  Marlon-,  issued  on 
that  day.  He  held  po6session  until  April  15, 1885.  On  the 
26th  day  of  March  Glasgow  executed  to  appellee  a  deed  of  as- 
signment for  all  his  real  and  personal  property  not  exempt 
for  the  benefit  of  creditors,  which  was  filed  in  the  county 
clerk's  office  for  record  on  the  same  day  at  3:15  o'clock  a.  m.  and 
in  the  circuit  clerk's  office  also  for  record  on  the  same  day  at  3:50 
o'clock  A.  M.  On  the  said  26th  day  of  March,  at  about  9  o'clock 
A.  M.,  Isaac  B.  Allen,  havinga  claim  of  J139.60for  rent  due  from 
Glasgow  for  the  use  of  the  store  building  where  these  goods 
were  stored,  issued  his  distress  wai*rant  and  placed  it  in  the 
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hands  of  McCoy  to  execute,  who  levied  it  on  the  goods  sub- 
ject to  his,  Marlow's  execution,'  on  the  same  day  McCoy  deliv- 
ered it  to  Absalom  Eakle,  a  justice  of  the  peace,  with  an  in- 
ventory of  the  property  levied  on.  The  justice  of  the 
peace  issued  a  summons  to  Glasgow,  which  was  served.  On 
the  first  day  of  April  Glasgow  confessed  judgment  before  the 
justice  of  the  peace  for  the  amount  of  rent  due,  and  the  justice 
of  the  peace  entered  up  a  general  judgment,  and  on  the  11th 
of  April  issued  a  general  execution  thereon  and  delivered  it 
to  appellant,  a  constable,  to  execute.  On  the  15th  day  of 
April,  the  Mario w  execution  having  been  satisfied  by  sale  of 
a  portion  of  the  goods,  McCoy  turned  the  goods  ovtjr  to  ap- 
pellant and  appellee  jointly,  giving  appellant  and  Geeting,  the 
agent  of  appellee,  each  a  key  to  the  store,  and  gave  up  posses- 
sion of  the  goods  to  them.  The  appellant  then  levied  his  ex- 
ecution on  the  goods  and  dispossessed  appellee,  who  brought 
this  suit  in  replevin  against  appellant,  and  succeeded  in  the 
court  below,  and  appellant  brings  this  appeal.  It  is  claimed 
by  counsel  for  appellant  that  there  is  no  evidence  of  the  de- 
livery of  the  deed  of  assignment  up  to  the  time  the  property 
in  question  was  seized  under  the  distress  warrant,  or  even  up 
to  the  time  it  was  levied  on  by  appellant,  or  that  he  had  ac- 
cepted the  trust 

We  think  this  claim  is  not  tenable.  This  is  a  proceeding 
under  the  statute.  The  appellee  claimed  under  the  deed  and 
his  acceptance,  from  the  time  the  deed  was  executed  and  re- 
corded, will  be  presumed  without  further  proof.  See  Sec.  1 
(3i),  Chap.  72  R  S.  See  statute  1874,  Chap.  10 ;  Freyden- 
dall  et  al.  v.  Baldwin  et  al.,  103  111.  325.  The  possession  of 
the  deed  claiming  under  it  at  any  tim3  after  it3  execution,  as 
in  case  of  ordinary  deeds  to  real  estate,  would  be  sufficient 
proof  that  he  took  under  the  deed  from  its  date,  unless  re- 
butted, if  that  even  would  be  allowed.  It  is  also  claimed  that 
Allen  had  a  landlord's  lien  on  the  goods  for  the  rent.  This 
we  think  is  equally  untenable.  Allen  had  no  lien  as  such,  inde- 
pendent of  a  disti'aint,  and  can  not  succeed  by  virtue  of  such 
claim. 

In  this  State  a  landlord  has  no  lien  except  that  ^iven  by 
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the  statute.  At  common  law,  before  the  passage  by  the  Brit- 
ish Parliament  of  the  statute  of  8th  Anne,  Chap.  14,  the  land- 
lord had  no  lien  of  any  kind,  but  only  aright  of  distraint,  and 
the  statute  of  Anne  is  not  a  part  of  the  common  law  in  force 
in  this  State,  it  having  been  passed  since  the  fourth  year  of 
James  I,  since  which  time  English  statutes  are  not  in  force 
here.  An  execution  levied  on  goods  on  leased  premises  prior 
to  the  distraint  takes  precedence  of  any  claim  the  landlord 
may  have  for  the  rent  of  the  building  in  which  the  goods  are 
kept.  Herron  v.  Gill,  112  111.  24:7.  The  distress  proceed- 
ings, besides^  were  abandoned  by  Allen,  and  McCoy,  the  bail- 
iff, Allen  taking  a  general  judgment  and  execution  which 
could,  in  any  event,  only  create  a  lien  on  pei*8onal  property 
from  the  time  it  came  into  the  hands  of  appellant,  the  consta- 
ble.     • 

The  levy  of  the  distress  warrant,  as  well  as  the  date  and  de- 
livery of  the  execution,  were  both  subsequent  to  the  execution 
and  recording  of  the  deed  of  assignment.  Hence  no  lien  is 
created  in  favor  of  Allen  or  his  execution  in  the  hands  of  ap- 
pellant Whatever  claim  Allen  has  against  the  assets  of  the 
bankrupt  estate  of  Glasgow  will  have  to  be  adjudicated  in 
the  county  court  He  has  no  right  to  levy  on  the  goods 
thus  assigned  in  the  hands  of  the  assignee.  Finding  no  error 
in  the  record,  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affii*med. 


Clark  Hollenback 

V. 

Davidson  Todd  et  al. 


BAiLiCEirr— Right  of  action  for  possession.— As  against  a  wrong- 
doer or  trespasser,  the  bailee,  or  the  one  having  possession  of  personal  prop- 
erty, has  aright  of  action  to  recover  either  in  trover  or  trespass,  in  case  he  is 
disturbed  in  or  deprived  of  possession.  As  between  such  bailee  and  a  mere 
wrongdoer,  the  former  is  the  owner  and  has  title  to  it. 
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Appeal  from  the  Circait  Ooart  of  Kendall  county;  the 
Hon.  C.  W.  Upton,  Jadgo,  presiding.  Opinion  filed  April  5, 
1886. 

Messrs.  Fowlbr  Bbob.  and  Mr.  A.  E.  Searles,  for  appellant. 

Mr.  A.  J.  Hopkins,  Mr.  If.  J.  Aldrioh  and  Mr.  F.  H. 
Thatchbb,  for  appellee. 

Lacey,  p.  J.  On  the  14th  day  of  October,  1881,  the  appel- 
lant commenced  a  suit  in  attachment  against  Davidson  Todd 
and  Thomas  J.  Terrell,  in  the  Circuit  Court  of  Kendall 
county,  and  the  attachment  writ  was  levied  on  between  eight 
and  nine  thousand  bushels  of  com  as  the  property  of  Todd  & 
Terrell  in  the  elevator  at  Millbrook  in  said  county.  Todd  & 
Terrell  gave  a  forthcoming  bond,  and  subsequently  the 
appellee  herein,  Jacob  S.  Budd,  filed  a  plea  of  interpleader 
claiming  to  be  the  owner  of  the  property  in  question  so 
attached.  Upon  this  plea  issue  was  joined  and  a  trial  had 
before  a  jury,  which  resulted  in  a  verdict  in  favor  of  appellee. 
Motion  for  new  trial  was  overruled  and  judgment  rendered 
against  the  appellants  for  costs,  from  which  judgment  an 
appeal  is  taken  to  this  coui*t. 

The  warehouse  and  elevator  belonged  to  the  father  of 
appellee,  Jacob  Budd,  and  he  had  rented  the  house  to  Todd  & 
Terrell.  The  latter  had  operated  it  for  some  time  as  a  ware- 
house, buying  and  storing  grain.  The  appellee,  among  others, 
.  had  stored  a  quantity  of  grain  with  Todd  &  Terrell,  and  it 
had  been  shipped  out  by  them.  Todd  &  Terrell  failed  prior 
to  the  1st  day  of  September,  1881,  and  could  procure  no  more 
money  to  purchase  grain  or  pay  for  that  which  they  had  con- 
tracted for,  and  being  in  debt  to  Jacob  Budd  to  considerable 
amount,  and  Jacob  Budd  being  their  security  in  Chicago  to 
Wanzer  &  Co.,  procured  his  son,  Jacob  S.  Budd,  the  appellee, 
to  take  possession  of  the  warehouse  and  to  purchase  the  con- 
tracts for  grain  that  Todd  &  Terrell  had  with  diflferent 
farmers,  to  the  number  of  seventeen,  which  by  a  written* 
agreement  was  for  value  received,  assigned  and  transferred  by 
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Todd  &  Terrell  to  the  appellee,  on  the  10th  day  of  September, 
ISSl,  he  having  taken  posdessionof  the  warehouse  on  the  first 
day  of  said  month.  Terrell  continued  in  the  warehouse  for 
appellee  on  wages. 

Prior  to  the  commencem3nt  of  this  suit  the  appellants 
demanded  the  corn  of  Todd  &  Terrell  he  had  stored  with 
them,  also  demanded  it  of  appellee  as  well  as  of  his  father. 
The  com  which  was  levied  on  was  corn  that  appellee  had 
taken  partly  under  the  contracts  so  purchased  and  partly  that 
which  he  had  purchased  in.lapendently  of  farmers  and  which 
he  had  in  store.  Appellea  was  a  young  unmarried  man  about 
twanty-two  years  of  age  and  resided  with  his  father  and  had 
been  engaged  m  farming.  *  He  had  no  considerable  means  of 
his  own  and  it  did  not  require  any  to  purchase  out  Todd  & 
Terrell  for  they  had  no  corn  in  the  warehouse  at  the  time 
appellee  took  possession.  The  warehouse  and  elevator 
belonged  to  his  father  and  his  father  loaned  him  $500  to 
bagin  business  with  and  the  balance  of  the  money  to  purchase 
the  grain  with ;  prior  to  the  attachment  he  borrowed  of  his 
commission  merchants,  To mbl in  &0d.,  of  Chicago.  None  of 
the  corn  called  for  by  the  contracts  had  been  paid  for  by  Todd 
&  Terrell,  nor  any  portion  of  it  The  only  possible  advantage 
that  appellee  could  have  had  on  account  of  the  contracts  was 
that  he  had  so  much  corn  secured,  and  anv  advance  in  the 
price  of  the  corn  above  the  contract  price  at  the  time  of 
delivery. 

The  main  cause  for  error  insisted  on  for  reversal  is  that  the 
court  refused  the  appellant's  instructions  Xos.  5,  7,  8,9  and  10 
'^refused,"  which  go  to  the  point  of  telling  the  jury  that  if 
the  property  in  question  was  the  property  of  Jacob  Budd  and 
not  appellant,  the  verdict  should  be  for  appellant  It  is  in. 
sisted  that  the  property  was  really  the  property  of  Jacob  Budd, 
and  that  his  son's  name  was  only  used  nominally  and  that  he 
had  no  real  interest  in  it.  The  substance  of  the  fifth  refused 
instruction  is  given  in  the  appellant's  first  and  third  "given" 
instructions,  except  that  the  juiy  are  told  that  in  determining 
whether  the  purchase  of  the  corn  was  ioriajlde  *  *  *  the 
jury  had  a  right  to  consider  the  objects  and  purposes  of  the 
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sale,  whether  fraudulent  or  not,  whether  for  the  purpose  of 
hindering  and  delaying  the  creditors  of  Todd  &  Terrell,  etc. 

On  i*eading  this  instruction  it  will  be  observed  that  the  jury 
are  told  by  it  that  they  must  consider  as  a /act  and  as  a  part 
of  the  circumstances,  "  the  objects  and  purposes  for  which  the 
sale  was  made,  whether  fraudulent  or  not,  and  whether  or  not 
for  the  purpose  of  hindering  or  delaying  the  creditoi-s  of  Todd 
&  Terrell  from  collecting  their  claim3  at  that  time,"  etc. 
These  were  not  evidentiary  facts,  and  their  existence  could 
only  be  arrived  at  after  a  consideration  of  all  the  evidence  and 
circumstances ;  hence  it  would  be  misleading  and  confusing  to 
the  jury  to  instruct  them  to  look  upon  the  ultimate  conclu- 
sions to  the  jury  to  be  determined  from  the  evidence  as  facts 
in  evidence.  It  in  a  measure  assumes  that  the  sale  was  fraudu- 
lent and  made  tor  the  purpose  of  hindering  and  delaying 
creditors. 

The  point  in  the  instruction  that  the  jury  could  go  behind 
the  written  assignment  is  covered  in  substance  in  "  given  "  in- 
structions 1  and  3;  and  it  was  not  important  that  the  jury  should 
be  to'd  in  express  language  that  they  could  do  so,  having  been 
so  told  in  substance.  The  proper  portions  of  the  7th  and  8th 
instructions  "refused"  were  given  in  the  3d.  The  8th,  as  a 
whole,  was  erroneous  in  assuming  that  the  "Budds"  purchased 
the  com  in  question.  This  was  a  disputed  fact,  the  appellee 
sharply  contending  that  he  alone  purchased  it.  The  instruc- 
tion offered  by  appellant  and  refused  by  the  court  is  to  the 
effect  that  if  the  "  real  transaction  was  for  the  benefit  of  Jacob 
Budd,"  and  he,  in  fact,  was  the  one  "  interested  in  such  pur- 
chase,'" was  the  owner  of  the  effects  and  property  in  question, 
"  although  the  proofs  may  show  that  the  same  was  made  to 
Jacob  S.Budd,  nominally,  from  Todd  &  Terrell,  then  the  jury 
should  find  that  the  property  in  question  was  not  the  property 
of  Jacob  S.  Budd." 

This  instruction  raises  the  point  that  seems  to  be  chiefly,  if 
not  entirely,  relied  on  to  reverse  the  judgment  of  the  court  be- 
low. We  do  not  tliink  the  instruction  was  proper,  or  the  law 
governing  the  case  as  presented  to  the  jury.  Appellee,  by 
interpleader,  claimed  the  property  as  his  own,  and  we  think 
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against  a  party  like  the  appellant,  who  had  no  claim  or  right  to 
it  whatever  in  case  appellee's  contract  with  Todd  &  Ten-ell 
was  bona  jide^  the  proof  that  he  was  the  bailee  and  had 
the  entire  control  and  possession  of  it,  and  had  borrowed  money 
in  his  own  name  to  purchase  it,  was  sufficient  upon  which  to 
base  a  recovery,  and  his  plea  of  property  in  himself  was  made 
out. 

As  against  a  wrongdoer  or  trespasser  the  bailee,  or  the  one 
having  possession  of  personal  propeiiy,  has  a  right  of  action 
to  recover  either  in  trover  or  trespass  in  case  he  is  disturbed  in 
or  deprived  of  possession.  As  between  such  bailee  and  a  mere 
wrongdoer  the  former  is  the  owner  and  has  title  to  it.  What 
matter  is  it  to  the  appellant  whether  appellee  had  a  perfect 
title  to  this  com  or  not,  as  between  himself  and  father?  The 
appellant  certainly  had  no  claim  to  it  nnless  through  Todd  & 
Ten-ell. 

The  appellant's  writ  of  attachment  ran  against  Todd  & 
Terrell  and  not  against  appellee  or  his  father,  Jacob  Budd. 
The  property  was  found  in  the  peaceable  and  undisturbed  pos- 
session of  appellee,  and  levied  upon  as  the  property  of  Todd 
&  Terrell.  There  might  have  been  a  right  of  action  in 
favor  of  appellee  in  trespass  against  the  sheriff  for  this  levy, 
and  in  such  case  the  sheriff  could  not  have  been  permitted  to 
set  up  such  defense  as  is  attempted  here.  The  possession  of 
appellee  would  have  been  all  he  need  have  shown,  and  his 
title  could  not  have  been  attacked.  But  instead  of  resorting 
to  his  action  of  trespass  he  seeks  his  rights  under  the  statute 
by  tiling  his  interpleader  claiming  the  property,  and  if  the 
property  is  found  by  the  jury  not  to  be  that  of  Todd  & 
Terrell,  it  must  be  restored  to  the  appellee,  who  was  the 
bailee,  at  least,  if  not  the  absolute  owner.  We  see  no  merit  in 
equity  or  law  in  such  claim  as  is  set  up  by  this  instruction, 
an  J  it  was  properly  refused.  Tho  tenth  refused  instruction 
is  bad,  bacause  it  assumes  that  the  "  two  Budds"  had  an  in- 
terest  in  the  assigned  contracts,  and  the  court  need  not  give  it, 
for  it  would  have  been  simply  a  repetition  of  Nos.  1  and  3 
already  given. 

It  is  also  objected  that  the  question  as  to  whether  or  not 
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appellee  had  ever  taken  possession  of  the  property  was  ig- 
nored in  appellee's  instruction}.     This  it  is  insisted  was  error. 

We  think  that  there  was  no  eri'or  in  this,  for  the  reason 
that  his  having  taken  possession  of  the  warehouse  and  eleva- 
tor, and  his  having  succeeded  Todd  &  Teri-ell  in  the  business, 
and  of  his  claiming  to  buy  corn  on  his  own  account,  was  no- 
torious— known  to  nearly  every  one,  and  to  none  better  than 
appellant  himself,  who  was  expressly  notified  of  it  before  his 
attachment  was  issued.  So  no  harm  could  be  done  in  assum- 
ing that  appellee  had  actual  possession  before  the  attachment 
writ  was  issued. 

It  is  finally  claimed  that  the  verdict  is  against  the  weight 
of  the  evidence  on  the  vital  point  as  to  the  good  faith  of  the 
purchase  of  the  contracts  from  Todd  &  Terrell,  that  is, 
whether  it  was  done  for  the  purpose  of  hindering  and  delay- 
ing their  creditors.  We  can  not  bat  think,  after  reading  the 
evidence,  that  there  are  ellm  grounds  for  such  claim. 

It  will  be  observed  that  no  corn  whatever,  nor  other  gi*ain, 
was  purchased  by  appellee  of  Todd  &  Terrell.  The  latter 
were  hopelessly  insolvent,  had  nothing,  and  could  get  no  more 
money  in  Chicago  of  commission  merchants.  They  were 
h  avily  indebted  to  Jacob  Budd,  the  owner  of  the  warehouse 
and  elevator,  and  he  was  security  for  them  for  other  sums. 
Todd  &  Terrell  had  no  avail  except  certain  executory  con- 
tracts for  the  purchase  of  corn,  to  be  paid  for  on  delivery — 
which  might  bo  worth  something  or  nothing  as  the  price  of 
corn  advanced  or  declined.  They  could  not  get  the  corn  un- 
less they  had  money  to  pay  for  it.  If  the  transfer  was  made 
for  the  ultimate  benefit  of  Jacob  Budd,  as  is  claimed  by  appel- 
lant with  considerable  force,  it  must  have  been  done  by  Budd 
to  save  himself  and  to  keep  the  warehouse  property  from  de- 
preciating, and  not  to  defraud  any  one.  Then,  appellee  fur- 
nished every  dollar  of  the  money  that  paid  for  the  com  on 
his  own  credit;  would  a  man  naturally  enter  into  such  a 
transaction  as  this  and  consent  to  act  as  a  cover  for  mere 
friendship  ?  Involve  himself  in  debt  to  the  amount  of  thou- 
sands of  dollars  for  accommodation,  for  the  mere  love  of  in- 
trigue, without  the  expectation  of  any  benefit?     Tliere  beinar 
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no  necessitj  for  such  a  contract  we  can  not  believe  that  appel- 
lee or  any  reasonable  man  would  embark  in  it  and  take  such 
rifiks  for  mere  accommodation,  and,  what  is  most  serious,  run 
the  risk  of  having  the  corn  taken  to  pay  Todd  &  Terrell's 
debts,  having  the  money  borrowed  with  which  to  purchase 
the  corn,  to  be  paid  by  himself,  which  would  be  the  result  if 
this  corn  is  taken  by  appellant. 

All  parties  who  had  anything  to  do  with  the  purchase  of 
the  contracts  and  agreement  between  Todd  &  Terrell  and  ap- 
pellee, testify  that  the  conti*act  was  bona  fide,  and,  under  the 
circumstances,  what  could  the  jury  do  other  than  to  believe 
the  appellee's  witnesses  and  return  a  verdict  for  appellee. 
"We  think  the  evidence  very  decidedly  preponderates  in  favor 
of  appellee. 

"We  see  no  error  in  the  exclusion  of  the  evidence  offered  of 
George  M.  Hollenback.  The  relation  of  client  and  attoniey 
existed  between  him  and  Ten*ell,  and  appellee  was  not  pres- 
ent; as  against  him  it  would  not  have  been  competent  in  any 
event. 

Seeing  no  error  and  being  fully  satisfied  of  the  justice  of 
the  verdict  tlie  judgment  is  afiu*med. 

Affirmed. 

Dissenting  opinion  by  Baker,  J. 

In  my  opinion  the  judgment  should  be  reversed.  1  think 
the  decided  weight  of  the  evidence  is  to  the  effect  that  J.  S. 
Budd,  who  filed  the  interpleader,  was  the  bailee  of  Jacob 
Budd,  his  father,  and  as  between  themselves  Jacob  Budd  was 
the  real  owner.  In  that  state  of  the  case  the  statements  and 
admissions  of  Jacob  Budd,  in  evidence,  tending  to  prove 
fraud,  should  not  have  been  excluded  from  the  jury  by  the 
instructions  of  the  court  I  also  think  there  were  other  er- 
rors in  excluding  testimony.  Under  the  rulings  of  the  court 
the  issue  was  not  fairly  submitted  to  the  juiy.  I  think,  how- 
ever, the  title  and  possession  of  J.  S.  Budd  as  bailee,  if  not 
fraudulent,  would  be  sufficient  for  the  maintenance  of  his  in- 
terpleader. 
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Samuel  E.  Holtzman 

V. 

Joseph  Hoy. 

1.  AcTiOK  FOB  DAMAGB8  AGAmsT  PHY8ICI AN— EVIDENCE. — In  an  action 
on  the  case  against  a  physician  and  surgeon,  to  recover  damages  for  the 
want  of  ordinary  care,  caution  and  skill  in  his  management  and  treatment 
of  a  broken  leg,  evidence  to  establish  his  reputation  as  an  ordinarily  skillful 
and  learned  physician  and  surgeon  is  inadmissible. 

2.  What  is  msqira^Bsy  op  physician. — ^The  law  does  not  require  of 
physicians  and  surgeons  the  highest  degree  of  skill,  but  it  demands  that 
they  shall  possess  the  ordinary  skill  of  those  engaged  in  the  profession,  and 
treat  their  patients  with  ordinary  skill  and  care,  and  exercise  their  best 
judgment. 

8.  Instructions. — An  instruction  that  "  mere  expressions  of  opinion  by 
defendant  to  plaintiff  as  to  the  condition  of  his  leg,  and  that  it  was  doing 
all  right,  phould  not  be  considered  by  the  jury  in  deciding  as  to  whether  the 
previous  treatment  of  plaintiff's  leg  had  been  proper/*  was  properly  re- 
fused. 

Error  to  the  Circuit  Court  of  Livingstone  county  ;  the  Hon- 
Franklin  Blades,  Judge,  presiding.  Opinion  filed  June  8, 
1886. 

Messrs.  Stephenson  &  Ewing,  for  plaintiff  in  error ;  that 
a  physician  is  only  bound  to  possess  the  ordinary  skill  and 
leaiTiing  possessed  by  those  ordinarily  learned  and  skillful  in 
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his  profession,  and  to  exercise   his  best  care   and  skill,  cited 

1  Hilliard  on  Torts,  225 ;  Leighton  v.  Sargent,  7  Foster,  460 ; 
Teft  V.  Wilcox,  6  Kan.  61  ;  Branner  v.  Storment,  9  Kan.  61 ; 
Simons  v.  Henry,  39  Me,  155  ;  Qniiin  v.  Donovan,  85  111.  B. 
194 ;  McClelland's  Civil  Malpractice,  215;  McNevins  v.  Lowe, 
40  111.  210;  Ritchey  v.  West,  23  HI.  385 ;  Fisher  v.  Niccolls, 

2  Bradwell,  484. 

Messrs.  Btrawn  &  Patton,  for  defendant  in  error;  that 
evidence  of  the  physician's  reputation  as  an  ordinarily  skillful 
physician,  and  surgeon  was  inadmissible,  cited  Boydston  v. 
Giltner,  3  Oregon,  118 ;  Williams  v.  Poppleton,  3  Oregon, 
139;  Leighton  v.  Sargent,  11  Foster  (N.  H.),  120;  Mertz  v. 
Detweiler,  8  W.  &  S.  376. 

Baker,  J.  This  was  an  action  on  tlie  case,  brought  by 
Joseph  Hoy,  defendant  in  error,  against  Samuel  E.  Holtzman, 
plaintiflE  in  error,  to  recover  damages  for  the  want  of  ordinary 
care,  caution  and  skill  by  Holtzman,  as  a  physician  and  sur- 
geon, in  his  management  and  ti-eatment  of  the  broken  leg  of 
Hoy,  per  quod  it  failed  properly  to  unite,  and  united  only  by 
an  infirm  flexible  ligament. 

Tlie  verdict  and  judgment  were  against  Holtzman  for 
$2,500  damages. 

Tliere  was  quite  a  sharp  conflict  in  the  testimony  with  ref- 
erence to  the  actual  facts  of  the  treatment  bestowed.  The  ac^• 
counts  given  by  Hoy  and  the  several  witnesses  introduced  by 
him  in  regard  to  the  conduct  and  management  of  the  attempt- 
ed cure  of  the  fracture,  were  different  in  several  important 
and  material  points  from  the  history  of  the  ti*eatment  as  de- 
tailed by  the  attending  surgeon.  A  laj*ge  number  of  expert 
witnesses  were  introduced  by  each  of  the  parties  to  the  suit, 
and  tliere  was  not  any  very  considerable  degree  of  disagree- 
ment in  their  testimony.  The  substance  of  the  expert  evi- 
dence seems  to  be  that  upon  the  hypothesis  the  management 
of  the  case  was  as  stated  by  the  witnesses  for  Hoy,  then  it 
was  not  ordinarily  skillful  and  careful;  while  upon  the  hy- 
pothesis that  the  facts  were  as  insisted  by  Holtzman,  then 
ordinary  skill  and  care  \vt)re  bestowed. 
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We  are  unable  to  say,  upon  a  consideration  of  the  whole 
testimony,  that  it  does  not  sufficiently  support  the  verdict. 

Plaintiff  in  error  offered  upon  the  trial  evidence  to  estab- 
lish his  reputation  as  an  ordinarily  skillful  and  learned  physi- 
cian and  surgeon,  but  an  objection  was  sustained  thereto  and 
an  exception  taken.  We  think  the  ruling  of  the  court  was 
right.  The  issue  bafore  the  jury  was  in  respect  to  the  pro- 
priety of  the  treatment  in  the  particular  case  under  investiga- 
tion; and  if  want  of  ordinary  skill  or  negligence  in  that  case 
were  shown,  it  would  have  been  no  answer  to  say  the  physi- 
cian and  surgeon  had  a  good  reputation  for  skill  and  learning. 
In  M.etz  V.  Djtweiler,  8  Watts  &  Serg.  376,  the  Supremo 
Court  of  Pennsylvania  say:  '^  It  may  bo  said  that  his  general 
qualifications  might  serve  to  shed  light  on  the  propriety  of 
his  practice  in  this  particular  instance;  but  it  is  a  light  which 
would  be  less  likely  to  lead  to  a  sound  conclusion  than  to  lead 
astray.  The  jury^  assisted  by  the  opinions  of  medical  wit- 
nesses, would  be  better  able  to  judge  of  the  treatment  from 
the  treatment  itself  than  from  the  more  remote  consideration 
of  the  defendant's  professional  reputation,  which  was  conse- 
quently not  the  best  evidence  of  which  the  case  was  suscepti. 
We."  See  also  L^ighton  v.  Sargent,  11  Foster,  119.  It  may 
also  be  remarked,  tliat  a  question  regarding  professional  rep- 
utation was  only  propounded  to  two  witnesses.  Dr.  Allen  and 
Dr.  Gaylord;  in  the  first  instance,  upon  objection  being  made, 
it  was  withdrawn  without  being  passed  upon  by  the  court; 
and  in  the  second  instance  the  question  not  only  called  for 
the  reputation  of  plaintiff  in  error  with  the  medical  profes- 
sion, but  in  the  community;  and  it  would  seem  that  in  any 
view  of  the  matter  the  reputation  of  the  physician  in  the 
community  at  large  would  be  an  improper  element  for  con- 
sideration. 

It  is  also  urged  that  six  of  the  instructions  submitted  by 
plaintiff  in  error  were  improperly  refused. 

While  the  law  does  not  i*equire  of  physicians  and  surgeons 
the  highest  degree  of  skill,  yet  it  does  demand  of  them  that 
they  shall  possess  tlie  ordinary  skill  of  those  engaged  in  the 
profession,  and  treat  their  patients  with  ordinary  skill  and 
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care,  and  exercise  their  best  judgment.  One  of  the  instruc- 
tions given  by  the  court,  at  the  instance  of  the  defendant 
below,  was,  that  if  such  defendant  ''used  ordinary  skill  and 
care  in  the  treatment  of  plaintiff's  fracture,  and  while  so 
using  such  care  and  skill  made  a  mistake  in  judgment,  then  he 
is  not  liable  for  the  result  of  such  mistake."  So  far  as  the 
lii-st  refused  instruction  was  proper,  it  was  a  mere  repetition 
of  tlie  legal  principle  contained  in  this  instruction  ;  as  to  the 
residue  of  the  instruction  it  was  argumentative,  and  might 
properly  have  been  refused  on  that  gi*ound.  "We  are  of  opin- 
ion, however,  it  was  otherwise  vicious,  for  by  it  the  court  was 
asked  to  tell  the  jury  "that  there  is  no  issue  made  by  plaintiff^ 
that  the  defendant  is  not  a  reasonably  or  ordinarily  learned 
and  skillful  physician  and  surgeon,  etc.,  and  if  he  exercised 
his  best  skill  and  judgment,  etc.,  then  he  is  not  liable."  This 
was  calcolated  to  mislead  the  jury,  for  the  logic  of  it  was  that 
he  must  have  exercised  the  ordinary  and  usual  skill  of  his 
profession,  simply  because  he  possessed  it.  Besides,  we  do 
not  understand  it  to  be  an  admitted  fact  of  the  case  that  the 
doctor  was  possessed  of  the  required  degree  of  skill.  While 
no  count  of  the  declaration  proceeds  upon  the  distinct  ground 
he  did  not  possess  the  ordinary  skill  of  his  profession,  yet 
they  all  are  based  upon  the  theory  he  failed  to  exercise  such 
ordinary  skill.  If  evidence  proves  or  tends  to  pi-ove  more 
than  is  necessary,  yet  it  is  proper  if  it  proves  or  tends  to  prove 
the  point  that  is  really  at  issue.  If,  in  the  treatment  of  this  par- 
ticular case,  such  gross  ignorance  of  the  business  of  a  surgeon 
had  been  shown  as  to  establish  the  fact  beyond  doubt  that  the 
physician  had  not  the  degree  of  skill  usual  to  the  profession, 
or  no  knowledge  of  it  at  all,  such  evidence  would  clearly 
have  been  responsive  to  the  issue  formed.  In  other  words, 
if  there  was  a  want  of  ordinary  skill  in  the  treatment,  then  it 
was  wholly  immaterial  whether  the  default  arose  from  an 
absolute  lack  of  skill  and  knowledge,  or  from  mere  neglect 
to  use  the  skill  actually  possessed;  and  we  think  that  neither 
the  one  nor  the  other  of  these  views  of  the  case  should  have 
been  excluded  from  the  consideration  of  the  jury  by  an  in- 
struction. 
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The  coants  in  the  declaration  do  not  set  out  specifically 
wherein  the  want  of  skill  and  negligence  consisted.  We 
must  therefoi-e  look  to  the  evidence  in  order  to  ascertain  the 
particular  grounds  of  complaint.  They  seem  to  arrange 
themselves  under  five  heads :  i.  ^.,  that  the  Listen  splints 
were  taken  oflE  too  soon ;  that  the  surgeon  knew  at  the  time 
the  first  plaster  of  paris  bandage  was  applied  to  the  fract- 
ured leg,  that  it  was  composed  of  poor  material,  and  did 
not  furnish  a  firm  ^support,  and  that  it  was  negligence  or 
malpractice  to  leave  the  femur  without  such  support  for 
about  twenty-four  hours ;  that  the  second  plaster  of  paris 
bandage  was  permitted  to  be  ome  loose,  so  that  it  was  insuffi- 
cient to  hold  the  broken  bone  in  place ;  that  the  surgeon 
directed  the  patient  to  stand  upon  and  use  the  broken  leg  before 
there  was  any  bony  union,  and  when  there  were  no  sufficient 
supports  to  hold  the  fractured  parts  of  the  broken  femur  in 
position ;  and  that  after  the  broken  leg  had  failed  to  prop- 
erly unite,  and  there  was  only  a  ligamentary  union,  the  sur- 
geon failed  to  inform  him  the  union  was  only  ligamentary  and 
advised  a  surgical  operation,  but  told  him  the  leg  was  all 
right,  and  that  he  would  walk  without  crutches  within  a  year. 
There  was  a  conflict  in  the  testimony  bearing  upon  this  latter 
ground  of  complaint ;  and  the  court  asked,  in  the  second  re- 
fused instruction,  to  charge  the  jury  that  if  they  believed 
from  the  evidence  that  defendant  told  plaintiff  that  the  union 
of  his  broken  leg  was  only  ligamentous,  and  not  bony,  and 
that  it  would  be  necessary  to  have  an  operation  in  order  to 
procure  bony  union,  and  advised  such  operation,  and  that  de- 
fendant, up  to  that  time,  had  exercised  the  ordinary  skill  of  a 
surgeon  in  ^attending  upon  the  broken  leg,  then  the  jury 
should  find  defendant  not  guilty.  The  principle  that  but  or- 
dinary skill  was  required  of  plaintiff  in  error  was  fully  an- 
nounced in  the  1st,  6th,  10th  and  11th  instructions  given  on 
his  motion  ;  and  the  principle  that  the  failure  to  secure  a 
proper  union  must  be  traceable  to  some  default  of  the  sur- 
geon was  clearly  stated  in  the  8th,  9th,  10th  and  12th  instruc- 
tions so  given.  The  only  difference  between  this  refused  in- 
sti-uction  and  those  referred  to  was,  that  the  former  singled 
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out  one  of  the  live  supposed  instances  of  malpractice,  and  told 
the  jury  that  if  they  found  for  plaintiff  in  error  as  to  thaty 
then,  if  there  was  ordinary  skill  as  to  the  other  supposed  de- 
linquencies, the  verdict  should  be,  not  guilty.  E  ich  one  of 
the  other  claimed  delinquencies  might  just  as  well,  and  in  the 
same  way,  have  been  made  the  basis  of  a  similar  and  separate 
instruction.  We  are  unable  to  say  that  the  action  of  the 
court  in  refusing  it  was  erroneous. 

The  ruling  upon  the  third  refused  instruction  was  pro|)cr* 
It  singled  out  several  circumstances  in  evidence  and  ignored 
others  of  equal  importance  bearing  upon  the  same  point,  and 
told  the  jury  that  these  selected  cuxsumstances  should  be  con- 
sidered, thereby  giving  them  undue  prominence. 

The  fourth  refused  instruction  was  as  follows :  "  Mere  ex- 
pressions of  opinion  by  defendant  to  plaintiff  as  to  the  con- 
dition of  his  leg,  and  that  it  was  doing  all  right,  should  not  bo 
considered  by  the  jury  in  deciding  as  to  whether  the  previous 
treatment  of  plaintiff's  leg  had  been  proper."  There  is  con- 
siderable testimony  to  show  that  statements  of  the  kind  indi- 
cated were  made  frequently,  and  all  along  during  the  treat- 
ment The  result  shows  they  were  incorrect ;  and  there  is 
evidence  tending  to  prove  that  such  statements,  in  many  in- 
stances, were  not  justified  at  the  times  when  made  by  the  then 
existing  state  of  things  and  condition  of  the  limb  of  the  patient. 
If  plaintiff  in  error  did  not  at  the  times  of  these  several 
statements  have  knowledge  of  the  true  condition  of  his  patient 
to  the  extent  that  a  surgeon  of  ordinary  skill  and  learning 
would  be  required  to  know  from  his  examinations,  then  we 
are  unable  to  see  why  such  want  of  knowledge  and  incorrect 
diagnosis  is  not  competent  testimony  tending  to  prove  a  want 
of  ordinary  and  usual  skill,  learning  and  care  in  the  manage- 
ment of  the  case. 

We  think  the  instruction  was  properly  refused. 

The  substance  of  the  fifth  refused  instruction  is  to  be  found 
in  the  1st*  8th,  9th,  10th  and  12th  instructions]  given  for 
plaintiff  in  error ;  and  there  was  therefore»no  error  in  refus- 
ing it. 

The  sixth  refused  instruction  was  vicious  for  the  same  rea- 
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son  the  third  was ;  and  it  was  also  argumentative ;  and  so  far 
as  it  announced  any  correct  rule  of  law,  it  was  covered  by 
other  instructions. 

The  series  of  twelve  instructions  that  were  given  on  behalf 
of  the  plaintiff  in  error  presented  the  law  of  the  case  as 
favorably  and  fully  as  was  necessary ;  and  it  was  not  the  duty 
of  the  trial  court  to  repeat  again  and  again,  but  in  variant 
forms,  legal  principles  a1i*eady  announced  in  other  instructions. 

We  find  no  error  that  should  reverse  the  judgment,  and  it 
is  therefore  affirmed. 

Affirmed. 


William  Richards 

V. 

Elizabeth  Eichards. 


1.  Habitual  drunkennesb.— In  a  suit  for  a  divorce  on  the  gronnd  of  ha- 
bitual drunkenness  an  instruction  that  if  the  jury  believed  from  the  evidence 
that  the  defendant,  for  a  period  of  two  years  prior  to  the  befi^nning  of  the* 
suit,  was  frequently  and  customarily  or  habitually  given  to  the  excessive  use- 
of  intoxicating  drinir,  and  had  during  said  two  years  or  more  lost  the* 
power  or  the  will,  by  frequent  indulgence,  to  control  his  appetite  for  it> 
then  the  defendant  was  guilty  of  habitual  drunkenness,  was  proper. 

2.  Same.— It  was  not  error  to  refuse'  an  instruction  to  the  effect  that 
to  constitute  the  habitual  drunkenness  the  intemperance  must  be  such  as 
to  disqualify  him  from  attending  to  his  business  during  the  principal  por- 
tion of  the  time  usually  devoted  to  business. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon. 
Gkobge  W.  Stipp,  Judge,  presiding.  Opinion  filed  June  8, 
1886. 

Messrs.  Bull,  Strawi?^  &  Euger  and  Messrs.  Mayo  &  Wid- 
HEB,  for  appellant ;  cited  Mahone  v.  Mahone,  16  Cal.  626 ; 
McKay  v.  McBjiy,  18  B.  Mon.  8 ;  Camp  v.  Camp,  18  Texas, 
528. 

Mr.  L,  "W.  Breweb  and  Mr.  D.  B.  Snow,  for  appellee ; 
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cited  Mnrpliy  v.  People,  90  111.  60;  C.  ife  R  I.  R  R  Co.  v, 
Crandall,  41  111.  234. 

Baeiib,  J.  This  was  a  bill  for  divorce  filed  by  Elizabeth 
Richards  against  her  husband,  William  Richards,  charging 
habitnal  drunkenness  for  more  than  two  years,  adultery,  and 
extreme  and  repeated  cruelty.  The  verdict  and  decree  were 
for  her  on  the  first  mentioned  ground.  The  record  is  novr 
brought  here^  and  various  errolis  are  assigned. 

The  evidence  is  quite  voluminous  and,  conflicting,  and  we 
think  sufiiciontly  supports  the  verdict  If  the  statements  of 
appellee  and  her  witnesses  were  believed  by  the  jury,  then 
they  were  fully  justified  in  returning  a  verdict  that  appellant 
had  been  guilty  of  habitual  drunkenness  for  the  space  of  two 
yeai-s  prior  to  the  filing  of  the  bill.  Numerous  witnesses, 
many  of  them  business  men  in  Streator,  were  introduced  on 
the  part  of  the  defense,  who  testified  they  had  met  appellant, 
some  of  them  quite  frequently,  and  had  never  seen  him  in- 
toxicated. The  weight  of  tlieir  statements  is  much  weakened 
by  the  facts,  which  appear  in  evidence,  that  he  lived  on  a  farm 
adjoining  the  city  limits  and  did  much  of  his  drinking  at  home, 
and  in  saloons  located  outside  of  the  corpoi-ation,  and  after 
night  In  Murphy  v.  People,  90  III.  59,  in  speaking  of  this 
character  of  testimony,  the  court  said :  "We  lay  no  stress  on 
the  fact  that  some  witnesses,  having  a  pretty  fair  knowledge 
of  Leahy's  habits,  never  saw  him  intoxicated.  Such  evidence 
is  negative  only,  and  does  not  disprove  the  affirmative  evidence 
of  those  who  testify  to  having  seen  him  dnmk." 

Many  objections  are  urged  with  reference  to  the  rulingp  of 
the  court  upon  the  admissibility  of  testimony.  From  the 
examination  we  have  made,  we  are  inclined  to  think  the 
decisions  were  substantially  correct.  Extreme  and  repeated 
cruelty  was  a  substantive  charge  in  the  bill,  and  facts  tending  to 
prove  Uiat  charge  were  properly  admitted  in  evidence,  even 
if  such  facts  did  not  tend  to  prove  drunkenness;  and  the 
circumstances  that  appellee  did  not,  when  the  evidence  was 
closed,  ask  for  a  verdict  on  the  ground  of  cruelty,  did  not 
relate  back  and  have  the  effect  to  render  tlie  rulings  of  the 
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court  in  that  behalf  erroneons.  There  was  no  motion  made  to 
exclude  such  testimony.  The  conversation  with  Dr.  Finley 
was  not  improperly  admitted,  as  appellee  first  stated  she 
thonglit  her  husband  was  there,  and  afterward  stated  posi- 
tively that  he  heard  what  was  said.  There  was  no  eiTor  in 
sustaining  an  objection  to  the  question  that  was  propounded 
to  appellant  in  his  own  behalf;  it  was  leading  and  suggested 
the  answer  that  was  desired.  The  trial  court  must  be  allowed 
to  exercise  a  large  discretion  on  the  subject  of  leading  ques- 
tions. Pannelee  v.  Austin,  20  HI.  35.  We  have  referred 
to  the  principal  points  made  under  this  assignment  of  error, 
and  do  not  deem  it  necessary  to  specify  the  others.  We  may 
remark  that  it  would  be  indeed  strange  if  in  the  course  of  a 
long  trial  in  a  warmly  contested  case,  where  frequent  objec- 
tions are  interposed,  many  of  which  are  captious,  if  not  trivial, 
the  rulings  of  the  court  should  in  every  instance  be  entirely 
accurate  and  above  criticism.  If  there  were  any  errors  com- 
mitted on  the  trial  in  this  regard,  they  are  not  sufficiently 
manifest  to  justify  a  reversal  on  that  ground. 

The  court  instructed  the  jury  that  if  they  believed  from  the 
evidence  that  the  defendant,  for  a  period  of  two  years  prior  to 
the  beginning  of  the  suit,  was  frequently  and  customarily  or 
habitually  given  to  the  excessive  use  of  intoxicating  drink,  and 
had,  during  said  two  years  or  more,  lost  the  power  or  the  will,  by 
the  frequent  indulgence,  to  control  his  appetite  for  it,  then  the 
defendant  was  guilty  of  habitual  dioinkenness.  And  the  court 
refused,  when  requested  so  to  do  by  the  defendant,  to  instruct 
the  jury  that  before  they  could  find  the  defendant  guilty  a 
preponderance  of  the  evidence  must  show  that  for  a  continuous 
period  of  two  years  prior  to  the  filing  of  the  bill  the  defend- 
ant had  a  fixed^ habit  of  drinking  to  excess  to  such  a  degree  as 
to  disqualify  him  from  attending  to  his  business  during  the 
principal  portion  of  the  time  usually  devoted  to  business. 

Bouvier  defines  an  habitual  drunkard  to  be  ^^  a  person  given 
to  inebriety  or  the  excessive  use  of  intoxicating  drink,  who 
has  lost  the  power  or  will,  by  frequent  indulgence,  to  control 
his  appetite  for  it"  In  State  v.  Pratt,  34  Vt.  323,  it  was 
said:  ^^  An  habitual  di-unkard  is  one  who  is  in  the  habit  of  set- 
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ting  drunk,  or  is  commonly  or  frequently  so,  but  not  neces- 
sarily always  or  universally  drunk; "  and  it  was  there  further 
said,  ^^  the  common  term  or  phrase  tises  liquor  to  excess  when 
applied  to  a  rerson  is  ordinarily  omderstood  to  mean  the  same 
as  saying  that  ho  gets  intoxicated  or  drunk."  In  Common- 
wealth V.  "Whitney,  5  Gray,  85,  it  was  said  that  he  is  an  habit 
ual  drunkard  '*  whose  habit  is  to  get  drjink,  whose  inebriety- 
has  become  habitual."  In  Lndwick  v.  Commonwealth,  18 
PeniL  St  174,  tliis  language  was  used :  "  Occasional  acts  of 
drunkenness  do  not  make  one  an  habitual  drunkard.  Nor  is  it 
necessary  he  should  be  continually  in  an  intoxicated  state.  A 
man  may  be  an  habitual  drunkard  and  yet  be  sober  for  days  and 
weeks  together.  The  only  rule  is,  has  he  a  fixed  habit  of  drunk- 
enness." In  Magahay  v.  Magahay,  35  Mich.  210,  the  court 
held  the  defendant  was  an  habitual  drunkard  within  the  mean- 
ing of  the  divorce  law ;  and  as  the  basis  of  that  conclusion 
they  said,  ^^  he  has  a  habit  of  indulging  in  intoxicating  liquor 
so  ^rmly  fixed  that  he  becomes  intoxicated  as  often  as  the 
temptation  is  presented  by  his  being  in  [the  vicinity  where 
liquor  is  sold.  He  either  makes  no  vigorous  effort  to  resist 
and  overcome  the  habit,  or  his  will  has  become  so  enfeebled 
by  indulgence  that  resistance  is  impossible."  In  Murphy  v. 
People,  90  111.  59,  it  was  held  that  a  person  who  is  in  the 
habit  of  getting  intoxicated  is  one  who  has  the  involuntary 
tendency  to  become  intoxicated,  which  is  acquired  by  frequent 
repetition. 

We  think  these  authorities  fully  establish  the  propriety  of 
the  action  of  the  court  in  charging  the  jury  as  it  did,  and  in 
refusing  to  instruct  as  asked  by  appellant.  The  only  authority 
to  which  our  attention  has  been  called  which  seems  to  hold 
the  law  to  be  as  contended  lor  by  appellant,  is  the  case  of 
Mahone  v.  Mahone,  16  Cal.  626,  and  it  will  be  noted  that  the 
point  for  decision  in  that  case  was  this :  the  charges  of  the 
court  below  had  been  such  as  to  convey  the  idea  to  the  jury 
that  the  habit  of  drinking  to  excess  must  be  of  such  a  char- 
acter as  to  render  the  party  at  all  times  incapable  of  attending 
to  business,  and  the  court  of  review  held  the  charge  was  too 
stringent,  and  in  that  connection  said :    '^  If  there  is  a  fixed 
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habit  of  drinkiog  to  excess  to  snch  a  degree  as  to  disqualify  a 
person  from  attending  to  bis  business  daring  the  particular 
portion  of  the  time  usually  devoted  to  business  it  is  habitual 
intemperance,  although  the  person  may  at  intervals  be  in 
condition  to  attend  to  his  business  affairs."  It  is  hardly  to  be 
presumed  from  this,  that  the  court  intended  to  hold  that  there 
could  be  no  such  thing  as  habitual  intemperance  or  drunken- 
ness unless  it  was  indulged  in  during  the  usual  business  hours 
of  the  day.  The  reason  why  the  law  makes  habitual  drunk- 
enness a  ground  for  divorce  is  not  alone  because  it  disqualifies 
the  husband  or  wife  from  attending  to  business,  but  in  part,  if 
not  mainly,  because  it  renders  the  person  addicted  thereto  unfit 
for  the  duties  of  the  marital  relation,  and  disqualifies  such 
person  for  properly  rearing  and  caring  for  the  children  born 
of  the  marriage.  In  Burns  v.  Burns,  13  Fla.  376,  the  court 
say :  "  The  charge  of  habitual  intemperance  can  only  refer  to 
a  persistent  habit  of  becoming  intoxicated  from  the  use  of  in- 
toxicating drinks,  thus  rendering  his  presence  in  the  marriage 
relation  disgusting  and  intolerable."  The  intructions  asked 
were  also  objectionable  in  this,  that  they  required  that  the 
habit  of  drinking  to  excess  should  have  been  persisted  in  for 
the  "  oontmtMua  "  period  of  two  years ;  this  was  calculated  to 
mislead  the  jury.  As  we  have  se3n,  the  authorities  are  all  to 
the  effect  it  is  not  necessary  the  defendant  should  be  contin- 
ually in  an  intoxicated  state,  or  universally  drunk. 

For  a  similar  reason  to  this  last,  the  action  of  the  court  in 
refusing  to  give  the  fourth  instruction  asked  by  appellant, 
without  first  making  a  modification,  was  right. 

The  fourteenth  instruction  was  objectionable,  in  the  form 
in  which  it  was  presented  to  the  court ;  under  it,  even  though 
the  habitual  drinking  existed  to  such  an  extent  as  to  deprive 
appellant  of  his  faculties,  and  render  him  unwilling  to  control 
his  appetite  for  strong  drink,  and  unfit  to  attend  to  his  usual 
affairs  and  business,  yet  such  drinking  would  not  be  excessive. 

We  think  the  fifth  and  tenth  instructions  given  on  behalf 
of  appellee  are  somewhat  objectionable.  The  first  mentioned 
is  argumentative,  and  calls  the  special  attention  of  the  jury  to 
an  inconclusive   fact,  thereby  giving  it  undue  prominence. 
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The  other,  in  the  first  part  of  it,  trenched  upon  the  province 
of  the  jury,  bat  this  was  substantially  cured  by  what  followed. 
The  defects  in  these  two  instructions  were  not  of  such  char- 
acter as  to  mislead  the  jur}^  and  it  is  improbable  that  appel- 
lant was  in  any  way  injured  thereby. 

Upon  consideration  of  the  whole  record,  we  are  of  opinion 
the  decree  should  be  aflirmed. 

Affirmed. 


Anne  G.  Paddock 

19    470  ~ 

63    362  y* 

Eugene  C.  Bates,  Assignee,  etc. 

1 .  Assignment — Collatbb \l  becubitt does  not  affect  diviueniw.— 
In  a  voluntary  assignmsnt  for  benefit  of  creditors  unddr  the  statute,  where 
on3  claimant  holds  collateral  security,  but  not  sufficient  to  satisfy  his  entire 
d3bt,  dividends  should  be  allowed  to  such  claimant  on  his  whole  claim,  and 
n9t  m3rely  upon  the>esidue  only,  after  deducting  the  value  of  the  security 
held. 

2.  Sames— Assignee  mobe  than  a  m ehb  volunteeb. — While  the  as- 
sigrnee  is  a  mere  volunteer  in  respect  to  the  property  rights  acquired  from 
th?  assignor,  yet  he  is  som^thinar  more  than  a  mare  representative  of  the 
assignor,  in  respact  to  the  distribution  of  the  assets  of  the  insolvent  estate. 

Appeal  from  the  Circuit  Caurt  of  Bareaa  county;  the 
Hon.  George  W.  Stipp,  Judge,  presiding.  Opinion  filed 
June  8,  1886. 

July  2,  18S3,  the  firm  of  Sower  Brothers,  of  Princeton, 
Illinois,  executed  their  promissory  notes  to  appellant,  Anne 
G.  Paddock,  and  secured  the  samo  by  their  trust  deed  of  even 
date  therewith,  on  their  mill  property  in  Princeton. 

April  23,  1881,  said  Sower  Bros,  being  insolvent,  ex&uted 
their  deed  of  as3igQm3nt  of  all  their  property  to  Eugene 
C.  Bates,  for  the  benefit  of  all  theu-  creditors,  and  mentioned 
appellant's  claim  at  $1,000  in  the  list  of  creditor  attached  to 
said  deed  of  assignment. 

May  15,  1884,  said  assignee  notified  all  creditors  of  said 
fii*m  to  present  their  claims  within  thi*ee  months  thereafter. 
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August  14,  18S4,  said  Anno  G.  Paddock  proved  and  pre- 
sented her  claim  for  $1,017,  ander  oath,  to  said  assignee, 
being  the  balance  owing  her  upon  said  notes. 

August  18,  18S4,  said  assignee  filed  with  the  clerk  of  the 
county  court  a  list  under  oath  of  all  such  creditors  as  had 
proven  and  presented  their  claims  to  him,  which  list  included 
the  claim  of  appellant  for  $998.08  and  interest  thereon  from 
April,  26, 1884,  at  seven  per  cent,  and  a  statement  that  said 
claim  was  secured  by  said  trust  deed;  and  no  person  interested 
as  creditor  or  otherwise  within  thirty  days  thereafter,  made 
any  objection  or  filed  any  exception  to  appellant's  claim,  as  the 
same  was  proven,  pi-esented  and  reported. 

December  30, 1884,  appellant's  claim  amounted  to$l,043.33, 
and  the  value  of  the  property  securing  the  same  by  said  trust 
deed  was  only  $705.75  (the  mill  having  been  destroyed  by 
fire). 

December  30,  1884,  said  assignee  made  a  report  to  the 
county  court,  and  therein  prayed  for  an  order  of  distribution 
of  tliu'ty  per  cent,  among  the  creditors,  except  to  appellant, 
and  asked  for  an  order  to  pay  to  her  thirty  percent,  on  the 
excess  of  her  claim  over  and  above  said  $765.75,  and  to  hold  in 
his  own  hands  thirty  per  cent,  on  said  $765.75,  until  her  rights 
in  the  mortgaged  property  should  be  determined  and  realized 
upon. 

Anne  6.  Paddock  and  her  trustee,  prior  to  and  at  the  hear^ 
ing  of  said  cause,  offered  to  sun*ender  or  assign  her  claim  and 
her  security  to  said  assignee  and  the  other  creditors  of  said 
insolvent  estate  on  payment  in  full  of  her  claim  as  proven, 
presented  and  reported;  or  if  preferred,  to  release  her  claim 
and  said  trust  deed  to  said  assignee  or  creditors,  or  to  both,  on 
such  payment  being  made  to  her,  and  such  offers  were  re- 
fused. 

At  the  hearing  appellant  moved  for  a  dividend  upon  the 
full  amount  of  her  claim  as  proven,  presented  and  reported. 

The  court  overruled  appellant's  said  motion  and  granted 
said  prayer  of  said  assignee,  and  ordered  such  distribution  as 
prayed  by  said  assignee. 

Anne  G.  Paddock  appealed,  and  the  cause  was  heard  by  the 
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circuit  court  upon  an  agreed  state  of  facte  substantiallj  as  afore- 
said, and  upon  said  report  and  said  prayer  therein,  and  upon 
the  motion  of  appellant  in  said  ch*cuit  coui't  for  a  dividend  of 
thirty  per  cent,  on  the  full  amount  of  her  said  claim  as  afore- 
said. 

The  decree  of  the  circuit  conrt  was  substantially  the  same 
as  tlie  order  that  had  been  entei*ed  in  the  county  court 

Messrs.  Skinnbb  Bbothsbs  and  Messrs.  Esndaix  &  Lovxjot, 
for  appellant ;  cited  Morrison  v.  Elurtz,  15  111.  193 ;  Evertson 
V.  Booth,  19  Johnson,  486 ;  Brinkerhoflf  v.  Marvin,  5  John- 
son's Ch.  320 ;  Woolcocks  v.  Hart,  1  Paige  Ch.  185 ;  Morris 
V.  Olevine,  22  Penn.  44 ;  Brown  v.  Cozard,  68  111.  178 :  Find- 
ley  V.  Hosmer,  2  Conn.  330 ;  West  v.  Bk.  of  Kutland,  19  Vt 
403 ;  Graefif's  Appeal,  79  Penn.  146. 

An  assignee,  under  a  voluntary  assignment  for  the  benefit 
of  ci'editors,  does  not  represent  the  ci'editors,  but  is  the 
exclusive  representative  of  the  assignor:  Hawks  v.  PritzloflF, 
51  Wis.  162  ;  Easterbrook  v.  Mississmitt,  18  Wis.  551 ;  Hein- 
ricks  V.  Woods,  7  Mo.  Ap.  236  ;  Morris'  Appeal,  88  Penn.  St. 
382. 

Messrs.  Eckeu3  &  Kyle,  for  appellee;  that  the  general 
principle  is  that  if  one  party  has  a  lien  on  or  interest  in  two 
funds  for  a  debt,  and  another  party  has  a  lien  on  or  interest  in 
one  only  of  tlie  funds  for  another  debt,  the  latter  has  a  right 
in  equity  to  compel  the  former  to  resort  to  the  other  fund, 
in  the  first  instance,  for  satisfaction,  cited  1  Story  Eq.  Juris- 
prudence,  Sec.  633;  Wise  v.  Siepherd,  13  111.  41;  Hurd  v. 
Eaton,  28  111.  122  ;  Marshall  v.  Moore,  36  Dl.  321 ;  Morrison 
V.  Kurtz,  15  m.  193;  Doyle  v.  Murphy,  22  III.  502;  Sweet 
v.  Bedhead,  76  111.  374 ;  Kogers  v.  Meyers,  68  HI.  92 ;  Herds 
V.  Burton,  79  111.  508. 

Baksb,  J.  The  claim  of  appellant  was  duly  established  in 
the  county  court  as  a  valid  claim  against  the  estate  of  the  in- 
solvents. The  main  question  at  issue  in  this  litigation  is 
whether,  the  value  of  the  collateral  security  held  by  her  .be- 
ing insufficient  to  pay  her  debt  in  full,  the  dividends  to  be 
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paid  her  out  of  the  general  assets  in  the  liands  of  the  assignee 
should  be  upon  the  basis  of  the  whole  of  her  claim,  or  upon, 
the  basis  of  the  unsecured  excess  of  her  claim. 

The  ground  taken  by  api^ellee  is,  that  the  rule  in  equity 
requires  that  if  one  party  has  a  lien  on  or  interest  in  two 
fuTids  for  a  debt,  and  another  party  has  a  lien  on  or  interest  in 
one  only  of  the  funds  for  anotlier  debt,  then  the  former  should 
be  compelled  to  resort  to  the  fund  upon  which  only  he  has  a 
lien  or  in  which  only  he  has  an  interest,  in  the  first  instance, 
for  satisfaction;  and  that  the  true  doctrine  is  that  when  a 
debtor  has  made  an  assignment  for  the  benefit  of  creditors, 
a  creditor  having  a  special  security  should  be  required  to  fii'st 
exhaust  such  security,  and  should  receive  a  dividend  only  upon 
the  unsatisfied  or  unsecured  portion  of  his  debt.  The  gi*ound 
taken  by  appellant  is,  that  there  will  be  no  marshaling  of  as- 
sets, and  this  rule  in  equity  will  not  be  enforced  when  it 
trenches  upon  the  rights,  or  operates  to  the  prejudice  of  the 
party  entitled  to  the  double  fund  ;  and  that  the  orders  of  dis- 
tribution made  by  the  county  and  circuit  courts  do  trench  up- 
on her  rights  and  operate  to  her  prejudice. 

Upon  the  particular  point  in  controversy,  as  to  whether  the 
dividend  paid  to  ap()e11ant,  her  security  not  being  sufficient  to 
satisfy  her  entire  debt,  should  be  a  j?/v  rata  dividend  on  the 
whole  amount  of  her  claim,  or  upon  the  residue  only  after 
deducting  the  value  of  the  security  held,  the  authorities  are 
in  conflict,  and  a  plausible  reason  can  be  given  for  either 
view.  We  think  the  weight  of  authority  is  in  favor  of 
the  proposition  that  the  dividend  should  be  allowed  on 
the  whole  claim,  and  that  seeraa  to  be  in  accordance  with 
the  doctrine  as  held  in  th's  Stite.  Morrison  v.  Kurtz  etal., 
15  111.  193,  was  a  case  analogous  to  this.  There  Morrison 
held  a  debt  against  a  copartner-h'p,  which  was  secured  by  a 
deed  of  trust  on  real  estat3  ba'onglng  to  one  of  the  firm  in  his 
own  right ;  and  the  circuit  c^urt  decreed  that  he  should  first 
exhaust  the  real  estate,  and  that  if  after  having  exhausted  the 
real  estate  there  should  be  a  balance  unpaid  against  the  firm, 
he  was  to  become  a  general  creditor  in  respect  to  the  assets  of 
the  firm  and  be  paid  in  the  same  manner  with  the  other  credit- 
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ors  to  the  extent  of  said  balance,  and  that  money  shonid  be 
retained  by  the  commissioner  sufficient  to  pay  any  deficiency 
of  the  claim  of  Morrison,  which  might  exist  after  the  sale  of  the 
real  estate  on  which  he  held  the  deed  of  trust  The  decree 
was  reversed,  and  in  their  opinion  the  court  referred  to  the 
fact  that  the  firm  was  insolvent  and  said :  "While  a  court  of 
equity  has  an  undoubted  authority  to  compel  one  creditor  to 
satisfy  his  debt  out  of  a  particular  fund  to  which  he  alone  can 
resort,  yet  it  will  never  do  this  to  the  injury  of  such  creditor, 
or  where  that  course  will  work  injustice  to  other  parties. 
*  *  *  We  think  Morrison  has  a  right  to  insist  ujDon 
his  distributive  share  of  the  cash  raised  from  the  sale  of  the 
property  as  a  creditor  of  the  firm.  As  a  creditor  of  the  firm 
ho  has  the  same  abstract  right  to  the  proceeds  of  the  sale  as 
the  other  creditors.  He  is  as  meritorious  in  every  respect  as 
they;  and  because  he  was  more  vigilant  or  cautious  in  requir- 
ing security,  it  is  no  reason  why  he  should  be  put  in  a  worse 
condition  than  the  other  creditors,  by  having  his  debt  post- 
poned and  his  payment  delayed  till  by  a  proper  proceeding  ho 
can  realize  out  of  the  property  upon  which  his  debt  is  secured, 
while  the  other  creditors  are  paid  in  cash.'*  See  also,  Brown 
V.  Cozard,  68  HI.  178,  and  Sweet  et  al.  v.  Redhead,  76  Id. 
374. 

Section  six  of  the  Voluntary  Assignment  Act  provides  that 
the  court  shall  order  the  assignee  or  assignees  to  make,  from 
time  to  time,  fair  and  equal  dividends  among  the  creditors  of 
the  assets  in  his  or  their  hands,  in  proportion  to  their  claims; 
and  section  thirteen  provides  that  all  debts  and  liabilities 
within  the  provisions  of  the  assii^nment  shall  be  paid  jpro 
Tdta  from  the  assets  thereof.  It  is  an  adjudicated  fact 
that  the  claim  of  appellant  is  a  debt  and  liability  within  the 
provisions  of  the  :issignment  that  was  made  by  Sower  Broth- 
ers, and  she  has  a  statutory  right  to  have  and  receive  a  pro 
rata  share  from  the  assets  of  the  assignment  In  respect  to 
the  real  estate  covered  by  the  trust  deed,  th^  only  property 
or  right  therein  that  was  included  in  the  assets  of  the  assign- 
ment was  the  equity  of  redemption  that  was  vested  in  Sower 
Brothers;  and  the  residue  of  the   property  therein  belonged 


Digitized  by 


Google 


Second  District — May  Term,  1886.        475 

Paddock  v.  Baten. 

to  appellant.  There  is  no  pretense  she  has  been  paid  anj 
portion  of  her  claim;  it  is  still,  in  its  entirety,  a  debt  against 
the  assignors,  upon  which  they  might  be  sued  and  a  personal 
judgment  against  them  recovered.  If  she  does  not  get  her 
disti-ibutive  share  on  the  full  amount  of  her  claim,  how  can  it 
be  said  that  the  assets  of  tlie  assignment  have  been  paid 
prorita  upon  all  the  existing  indebtedness?  How  can  it  be 
said  that  the  order  entered  by  the  court  directs  an  equal  div- 
idend of  the  assets  in  the  hands  of  the  assignee  among  the 
creditors  in  proportion  to  their  claims?  As  a  creditor  whoso 
claim  has  been  established  in  conformity  with  the  require- 
ments of  the  statute,  appellant  has  the  same  right  to  her^j 
rata  share  of  the  assets  ready  for  distribution  that  the  other 
creditors  have  to  I^qxv  pro  rata  shares.  It  is  true  she  is  the 
beneficiary  in  a  trust  deed  given  to  secure  her  debt,  but  she 
is  also  a  creditor  of  the  assignors ;  in  the  one  capacity  she  has 
the  right  to  look  to  her  security  for  the  collection  of  her 
debt,  and  in  the  other  capacity  she  has  the  right  to  look  to 
the  assets  that  were  covered  by  the  assignment,  and  her  two 
remedies  are  concurrent.  Of  couree  she  can  have  but  one 
satisfaction  of  her  debt;  and  if  the  mortgaged  premises  should 
at  any  time  produce  more  than  is  suflScient  for  the  payment  of 
her  claim,  such  surplus  would  go  to  the  benefit  of  the  other 
creditors.  And  it  will  be  noticed  that  prior  to  and  at  the 
time  of  the  hearing  appellant  offered  to  do  all  that  equity 
would  require  of  her — tliat  is,  to  surrender  her  special  security 
upon  full  payment  of  her  claim.  The  order  that  was  made 
by  the  court  marshaling  the  assets  trenches  upon  the  rights  of 
appellant,  and  operates  to  her  prejudice  and  injury.  She  has 
the  right  to  equal  dividends  in  proportion  to  her  claim  with  the 
other  creditors,  out  of  the  assets  to  be  distributed,  and  to  have 
such  dividends  paid  when  theirs  are  paid.  But,  by  the  order 
entered,  the  other  creditors  received  thirty  per  cent,  upon  their 
entire  claims  tn  cash,  while  she  received  thirty  per  cent,  in 
cash  upon  but  a  fraction  of  her  claim,  while  the  thirty  per 
cent,  upon  the  residue  of  $765.75  was  ordered  to  be  retained 
by  the  assignee  for  an  indefinite  period.  The  delay  in  the 
nlge  and  enjoyment  of  this  dividend  on  the  1765.75  and  the 
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doubt  there  is  about  her  ever  getting  it  under  the  order  as 
made,  both  operate  to  her  injury.  She  has  a  right,  as  a  cestui 
que  trust  under  the  assignment,  and  as  a  creditor  under  the 
statute,  to  be  paid  dividends  equal,  pro  ratOy  with  those  paid 
the  other  creditors;  and  then  has  a  right  under  her  trust  deed, 
to  make  the  residue  of  her  debt  out  of  the  property  that  was, 
prior  to  the  assignment,  pledged  as  security  for  her  debt, 
thei-cby  being  enabled  to  collect  the  full  amount  of  her  claim. 
But  by  the  rule  announced  in  the  order  of  the  court,  the  spe- 
cial fund  being  admittedly  insufficient  to  pay  her  whole  debt, 
and  her  debtors  being  insolvent,  and  their  property  includ- 
ing the  special  fund,  insufficient  to  pay  all  the  claims  against 
it,  it  necessarily  follows  that  she  will  lose  a  part  of  her 
claim,  since  she  will  receive  upon  the  excess  of  herclaim,over 
and  above  the  $765.76,  only  the  same  dividends  that  the  other 
creditors  of  the  insolvent  estate  receive.  This  is  in  deroga- 
tion of  the  rights  she  has  under  the  deed  of  assignment,  the 
statute,  and  tlie  contract  she  was  provident  enough  to  make 
for  the  security  of  her  debt ;  and  that  it  would  operate  to  her 
detriment  and  prejudice  is  manifest. 

The  other  point  made  by  appellant,  that  the  rule  in  equity 
with  reference  to  the  marshaling  of  assets  will  only  b^  applied 
at  the  instance  of  another  creditor  and  never  enforced  upon 
the  suggestion  of  the  debtor,  and  the  assignee  under  a  volun- 
tary assignment  takes  as  a  mere  volunteer,  stands  in  the  shoes 
of  the  assignor,  and  can  assert  no  tight  or  claim  that  he  could 
not  assert,  and  that  therefore  it  was  error  to  enforce  the  imle 
in  equity  that  we  have  considered  at  the  instance  and  upon 
the  motion  of  the  assignee,  when  the  debtore  themselves,  had 
there  been  no  assignment,  could  not  have  asked  it  in  respect  to 
appellant,  a  ci'editor,  we  do  not  regard  as  of  much  force. 
While  the  assignee  is  a  mere  volunteer  in  respect  to  the 
property  rights  acquired  from  the  assignor,  yet,  in  view  of 
the  provisions  and  requirements  of  the  statute  now  in  force, 
he  is  something  more  than  a  mere  representative  of  the 
assignor,  in  respect  to  the  distribution  of  tlie  assets  of  insolvent 
estate.  Besides  this,  it  was  the  duty  of  the  county  court, 
under  the  statute,  either  with  or  without  suggestion  from  the 
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assignee  or  any  one  else,  to  make  a  proper  order  of  distribution. 
For  the  error  indicated  herein,  the  order  and  decree  of  the 
court  is  reversed  and  the  cause  remanded,  with  instructions 
to  enter  an  order  of  distribution  in  conformity  with  this 
opinion. 

B  eversed  and  remanded. 


Charles  Blain 

V. 

Alexis  Biyard. 


1.  AcKNOWLBoeMENT — DBFJfici'ivB. — An  acknowledgment  which  omits 
the  word  ''  known ''  is  fatally  defective. 

2.  FoRECLOSuiuB— MoRTGAGEK  iw  POSBESsiON.— In  an  attempted  fore- 
closure sale  for  covenants  broken,  which  througrh  informality  or  for  some 
other  reason,  is  ineffective  to  pan  the  legal  title,  the  mortgagee,  or  his 
trustee  subsequently  in  possession  thereunder,  will  not  be  regarded  as  a 
trespasser,  but  as  a  mortgagee  in  possession,  and  might  be  required,  on  a 
bill  to  redeem,  to  account  for  rents  and  profits  to  the  mortgagor. 

3.  SAafE—ArroRincENT.— In  such  a  case  where  the  mortgagee  claimed 
both  the  right  to  the  rents  and  the  control  of  the  land,  and  the  tenant  on 
the  land  made  an  arrangement  to  hold  the  place  for  another  year,  and  paid 
the  mortgagee  the  rent  for  the  current  year,  the  law  would  in  such  case 
protect  the  tenant  against  suit  of  the  mortgagor,  and  make  him  the  tenant 
of  the  mortgagee,  even  without  direction  from  the  mortgagor. 

Appeal  from  the  Circuit  Court  of  Kankakee  county  ;  the 
BCon.  Alfred  Sajcflb,  Judge,  presiding.  Opinion^filed  June 
8,  1886. 

Mr.  H.  K.  Whbeleb,  for  apjyellant 

Messrs.  Richabdsok  Brothbes,  for  appellee. 

Bakeb,  J.  In  December,  1876,  Alexis  Rivard  executed  and 
delivered  to  appellant,  Charles  Blain,  a  trust  deed  on  a  tract  of 
land  in  Kankakee  tjounty,  for  the  purpose  of  securing  a  prom- 
issory note  given  by  said  Eivard  to  Camille  Blain.     The  trust 
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deed  contained  full  covenants  of  warranty,  and  a  covenant  that 
the  grantor  would  pay  all  taxes  and  assessments  on  the  land 
when  due  and  payable,  and  a  provision  that  in  case  of  default 
in  the  payment  of  the  note  and  interest,  or  any  part  thereof, 
or  of  a  breach  of  any  of  the  agreements  in  the  deed,  then  the 
gi*antoe  might  enter  into  or  npon  the  premises  and  receive  all 
rents,  issue  and  profits  thereof ;  and  it  also  contained  a  power 
of  sale. 

In  1879  the  note  was  more  than  two  years  overdue,  and  no 
part  of  tlie  principal  or  interest  tliereon  had  been  paid,  and 
default  had  been  made  in  the  payment  of  the  taxes  of  1876, 
1877  and  1878 ;  the  land  had  been  sold  for  the  taxes  of  1876, 
and  appellant  was  informed  by  appellee  that  the  man  who 
had  bought  the  land  for  the  taxes  of  1876  was  about  to  take  a 
deed,  and  that  he  had  better  see  to  it.  In  July,  1879,  appellant 
made  sale  and  foreclosure,  or  attempted  sale  and  foreclosure,  as 
trustee  under  the  trust  deed.  On  the  first  day  of  March,  1879, 
Rivard  had  leased  the  premises  to  one  Xavier  Fortier  for  a 
term  of  twoyeara,  said  Fortier  agreeing  to  pay  as  rent  therefor 
two  fifths  of  all  crops  raised  thereon.  At  the  time  of  the  sale 
Fortier  lived  on  the  land,  and  continued  to  live  there  for  sev- 
eral years,  paying  the  rent  to  appellant,  and  in  1879  he  raised 
a  crop  of  com  there.  Appellant  was  on  the  place  three  or 
four  times  during  the  season,  and  after  the  sale  in  July,  and 
claimed  to  be  in  possession,  and  made  ari'angements  with  For- 
tier to  stay  another  year.  He  claimed,  and  got  the  rent  com 
of  1879,  as  agent  for  his  brother,  Camille  Blain,  the  benefi- 
ciary in  the  trust  deed  and  purchaser  at  the  sale  made  in  July. 
The  evidence  of  both  Rivard  and  Fortier  shows  that  the  for- 
mer directed  the  latter  to  deliver  the  com  to  appellant,  and 
weigh  the  first  load,  and  said  he  would  settle  with  appellant 
according  to  that  one  load.  But  it  does  not  appear  that  ap- 
pellant was  advised  of  this  conversation.  This  present  suit  was 
prosecuted  by  Kivard,  against  appellant,  to  recover  the  value 
of  this  rent  corn  of  1879,  and  he  obtained  a  judgment  in  the 
circuit  court  for  $195. 

On  the  trial  appellant  laid  the  statutory  foundation  for  such 
testimony,  and  offered  in  evidence  the  record  of  the  trustee's 
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deed  from  himself  to  Camille  Blain,  dated  July  7, 1879,  and 
showing  sale  under  the  power  granted  in  the  trust  deed.  The 
certificate  of  acknowledgment  was  fatally  defective.  Either 
intertionally  or  by  accident,  the  word "  known,"  had  been 
omitted  from  the  certificate,  and  consequently  it  did  not  r,p- 
pear  therefrom  that  the  person  who  made  the  acknowledg- 
ment was  personally  known  to  the  officer  to  be  the  grantor 
named  in  the  deed. 

The  record  was  properly  excluded  by  the  court  from  the 
]ury.  Fully  v.  Davis,  30  111.  103.  Thereupon  appellant  was 
unable  either  to  produce  the  original  deed  or  make  sufficient 
proof  of  its  loss  or  destruction. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  deter- 
mine whether  or  not  there  was  sufficient  evidence  afforded 
by  the  statements  and  admissions  contained  in  the  bill  in 
chancery,  theretofore  filed  by  Kivard,  to  establish  the  facts 
of  foreclosure,  and  tliat  the  equity  of  redemption  was  lost, 
and  the  full  legal  and  equitable  title  vested  in  Camille  Blain, 
the  cestui  que  trust  in  the  tinst  deed  and  purchaser  at  the  sale. 
If  the  equity  of  redemption  was  cut  off,  and  the  full  ownership 
vested  in  him,  then  the  after  accruing  rents  belonged  to  him, 
and  the  rent  of  1879  was  properly  paid  to  appellant,  as  his 
agent.  If,  on  the  other  hand,  the  foreclosure  sale  was  inef- 
fective to  pass  the  legal  title  to  Camille  Blain,  then  he,  or  his 
trustee  in  possession,  would  not  be  regarded  as  a  trespasser, 
but  as  a  mortgagee  in  ]K>ssession,  and  might  be  required,  on  a 
bill  to  redeem,  to  account  for  rents  and  profits  to  the  mortgagor. 
Harper  et  al.  v.  Ely  et  al,  70  111.  681.  The  beneficiary  in  the 
trust  deed  was  the  purchaser,  and  there  is  no  pretense  he  had 
ever  received  his  debt  and  interest,  or  the  redemption  money 
and  taxes  paid,  or  any  part  of  any  of  these  demands,  otherwise 
than  in  his  bid  for  the  land  itself.  As  already  stated,  the  right 
of  ]i08session  and  the  right  to  collect  the  rents  were  expressly 
given  in  the  trust  deed.  His  lease  to  Fortier  was  executed 
after  the  trust  deed  or  mortgage,  and  the  mortgagee  could  not 
by  mere  notice  compel  the  tenant  to  pay  rent  to  him,  but  he 
might,  after  condition  broken,  and  either  with  or  without 
foreclosure,  treat  the  tenant  as  a  ti'espasfeer,  and  evict  him ; 
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and  to  prevent  such  eviction,  the  tenant  might  attorn  and  pay 
rent  to  him.  The  evidence  shows  that  appellant  claimed  both 
the  right  to  the  rents  and  the  control  of  the  land,  and  that 
Fortier  made  an  arrangement  with  him  to  hold  the  place  for 
another  year,  and  also  actually  delivered  to  him  the  rent  corn 
for  the  current  year,  and  that  too  with  the  knowledge  and 
consent  of  the  mortgagor.  This  was  an  amply  snflBcient  at- 
torning on  the  part  of  the  tenant  to  give  ap[)ellant  all  the 
possession  required  in  order  to  make  him  a  mortgagee  in  posses, 
sion.  Even  if  there  had  been  no  direction  from  the  mortgagor, 
yet  the  law  would  in  such  case  protect  the  tenant  against  suit 
by  the  mortgagor.     1  Jones  on  Mortgages,  Sec.  777. 

The  instructions  of  the  court  were  based  upon  the  theory 
that  if  Fortier  was  the  tenant  of  appellee  sft  the  time  of  the  de- 
livery of  the  rent  corn,  and  appellee  still  in  possession  through 
liim  as  such  tenant,  then  there  was  a  right  of  recoveiy.  We 
think  the  instructions  were  in  this  respect  erroneous,  and 
misled  the  jury,  and  occasioned  the  verdict  that  was  rendered. 

The  mortgagee  was  by  the  contract  entitled  both  to  the 
possession  and  the  rents,  but  one  principal  reason  for  giving 
him  the  right  to  take  possession  was  in  order  to  give  him 
opportunity  to  collect  the  rents  and  apply  them  on  the  mort- 
gage indebtedness.  Under  the  circumstances  of  this  case,  it 
was  wholly  immaterial  whether  he  had  taken  possession  of  the 
land  or  not,  when  the  rent  com  was  hauled  to  him.  Having 
the  two  rights,  both  given  for  his  benefit,  he  might  have 
waived,  or  temporarily  postponed  the  enforcement  of  this  one, 
and  yet  avail  himself  of  the  other.  He  might  have  insisted 
upon  taking  possession  of  the  premises,  and  yet  have  per- 
mitted the  mortgagor  to  collect  and  enjoy  the  rents.  No  good 
reason  is  perceived  why  he  might  not,  without  ejecting  tlie 
tenant  of  the  mortgagor,  still  claim  and  take  the  rents,  pro- 
vided both  the  mortgagor  and  the  tenant  of  the  mortgagor 
agreed  thereto,  or  in  any  way  permitted  him  so  to  do. 

The  suit  was  for  the  value  of  the  rent  com  of  1879,  that 
had  been  delivered  to  appellant  under  a  claim  of  right.  No 
express  promise  to  pay  for  it  was  shown,  and  such  a  promise 
would  have  been  inconsistent  with  the  claim  made. 
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No  implied  promise  thatwonld  justify  the  judgment  arises 
out  of  th3  facts  in  proof.  If  the  equity  of  redemption  had 
passed  out  of  appellee,  and  the  title  and  Qwnershiphad  vested 
in  the  beneficiary  in  the  trust  deed,  then  most  assuredly  the 
Idw  would  not  imply  a  promise  to  pay  the  mortgagor  the  value 
of  the  rent  com  that  became  due,  and  was  collected  after  that. 
If  the  foreclosure  was  ineffective,  tlien  there  can  be  no  pre- 
tense that  any  part  of  the  mortgage  indebtedness  had  at  that 
time  been  paid,  and  the  only  promise  that  the  law,  under  the 
circumstances,  would  imply,  would  be  that  if  the  rent  com  of 
1879  was  more  than  sufficient  to  pay  the  debt,  interest  and 
taxes  advanced,  then  the  mortgagee  or  trustee  would  pay 
the  surplus  to  the  mortgagor.  But  it  is  not  claimed,  and  does 
not  appear,  t!:at  this  rent  paid  the  whole  amount  due,  and  left 
a  surplus. 

We  ai*e  of  the  opinion  that  appellee  has  no  cause  of  action. 
The  judgment  is  reversed. 

Keversed. 


James  M.  Lowman 

V. 

George  A.  Lowman  et  al. 

1.  Mortgage — Merger. —If  a  mortgage  is  the  eldest  lien,  and  is  for 
an  amount  exceeding  the  value  of  the  premises,  and  the  mortgagee,  to 
avoid  the  expense  of  foreclosure,  takes  a  conveyance  from  the  mortgagor,  a 
court  of  equity  will  not  permit  the  mortgaged  premises  to  be  swept  away 
from  him  by  a  junior  judgment  creditor  without  payment  of  the  mortgage, 
under  the  pretense  that  its  lien  had  been  lost  by  merger. 

2.  Partnership — Paying  individual  debts  with  partnership 
ASSETS. — Creditors  alone  of  an  insolvent  firm  have  a  right  to  object  to  an 
arrangement  whereby  the  notes  and  accounts  of  the  firm  are  turned  over  in 
payment  of  a  not.e  and  discharge  of  a  mortgage  held  by  one  member  of  the 
firm  against  the  other. 

Appeal  from  the  Circuit  Court  of  Stark  county ;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding.     Opinion  riled  June  8,  1886. 
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On  the  26th  day  of  July,  1872,  William  Lowman  and 
George  A.  Lowman  executed  to  Samuel  Bnrge  &  Co.  their 
promissory  note  for  $5,000,  payable  two  years  after  date  with 
ten  per  cent,  interest,  and  also  a  mortgage  on  a  tract  of  land 
in  Stark  county  owned  by  William  Lowman  and  on  the  west 
half  of  lots  two  and  three  in  block  foui'teen  in  the  town  of 
Toulon,  owned  by  George  A.  Lowman,  to  secure  the  payment 
of  said  promissory  note ;  and  the  mortgage  was  duly  recorded 
on  the  same  day.  The  wives  of  the  mortgagors  joined  in  the 
execution  of  the  mortgage  deed,  and  it  contained  full  cove- 
nants of  warranty,  and  waiver  of  dower  and  homestead  rights. 
On  the  first  day  of  the  following  April  said  George  A.  Low- 
man  made  and  delivered  to  Bran^n  Lowman  a  promissory 
•^ote  for  $400  due  three  years  after  date,  with  interest  at  ten 
>er  cent.,  and  also  secured  it  by  mortgage,  in  which  his  wife 
joined,  on  the  west  half  of  said  two  lots  in  the  town  of  Toulon, 
which  mortgage  was  also  recorded.  On  the  first  day  of  Au- 
gust, 1874,  Branson  Lowman  gave  to  Samuel  Burge  &  Co. 
a  promissory  note  for  $400  due  one  year  after  date,  with  ten 
per  cent  interest.  On  the  tenth  day  of  the  following  Sep- 
tember said  Georga  A.  Lowmin  and  wife  conveyed  the  said 
west  half  of  lots  two  and  three  in  block  foui'teen  in  the  town 
of  Toulon,  by  warranty  deed,  to  Samuel  Burge,  for  the  ex- 
pressed consideration  of  $2,000,  and  this  deed  was  recorded  on 
the  20th  day  of  March,  1873.  This  $2,000  was  indorsed  as  a 
payment  on  the  $5,000  note  of  William  and  George  A.  Low- 
man  ;  and  Burge  took  possession  of  the  premises  and  resided 
there  until  the  fall  of  1882 ;  while  so  residing  there  he  en- 
tered upon  the  margin  of  the  record  of  the  $5,000  mortgage 
the  following:  "We  hereby  release  and  forever  discharge 
this  mortgage,  the  note  hereby  secured  having  been  fully  paid 
and  satisHed.  Dated  FeVy  1, 1881.  Samuel  Burge  &  Co." 
He  expended  some  $400  or  $500  in  making  improvements  on 
the  premises  ;  and  on  the  25th  of  September,  1882,  sold  them 
to  Hopkins  Shivvers  for  $1,500,  and  said  Shivvers  has  been  in 
possession  and  paid  taxes  since  that  date. 

The  evidence  shows  that  although  the  $5,000  note  and 
mortgage  and  the  Branson  Lowman  note  of  $400  were  made 
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to  the  firm  of  Samuel  Bargo  &  Co.,  yet  that  Samuel  Burge, 
individually,  is  the  real  and  eqiiitable  own^r  of  the  claims  rep- 
resented by  them ;  and  that  he  had  no  actaal  notice  of  the  ex- 
istense  of  the  mortgage  to  Branson  L6wman  until  after  the 
sale  to  Shivvera,  and  that  he  then  wrote  to  said  Bransun,  who 
was  at  that  tima  living  in  N^ebraska,  requesting  him  to  release 
the  $400  mortgage,  and  stating  to  him  that  he  held  a  mort- 
gage which  was  a  prior  lien  and  which  he  could  foreclose  if 
n3C333ary.  It  also  appears  that  at  the  time  the  $5,000  note 
was  given  both  William  and  George  A.  Lowman  were,  and  at 
all  tim3J  since  have  been,  insolvent ;  and  that  the  property 
mr>rtgaged  was  not  then,  and  has  never  been  since,  and  is  not 
now,  woi-th  the  face  of  the  note;  and  that  the  note  and  mort- 
gage have  ever  since  their  execution  been  retained  by  and  are 
still  in  the  possession  of  Bur£e. 

In  the  winter  of  1883-4,  Branson  Lowman  assigned  the 
$i00note  and  mortgage  bearing  date  April  1, 1873,  to  his  son, 
James  M.  Lowman,  and  the  assignment  of  the  mortgage  was 
recorded  on  the  14th  of  August,  1884,  and  on  the  18th  of  the 
fame  month  said  James  M.  Lowman,  who  is  appellant  herein, 
tiled  his  bill  in  chancery  to  foreclose  that  mortgage.     George 

A.  Lownrxan,  Mary  E.  Lowman,  his  wife,  Hopkins  Shivvers, 
and  Samuel  Burge,  were  defendants  to  the  bill  and  filed 
answers,  and  it  was  stipulated  that  the  answer  of  Burge 
should  stand  both  as  an  answer  and  cross-bill,  and  that  the 
party  entitled  to  affii*mative  relief  should  have  the  same  as 
effectually  by  decree  as  though  he  had  filed  a  cross-bill,  and 
that  either  party  entitled  to  equity  or  relief  should  have  the 
same  as  effectually  as  he  would  have  had  had  all  the  rules  of 
pleading  been  strictly  adhered  to. 

The  testimony  of  George  A.  Lowman  was  to  the  effect 
that  he  and  Branson  Lowman  carried  on  business  at  Toulon 
for  about  two  years  as  equal  partners  under  the  firm  name  of 

B.  and  G.  A,  Lowman,  but  being  financially  embarrassed, 
ceased  to  do  business  in  1870,  and  that  some  debts  of  the  firm 
still  remain  unpaid.  That  a  week  or  two  before  he  made  the 
deed  to  Burge  he  informed  Branson  Lowman  that  he  intended 
doing  so,  and  Branson  said  it  was  ^^  all  right,"  and  that  he 
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turned  over  to  Branson  the  notes,  accounts  and  books  of  the 
old  firm  under  an  agreement  that  he,  Branson,  would  have 
the  mortgage  released.  That  he  supposed  satisfaction  had 
been  entered  ;  had  not  seen  the  notes,  books  or  accounts 
since,  and  could  not  state  the  amount  of  the  notes  and  ac- 
count?, or  how  much  had  been  collected  on  them  by  Branson; 
that  since  that  Branson  had  always  been  hard  up  for  money, 
but  had  never  asked  him  to  pay  the  note ;  and  that  Branson 
told  him  he  had  collected  money  on  the  notes  and  accounts 
turned  over  to  him,  and  had  applied  some  on  liabilities  of  tlie 
firm  and  used  some 

^  The  testimony  of  appellant  was  to  the  effect  he  had  been 
bookkee}:er  for  the  firm,  and  does  not  tliink  the  assets,  includ- 
ing notes  and  accounts,  equaled  the  liabilities ;  that  when 
Branson  Lowman  moved  to  Nebraska  in  the  spring  of  1882 
he  left  the  remaining  notes  and  accounts  with  him  to  collect 
for  the  firm,  but  that  he  could  get  nothing  out  of  them.  He 
also  testified  that  after  the  assignment  George  A.  Lowman  ad- 
mitted to  him  that  the  note  and  mortgage  assigned  were  for 
an  honest  debt,  and  that  not  a  cent  of  the  principal  or  interest 
had  ever  been  paid;  but  George  A.  Lowman  positively  denied 
making  any  of  these  statements. 

It  is  deemed  unnecessary  to  mention  the  other  evidence  in 
the  case,  otherwise  tlian  as  it  is  briefly  referred  to  in  the  opin- 
ion of  the  court. 

The  decree  of  the  circuit  court  was  against  appellant. 

Mr.  M.  Shallenbebger  and  'Mr.  B.  F.  Thompson,  for  ap- 
pellant. 

Mr.  Jambs  H.  Miller,  for  appellees;  cited  Olds  v.  Cum- 
mings,  31  HI.  188;  4  Kent,  102,  12th  Ed.;  1  Hilliard  on 
Mortgages,  3d  Ed.  531;  Edgerton  v.  Young,  43  111.  464; 
Eichardson  v.  Hockenhall,  85  HI.  124. 

Baker,  jj".  Tliree  questions  arising  upon  the  record  are 
submitted  by  the  briefs  and  arguments  of  counsel  for  our  de- 
cision. 
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One  ground  of  defense  made  to  the  bill  of  appellant  is  that 
the  note  for  $400  secured  by  the  moiigage  sought  to  be 
foreclosed  by  him  was  paid  by  George  A.  Lowman  to  Bi-an- 
Bon  Lowman,  and  the  mortgage  satisfied  before  the  assignment 
to  appellant.  Tlie  fact  of  the  possession  of  the  note  and 
mortgage  by  appellant  raises  a  presumption  the  note  is  un- 
paid and  the  mortgage  not  satisfied,  but  the  force  of  this  pre- 
sumption is,  perhaps,  somewhat  lessened  by  the  fact  that  at 
tlie  lime  of  the  transfer  of  the  claim  Branson  Lowman  did 
not  have  the  mortgage  in  his  possession,  and  said  he  did  not 
know  where  it  was,  unless  it  was  in  the  recorder's  oiBce. 

The  evidence  upon  the  question  of  the  settlement  of  the 
note  and  satisfaction  of  the  mortgage  is  somewhat  conflicting, 
and  not  entirely  satisfactory;  but  when  regarded  in  the  light 
of  the  surrounding  circumstances,  we  are  unable  to  say  it  was 
insufficient  to  justify  the  finding  of  the  circuit  court  in  favor 
of  appellees.  It  is  urged  by  appellant  that  the  firm  was  in- 
solvent, and  therefore  the  assets  of  the  firm  could  not  lawfully 
be  applied  to  the  payment  of  a  private  indebtedness  between 
its  members.  But  the  creditors  alone  had  a  right  to  object 
to  an  arrangement  whereby  the  notes  and  accounts  of  the  firm 
were  turned  over  in  payment  of  the  note  ani  discharge  of 
the  mortgage  held  by  one  member  of  the  fii-m  against  the 
other. 

A  second  gi'ound  relied  upon  by  appellees  is  that  a  court 
of  equity  will  keep  alive  the  prior  mortgage  for  $5,000,  not- 
withstanding the  release  entered  upon  the  margin  of  the  rec- 
ord, in  order  to  protect  the  title  of  the  fii*8t  mortgagee  under 
the  deed  he  took  from  the  mortgagor,  as  against  the  junior 
mortgagee.  In  Edgerton  et  al.  v.  Young  et  al.,  43  111.  464,  it 
was  said :  "  If  a  mortgage  is  the  eldest  lien,  and  is  for  an 
amount  exceeding  the  value  of  the  premises,  and  the  mort- 
gagee, to  avoid  the  expense  of  foreclosure,  takes  a  convey- 
ance from  the  mortgagor,  a  court  of  equity  would  not  permit 
the  mortgaged  premises  to  be  swept  away  from  him  by  a  ju- 
nior judgment  creditor  without  payment  of  the  mortgage, 
nnder  pretense  that  its  lien  had  been  lost  by  mergfer."  Where 
a  greater  and  a  less  estate  meet  in  the  same  ptirson,  a  merger 
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does  not  always  follow;  it  will  depend  upon  the  intention  an<! 
the  interest  of  the  parties.  The  ease  at  bar  is  much  Hke  thai 
of  Richardson  v.  Hockenhall  et  al.,  85  111.  124.  In  that  ca^c 
a  quit  claim  deed  was  executed,  while  here,  although  a  war- 
ranty deed  was  given,  yet  in  that  respect  it  gave  to  Burge 
no  right  he  did  not  already  have  under  his  mortgage  deed, 
which  contained  full  covenants  of  warranty  and  waivera  of 
the  dower  and  homestead  rights.  On  the  other  hand,  it  be- 
ing a  question  of  intention,  the  circumstances  of  this  case 
are  stronger  in  favor  of  appellees  than  were  the  facts  of 
that  case  in  favor  of  appellant,  Kichardson.  In  that  ciise, 
two  days  after  the  execution  of  the  d3ed,  not  only  was  the 
mortgage  released  upon  the  record,  but  the  note  it  was  given 
to  secure  was  sm'rendered;  while  in  this  case  the  entry  of 
satisfaction  was  not  made  until  several  yeara  after  the  deed 
was  delivered  and  possession  taken,  and  both  the  note  and 
mortgage  were  retained,  and  are  yet  held  by  Burge.  The 
testimony  of  Burge  and  of  George  A.  Lowman  shows  that 
the  conveyance  was  made  to  save  the  costs  of  foreclosure,  and 
because  all  the  mortgaged  property  wa,s  not  sufficient  to  pay  the 
debt,  and  the  mortgagors  had  no  other  property  subject  lo 
execution.  In  Richardson  v.  Hockenhall  it  was  held  that,  as 
there  was  a  bare  equity  of  i*edcmption,  which  was  re^.ease«l 
without  any  consideration  except  the  discharge  of  the  mort- 
gage indebtedness,  and  the  release  was  taken  merely  to  save 
the  trouble  and  expense  of  foreclosing,  it  wou^d  be  unreason- 
able to  believe,  under  the  circumstances,  it  was  the  intention 
of  Richardson  to  give  up  his  mortgage,  and  leave  the  prop- 
erty free  and  clear  to  be  taken  on  judgments,  which  were  a 
lien  only  on  the  equity  of  redemption.  The  case  was  distin- 
gaished  by  th  3  court  from  Campbell  v.  Carter,  14  111.  286,  and 
the  court  said  that  in  the  latter  case,  "  the  equity  of  rederap- 
tion  was  not  the  only  consideration  received ;  the  mortgagee 
obtained  the  covenants  of  warranty  of  the  mortgagor  and  a 
relinquishment  of  a  dower  interest  in  tlie  property,  which 
were  regarded  by  the  court  as  important  facts  in  the  decision 
of  the  case."  In  the  case  at  issue,  as  we  have  seen,  the  mort- 
gagee received  no  considei'ation,  other  than  the  release  of  the 
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oqnitj  of  rodomption,  that  he  did  not  already  have.  Upon 
the  authority  of  Richardson  v.  Hockenhall,  we  think  the  de- 
cree of  the  cu'Guit  com^  upon  this  point  would  be  affirmed. 
Under  the  view  we  have  taken  of  the  rights  of  the  parties,  it 
is  nnnecessary  to  decide  the  third  question  suggested  in  the 
briefs  of  counsel,  which  involves  the  right  of  Burge  to  set 
off,  in  equity,  the  note  of  $400  given  bj  Branson  Lowman  to 
Samuel  Burge  &  Co.  against  the  note  and  mortgage  sought 
to  be  foreclosed. 

The  decree  is  afiJrmed. 

Affirmed. 


William  R.  Milligan 

V. 

Andrew  J.  O'Conoe  et  al. 

1.  AflMONMEHT—SrATUTORT, — A  Valid  assignment  can  now  only  be 
made  under  the  statute,  and  when  so  m  ide  the  esitate  must  be  adminis- 
tered and  distributed  subetantially  in  ormformity  with  its  provisions,  and  all 
voluntary  assignments  for  the  benefit  of  creditors  now  stand  on  the  same 
footing. 

2.  Same— When  it  operates  to  HiifOER  aud  delay  creditors. — The 
placing  of  property  in  the  hands  of  trustees  or  assignees  for  any  other  pur- 
pose than  to  enable  them  to  distribute  it  or  its  proceeds  among  creditors 
must  necessarily  have  the  effect  to  in  some  degree  hinder  and  delay  credit- 
crs  in  the  coUeetion  of  their  debts. 

3.  Same — Relea«»b  op  judgment  lien. — ^Where  judgment  creditors 
have  the  property  levied  upon  turned  over  by  their  consent  to  trustees  with 
po  ^er  to  continue  business,  etc.,  such  action  will  operate  as  a  releas.^  of  the 
lien  of  their  judgments,  and  will  leav«  the  property  open  to  the  liens  ot' 
subsequent  judgment  creditors  who  hive  taken  no  part  in  such  proceed- 
ings and  have  not  in  any  way  consented  thereto. 

4.  General  assignment  for  specific  purpose  not  an  equitable 
MORTOU^GE. — The  arrangement  in  this  case  held,  not  to  be  an  equitable 
mortgage,  for  it  and  the  deed  included  all  the  property  of  all  kinds  of  the 
company,  and  had  the  effect  of  a  general  assignment,  and  not  of  a  mort- 
gage of,  or  trust  placed  upon,  specific  property. 

Appeal  from  the  Ciixjnit  Court  of  La  Sallo  county  ;  tlio 
Hon.  C.  BiANOHAED,  Judge,  presiding.  Opinion  filed  June  8, 
1886. 
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Mr.  R,  D.  McDonald  and  Mr.  Walter  Reeves,  for  appel- 
lant; cited  Hanchett  v.  Waterbury,  Chicago  Legal  News,  Au- 
gust 15,  1885;  Bodley  v.  Goodricl^T  How.  (U.  S.)  276: 
Brovm  v.  Parkhiirst,  24  HI.  257. 

Mr.  Lester  H.  Stbawn  and  Mr.  Jajies  W.  Duncan,  foi 
appellees;  that  courts  will  enforce  an  equitable  assignment, 
cited  CaiT  v.  Waugh,  28  111.  418;  Mon-is  v.  Cheney,  51  111. 
451;  Chapman  v.  Shattuck,  3  Gilm.  49;  Hodson  v.  McCon- 
nel,  12  111.  170;  Creighton  v.  Village  of  Hyde  Park,  6  Brad 
well,  272;  Dehner  v.  H.  F.  &  R.  Mills,  7  Bradwell,  47. 

Baker,  J.  This  was  replevin  in  the  Circuit  Court  of  La 
Salle  county,  prosecuted  by  appellees  to  a  final  judgment  in 
said  com-t  in  their  favor  against  appellant,  sheriff  of  the 
county. 

The  action  was  for  certain  horses,  mules,  wagons,  beer  kegs, 
beer  casks,  and  other  goods  and  chattels.  The  pleas  of  the 
sheriff  alleged  property  in  the  Eliol  Brewing  Company,  and 
justified  nnder  two  executions,  one  in  favor  of  James  J.  Ver- 
non and  the  other  in  favor  of  the  Streator  National  Bank. 

In  May,  1884,  the  Eliel  Brewing  Company,  a  corporation 
located  at  La  Salle,  \^  as  in  debt  to  the  amount  of  some  $125,000, 
and  was  in  failing  circumstances,  and  its  real  estate  was  in- 
cumbered with  a  mortgage  for  $25,000.  On  the  19th  day  of 
that  month  judgments  amounting  in  the  aggregate  to  $1^,- 
452.57  were  entered  against  it  by  confession,  and  executions 
immediately  issuod  and  placed  in  the  hands  of  the  sheriff ; 
and  on  the  following  day  attachment  suits  for  sums  aggregate 
jng  $16,046.54  were  commenced  against  it,  and  the  writs  lev. 
led  on  the  real  estate.  Other  suits  and  other  judgments  fol- 
lowed in  the  wake  of  these,  including  a  judgment  for  $1,050 
in  favor  of  the  Streator  National  Bank,  rendered  May  22, 
18S4,  and  a  judgment  in  favor  of  James  J.  Vernon  for 
J48L50,  entered  June  12th  of  that  year.  Tlie  executions 
issued  upon  the  judgments  of  May  19th  were  on  that  day 
levied  on  the  property  of  the  corporation,  with  the  exception 
of  one  execution  in  favor  of  Charles  W.  Holzheimer  for 
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$1,650,  which  was  returned  "no  property  found,"  and  made 
the  foundation  for  a  creditor's  bill,  which  was  filed  May  22, 
1884.  There  was  a  large  kjuantity  of  beer  in  process  of  man- 
ufacture, and  the  property  of  the  company  was  otherwise  in 
bad  shape  to  be  realized  upon,  and  on  the  23d  day  of  May, 
by  common  consent  of  the  parties  holding  judgments  or  pros- 
ecuting suits  against  the  corporation,  a  receiver  was  appointed 
by  the  court.  The  receiver  took  charge  of  the  property  and 
business  of  the  company,  but  he  had  neither  money  nor  credit, 
and  was  in  no  condition  to  carry  on  the  business,  and  the 
creditors  became  anxious  and  dissatisfied. 

In  September,  1884,  an  arrangement  was  made  between  the 
Eliel  Brewing  Com}>any  and  the  principal  creditors,  whereby 
the  levies  made  upon  the  executions  of  May  10th,  and  at- 
tachments of  May  20th,  were  abandoned,  the  creditor's  bill 
dismissed  and  the  receiver  discharged,  the  real  estate  of  the 
company  conveyed  to  appellees  by  deed,  and  an  instrument  in 
writing  and  under  seal,  bearing  date  September  16,  1884,  ex- 
ecuted botli  by  the  corporation  and  by  appellees.  The  instru- 
ment stated  that  it  had  been  agreed  upon  by  the  company 
and  its  several  stockholder  and  creditors,  that  the  business 
of  the  company  should  be  put  into  the  hands  of  appellees  as 
trustees,  to  be  managed  for  the  benefit  of  the  creditors.  It 
then  assigned  to  appellees  in  trust  the  certificates  of  shares  of 
the  capital  stock  of  the  company,  and  all  its  personal  proper- 
ty, stock  in  trade,  beer,  materials  for  the  manufacture  of 
beer,  bills  receivable,  accounts  and  other  evidences  of  indebt- 
edness, money  in  the  hands  of  the  receiver,  and  the  ac- 
counts, notes  and  bills  receivable  due  him  as  such  re- 
ceiver, and  conveyed  to  them  in  trust  all  the  real  estate  of 
the  company.  It  then  provided  that  the  trustees  should 
carry  on  the  business  of  the  company  in  such  manner  as 
should  in  their  judgment  be  for  the  best  interest  of  the  cred- 
itore,  and  continue  the  same  as  lon^as  profitable  and  until  the 
creditors  should  be  fully  paid,  unless  in  the  judgment  of  the 
trustees  it  should  be  for  the  interest  of  the  creditors  sooner  to 
close  the  same  out ;  and  that  they  should  annually,  if  practi- 
cable, declare  a  pro  rata  dividend  to  each  creditor  from  the 
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profits  of  the  business  only  for  such  amount  as  the  profits 
of  the  business  should  in  their  judgment  warrant  and 
justify,  leaving  a  sufficient  sum  in  their  hands  to  carry  on  thft 
business  successfully ;  and  that  when  the  profits  of  the  busi- 
ness or  the  avails  of  the  property  and  assets  of  the  company 
should  form  a  sufficient  sum  to  pay  all  the  creditor  in  full, 
then  it  should  be  the  duty  of  the  trustees  to  pay  each  creditor 
the  amount  due  him,  and  reconvey  to  the  company  the  real 
estate  remaining  unsold,  if  any,  and  all  the  personal  property 
and  choses  in  action  in  hand^  and  re-deliver  to  the  several 
stockholders  or  their  assigns  the  certificates  of  shares  of  capi- 
tal  stock  belonging  to  them  respectively,  but  that  the  ti-ustcc^ 
should  not  be  required  to  carry  on  the  business  any  longer 
than  in  their  judgment  should  be  for  the  interest  of  the  cred- 
itors, they  on  the  contrary  being  fully  authorized  to  close 
out  the  business,  and  sell  and  dispose  of  all  the  assets  ani 
divide  the  avails  of  such  assets  among  the  several  creditors 
pro  rata  whenever  in  their  judgment  it  should  be  for  the  bes^t 
interests  of  the  creditors  to  do  so,  the  trustees  being  th«  solo 
judges  whether  the  business  should  be  closed  out  before  the 
creditors  could  be  paid  in  full.  The  instrument  also  gave  the 
trustees  numerous  other  powci*s,  and  contained  various  other 
provisions  unnecessary  now  to  mention. 

Appellees  took  immediate  possession  of  all  the  property  of 
the  Eliel  Brewing  Company,  and  it  being  out  of  repair  and  in 
bad  condition,  they  expended  some  $46,000  in  repairing  the 
buildings,  casks  and  vats  and  in  buying  new  kegs  and  material 
of  various  sorts,  all  of  which  has  been  paid  but  about  twelve 
or  thirteen  thousand  dollars.  On  the  18th  of  December, 
1884,  an  execution  was  issued  on  the  judgment  in  favor  of 
James  J.  Vernon  and  against  the  company,  and  on  the  next 
day  an  execution  was  issued  on  the  judgment  in  favor  of  tlie 
Sti-eator  National  Bank  against  the  com|)any,  and  on  the  23d 
of  said  December  appellant  levied  these  two  executions  upon 
the  personal  property  in  controversy,  and  which  was  at  the 
time  in  possession  of  appellees.  Veraon  and  the  Streator 
National  Bank  were  not  present  or  represented  at  the  meet- 
ing or  meetings  that  resulted  in  the  arrangement  between  the 
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c'x>mpany  and  its  creditors.  Thej  were,  however,  notified  the 
meetings  of  the  creditors  would  be  held,  and  invited  to  attend 
the  same,  and  were  afterward  informed  of  the  arrangement 
made,  bat  did  nothing  either  in  afBrmance  or  disaffirmance  of 
such  arrangemi^t  prior  to  the  suing  out  of  their  executions 
in  December. 

As  Yemen  and  the  bank  did  not  attend  or  participate  in 
the  meetings  of  the  creditors,  or  give  their  assent  to  the  ac- 
tion taken  whereby  the  property  of  the  Eliel  Brewing  Com- 
pany was  assigned  or  transferred  to  appellees,  they  are  not 
bound  by  such  transfer  or  assignment,  unless  either  it  was 
valid  in  law,  or  their  conduct  with  reference  to  it,  or  the 
property,  or  the  other  parties  in  interest,  has  been  such  as  to 
preclude  them  from  now  objecting.  The  act  of  May  22, 
1877  (Laws  of  1877,  p.  116),  concerning  voluntary  assign- 
ments, professes  upon  its  face  to  be  applicable  to  all  cases  of 
such  assignments  thereafter  made  for  die  benefit  of  creditors, 
and  its  provisions  seem  to  cover  the  whole  ground  or  entire 
subject-matter. 

This  is  the  view  taken  by  the  Supremo  Court  of  the  State. 
In  Hanchett  v.  Waterbuiy,  Chicago  Legal  News,  Aug.  15, 
1885,  that  court  said,  in  speaking  of  this  act,  that  it  was  essen- 
tially in  its  fi'amework  and  detail  a  general  insolvent  law,  and 
so  intended  by  thn  legislature;  that  a  valid  assignment  can 
now  only  be  made  under  the  statute,  and  when  so  made  the 
estate  must  be  administered  and  distributed  substantially  in 
conformity  with  its  provisions,  and  that  all  voluntary  assign- 
ments for  the  benefit  of  creditors  now  stand  on  the  same  foot- 
ing. In  Freydendall  et  al.  v.  Baldwin  et  al.,  103  III.  325,  the 
court  held  that  by  this  statute  the  whole  management  of  the 
estates  of  insolvent  debtors,  under  voluntary  assignments,  is 
committed  to  the  jurisdiction  of  county  courts. 

If  the  writing  here  in  question  is  to  be  regarded  as  a  vol- 
untary assignment,  it  is  very  plain  it  is  not  in  conformity 
with  the  requirements  of  the  statute  ;  it  allows  the  assignees 
to  continue  the  business  of  the  insolvent  corporation,  and  in 
the  name  of  that  corporation,  for  an  indefinite  period,  and 
pay  dividends  to  the  creditors  only  when  and  to  such  amounts 
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as  they  see  fit;  and  it  tako3  the  control  of  the  insolvent  estate 
wholly  out  of  ths  handi  of  th3  county  court,  and  places  it 
boyond  the  reach  of  creditors,  and  leaves  it  entirely  optional 
with  the  assignees  whether  the  business  shall  ever  be  closed 
out  or  the  property  and  assets  sold  and  disposed  of,  and  the 
proceeds  applied  in  payment  of  the  debts;  and,  after  the  as- 
signees have  carried  on  the  business  for  an  iudetinite  period 
and  paid  all  d jbts,  it  provides  that  the  real  estate  unsold,  and 
all  the  personal  property  and  choses  in  action,  shall  be  re- 
turned to  the  company,  and  the  certificates  of  shares  in  the 
capital  stock  of  the  corporation  re-delivered  to  the  several 
stockholders.  Those  and  other  extra  >rdinary  powers  not  al- 
lowed by  the  statute  are  given  by  the  writing  und  r  consid- 
eration to  the  trustees  or  assignees,  and  at  the  same  time  they 
are  freed  from  the  necessity  of  giving  a  bond,  as  is  required 
by  the  statute,  for  the  security  of  the  creditors,  and  are  re- 
lieved from  the  various  restrictions  imposed  by  the  act  for 
the  purpose  of  guarding  the  intewssts  of  such  creditors. 

Without  any  reference  to  the  circumstances  of  its  non- 
conformity with  the  requirements  of  tlie  statute  now  in  force, 
tiie  deed  of  trust  or  assignment  was  void  as  to  the  creditors 
not  consenting  thereto,  as  tending  to  delay,  hinder  and  de- 
fraud such  creditors.  The  placing  of  property  in  the  hands 
of  trustees  or  assignees  for  any  other  purpose  than  to  enable 
them  to  distribute  it  or  its  proceeds  among  creditors  must 
necessarily  have  the  eflFcct  to,  in  some  degree,  hinder  and  de- 
lay creditors  in  the  collection  of  their  debts.  Gardner  v- 
Commercial  National  Bank,  95  111.  298,  is  a  case  analogous  to 
this,  and  the  powers  there  conferred  upon  the  trustees  by  the 
deed  of  assignment  were  subiitantially  those  conferred  by 
the  deed  here  involved,  and  it  was  held  the  deed  was  void 
as  against  creditors. 

It  is  suggested  by  appellees  that  the  reason  why  an  as- 
signee may  not  be  invested  with  full  and  unlimited  powers  to 
continue  the  business  of  the  assignor  is,  that  it  acts  as  a 
fraud  upon  the  creditor  in  hindering  and  delaying  him,  and  it 
is  urged  that  in  the  case  at  bar  the  reason  of  the  rule  fails 
and  the  rule  itself  should  not  be  applied.     In  that  connection 
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it  is  insisted  that  all  the  property  of  the  EMel  Brewing  Com- 
pany was  covered  by  executions  and  by  other  liens  which 
were  first  liens  upon  and  sufSclent  to  exhaust  it ;  and  that 
neither  the  Streator  National  Bank  nor  Vernon  could  in  any 
event  be  damaged  by  the  ari-angement  that  was  made  for  the 
transfer  of  the  property  to  appellees.  The  answers  to  this 
sugo^estion  are  several.  In  the  first  place,  we  do  not  under- 
stand the  evidence  as  showing  that  as  matter  of  fact  the  value 
of  the  property  levied  upon  was  npt  more  than  suflScient  to 
pay  the  liens  upon  it,  but  that  in  the  condition  the  property 
was  in,  and  under  the  circumstances  surrounding  it,  it  could  not, 
in  the  opinions  of  the  witnesses,  have  been  sold  for  more  than 
enough  to  pay  those  liens ;  non  constat  that  the  bank  and 
Vernon  would  not  have  taken  steps,  in  order  to  let  in  their 
own  judgments,  by  which  the  property  would  have  sold  for 
its  full  and  actual  value. 

They  also  had  the  right  to  test  the  validity  of  the  liens  and 
of  the  claims  npon  which  they  were  founded.  They  might 
have  found  other  property  which  had  not  been  levied  on,  if 
all  the  personal  property  of  whatever  kind  and  nature,  and 
all  the  real  estate  whatsoever  of  the  brewing  company,  had 
not  been  transferred  and  conveyed  to  appellees.  The  credit- 
ors w^  held  the  first  lien  upon  the  personal  property  of  the 
company  by  virtue  of  their  executions  and  the  levies  thereon, 
voluntarily  abandoned  their  levies  and  waived  their  rights 
nnder  the  executions,  without  having  been  induced  to  do  so 
by  any  act  or  request  on  the  part  of  either  the  bank  or  Ver- 
non, and  the  circumstance  of  this  fonnerly  existing  lien  is  no 
longer  a  fact  to  be  considered  iu  determining  the  validity  ol 
the  deed  of  assignment  from  the  company  to  appellees,  none 
f  whom  were  plaintiflFs  in  any  of  the  executions  that  had 
been  levied.  At  most  the  matter  suggested  has  reference 
only  to  an  equity  supposed  to  exist  as  between  the  creditors 
"whose  executions  were  levied  and  the  bank  and  Vernon ;  and 
it  throws  no  light  upon  the  question  of  the  legal  title  of  ap- 
pellees to  the  property  involved  in  this  controversy.  The 
assignment  being  the  voluntary  act  of  the  assignors,  the  as- 
signees represent  sunply  the  assignors  and  not  the  creditors 
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in  respect  to  the  title  to  tlie  assigned  property ;  and  thej 
stand  in  no  priority  to  the  creditors,  and  can  not  arrogate  to 
themselves  any  of  the  attributes  or  rights  of  the  creditors. 
Twelves  v.  Williams,  3  Wharton,  485;  Vandyke  v.  Christ,  7 
Watts  &  Serg.  873;  Honsel  v.  Cremer,  13  Neb.  298. 

It  is  also  urged  that  courts  of  law  will  recognize  and  en- 
force an  equitable  mortgage  when  the  mortgagee  is  in  pos- 
session ;  and  that  this  transaction  amounted  to  an  equitable 
mortgage  in  favor  of  the  .creditors  who  held  prior  liens,  and 
that  they  have  possession  through  appellees  as  their  agents. 
We  think  that  the  aritrngement  made  between  the  creditors 
and  the  brewing  company,  by  virtue  of  which  the  deed  of 
trust  was  made  to  appellees,  can  not  bo  regarded  and  sustained 
as  an  equitable  mortgage,  for  the  arrangement  and  deed  in- 
cluded all  the  property  of  all  kinds  of  the  brewing  company 
and  had  the  effect  of  a  general  assignment,  and  not  of  a  mort- 
gage of  or  trust  placed  upon  s])ecific  property. 

The  mere  fact  that  the  Streator  National  Bank  and  Vernon 
gave  no  notice  of  objection  to  what  had  been  done,  and  failed 
to  sue  out  executions  upon  their  judgments  until  some  three 
months  after  the  assignment  was  made,  did  not  have  the  effect 
of  estopping  them  from  claiming  that  which  they  now  claim. 
As  they  were  not  parties  to  the  arrangement  that  was^nade, 
and  have  done  nothing  that  wonld  work  an  "^estoppel,  we  think 
the  assignment  was  fraudulent  and  void  as  to  them,  they  ^be- 
ing creditors  of  the  brewing  company. 

In  our  view,  the  justification  pleaded  in  bar  of  the  action  by 
appellant  was  established  by  the  evidence. 

The  finding  and  judgment  of  the  circuit  court  having  been 
otherwise,  that  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 
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Board  of  Supervisors  of  Stark  Co. 

V. 

The  People  ex  rel-,  etc. 

1.  BuiLDTKo  BBnx3B — CouNTT  FURNISHING  AID.— It  18  not  a  Condition 
precedent  under  section  19  of  the  act  of  1888,  relating  to  roads  and  bridg<»8, 
that  the  money  should  ha^e  been  provided  prior  to  the  action  of  the  boari 
of  supervisors,  making  the  conditional  order  payable  only  when  the  town 
aiiking  aid  shall  furnish  the  ether  half  of  the  required  amount. 

2.  Samb. — ^The  commissioners  having  done  all  which,  under  the  law, 
(Act  of  1883,  §  19)  they  are  required  to  do  to  entitle  them  to  the  grar.ting 
of  their  petition  conditionally  upon  the  town  asking  aid  furnishing  the 
other  half  of  the  required  amount,  a  writ  of  mandamus  is  awarded 
against  the  supervisors. 

Appeal  from  the  Oii'cuit  Coui-t  of  Stark  county;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding.     Opinion  filed  June  8, 1886. 

The  relators  filed  their  petition  for  mandanius  against  the 
appellants  at  the  September  term,  1885,  of  the  Stark  County 
Circuit  Court. 

Petition  states  that  relators  are  the  commissioners  of  high- 
ways of  said  town  of  Essex ;  that  said  town  is  crossed  diago- 
nally by  Spoon  river,  the  largest  stream  in  the  county,  by  a 
eu'cuitous  route,  thereby  requiring  bridges  over  said  stream 
on  north  and  south  and  east  and  west  roads;  that  said  town 
is  required  to  and  has  maintained  six  bridges  and  one  half  of 
another  across  said  stream,  all  large  and  expensive,  and  that 
the  cost  is  burdensome  to  the  people,  and  is  nearly  double 
that  of  other  towns  in  the  county,  and  that  said  town  is  justly 
entitled  to  county  aid. 

The  petition  alleges  that  it  is  now,  and  has  been  during  the 
past  year,  necessary  for  the  public  interest  and  convenience 
that  a  bridge  be  built  over  Spoon  river  on  the  highway  run- 
ning north  and  south  through  the  center  of  section  No.  23  in 
said  town ;  that  such  bridge  is  a  public  necessity,  and  that 
said  commissioners  have  determined  to  build  the  same ;  that 
they  have  estimated  the  cost  of  said  bridge  to  be  {3,200, 
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which  sum  is  more  than  twenty  cents  on  $100  valuation  of 
property  in  said  town,  on  the  latest  assessment  roll,  viz.,  the 
assessment  for  the  year  1884 — the  assessment  for  the  year 
18^5  not  having  been  completed. 

This  petition  further  represents  that  said  commissioners 
levied,  for  the  year  1884,  sixty-eight  cents  on  $100  vahiation 
of  the  taxable  property  in  said  town ;  and  that  they  have 
levied  sixty  cents  on  $100  valuation  for  the  year  1885,  and 
that  the  greater  part  of  the  sum  to  be  obtained  by  said  levy 
will  be  needed  for  the  ordinary  and  necessary  repair  of  roads 
and  bridges ;  and  the  petitioners  allege  that  they  have 
raised,  by  ordinary  taxation,  and  have  in  their  treasury,  one 
half  the  sum  necessary  to  build  such  bridge,  to  wit,  $1,600. 

The  petition  states  that,  after  making  such  estimate,  the 
relators  attached  thereto  their  affidavit  that  such  bridge  was 
necessary,  and  on  the  13th  day  of  July,  1885,  presented  to  the 
said  board  of  supervisoi-s  a  petition  setting  forth  the  above 
facts,  and  the  necessity  of  such  bridge,  and  the  inability  of 
said  town  to  build  the  same  by  ordinary  taxation,  and  attached 
thereto  their  affidavit ;  that  such  bridge  was  necessary,  and 
their  estimate  of  the  cost  of  such  bridge  ;  that  said  boai*d  of 
supervisors  referred  the  same  to  a  committee ;  that  action 
upon  the  same  was  postponed  from  time  to  time,  until  on  the 
15th  day  of  September,  1885,  the  said  committee  made  report 
to  said  board,  in  open  session,  and  recommended  that  the 
prayer  of  relator's  petition  be  not  granted ;  and  that  said  re- 
port was  approved  and  adopted  by  said  board  of  suiDervisora. 

Wherefore,  the  relators  pray  that  writ  of  mandamus  may 
be  issued  out  of  said  court,  commanding  said  board  of  super- 
visors to  meet  forthwith  and  appropriate  from  the  county 
treasury  the  sum  of  $1,600  to  pay  one  half  the  costs  of  such 
bridge. 

1.  The  respondents  aver  and  say  that  petitioners  are  not 
entitled  to  have  a  writ  of  mandamus,  nor  to  the  aid  asked 
for,  by  reason  of  the  fact,  if  it  is  a  fact,  that  the  number  and 
cost  of  bridges  in  that  town  are  greater  than  in  other  towns 
in  said  county,  nor  for  the  reason  that  the  cost  of  maintaining 
such  bridges  may  be  burdensome  upon  the  people. 


Digitized  by 


Google 


Second  Distbict— May  Tebm,  1886.       497 

Board  of  Supervisors  Stark  Co.  t.  The  Peopl»>. 

2.  Defendants  say  that  a  bridge  across  Spoon  river  at  the 
point  designated  in  said  petition  is  not  necessary  for  the  pub- 
lic interest  or  conveoienco,  and  that  such  bridge  is  not  a  public 
necessity. 

3.  Defendants  deny  that  the  estimated  cost  of  such  bridge, 
to  wit,  the  sum  of  $3,200,  is  more  than  twenty  cents  on  the 
$100  valuation  of  the  taxable  property  in  said  town,  on  the  last 
assessment  roll  of  said  town,  but  aver  that,  on  the  contrary, 
said  sum  is  less  than  ten  cents  on  the  $100  valuation  of  the 
taxable  property  in  said  town  in  the  year  1884  and  in  the 
year  1885. 

4.  Defendants  deny  that  said  commissioners  leded  sixty- 
o^ght  cents  on  the  $100  valuation  of  the  taxaVe  property  m 
said  town  in  the  year  1884,  or  that  they  have  levied  sixty 
cents  on  the  $100  valuation  of  such  property  in  the  year  1885, 
and  aver  that  such  levies  were  made  at  the  rates  aforesaid 
upon  less  than  one  third  the  valuation  of  taxable  property  in 
said  town  in  those  years ;  and  the  defendants  deny  that  the 
major  part  of  such  levy  was,  or  is,  needed  for  the  ordinary 
repair  of  roads  and  bridges  in  said  town,  in  either  of  those 
years. 

5.  Defendants  deny  that  said  commissioners  have  fur^ 
nifihed  one  half  the  amount  required  to  erect  such  bridge;  or- 
that  they  have  made  any  lawful  provision  for  furnishing  the 
same;  or  that  said  commissioners  have  complied  with  the  law 
entitling  them  to  county  aid  to  build  such  bridge;  and  respond- 
ents deny  that  said  commissioners  have  raised,  by  ordinary 
taxation,  or  that  they  have  in  the  treasury  one  half  the  money 
estimated  to  be  necessary  to  build  such  bridge,  to  wit,  $1,600. 

6.  The  defendants  aver  that  the  estimated  cost  of  such 
bridge,  to  wit,  the  sum  of  $3,200,  is  exti*avagant,  and  more 
than  is  necessary  for  the  erection  of  a  bridge  at  the  place  des- 
ignated in  said  petition,  and  that  the  public  convenience  and 
travel  do  not  requii'e  so  expensive  a  bridge  at  that  place. 

7.  The  respondents  aver  that  no  valid  or  legal  valuation 
of  the  taxable  property  in  said  town  was  made  in  the  year 
1884,  nor  in  the  year  3885;  that  the  law  requires  all  taxable 
property  to  be  assessed  at  its  fair  cash  value,  and  at  such  val- 
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nation  a  levy  of  twenty  cents  on  $100  valuation  of  the  taxable 
property  in  said  town,  in  either  the  year  1884  or  1885,  would 
raise  a  much  greater  sum  than  the  aforesaid  estimate  of  the 
cost  of  such  bridge;  whereas,  the  taxable  property  in  said  town 
in  both  of  said  years  was  unlawfully  assessed  and  valued  at 
less  than  one  third  its  fair  cash  value,  thereby  requiring  more 
than  three  times  tlie  rate  of  taxation  to  i-aise  the  required 
amount  than  it  would  had  such  property  been  legally  assessed. 

Demurrer  to  7th  clause  of  defendants'  answer. 

Pleas  to  remainder  of  defendants'  answer. 

Demurrer  was  sustained  to  the  7th  clause  of  respondents' 
answer.  Trial  by  the  court;  jury  waived ;  judgment  award- 
ing the  writ,  from  which  judgment  this  appeal  is  taken. 

Mr.  B.  F.  Thompson,  for  appellants. 

Mr.  Milks  A.  Fullkb,  for  appellees. 

Welcjh,  J.  The  proceedings  in  this  case  were  instituted 
under  section  19  of  "An  act  in  regard  to  roads  and  bridges 
in  counties  under  township  organization,  and  to  repeal  an  j  ct 
and  parts  of  acts  therein  named,"  approved  June  23,  1883, 
and  in  force  July  1,  1883,  the  material  provisions  of  which 
are  that  where  it  is  necessary  to  construct  or  repair  a  bridge 
or  the  approach  thereto  in  any  town,  the  commissioners  of 
highways  in  such  town  shall  make  a  careful  estimate  of  the 
probable  costs  of  the  same,  and  attach  thereto  their  affida- 
vits that  it  is  necessary,  and  that  it  will  not  be  made  more  ex- 
pensive than  is  needed  for  the  purposes  desired,  and  they 
shall  file  such  estimate  and  affidavit  with  a  petition  to  the 
board  of  sui>ervisors,  praying  for  an  appropriation  for  the 
one  half  of  the  estimated  costs  of  such  work.  After  this  has 
been  done  they  are  required  to  sho»v  that  the  costs  of  the 
bridge  will  be  more  than  twenty  cents  on  the  one  hundred 
dollars  onjthe  latest  assessment  roll,  and  that  the  levy  of  the 
roa  and  bridge  tax  for  that  year  in  said  town  was  for  the 
full  amount  of  sixty  cents  on  each  one  hundred  dollars  allowed 
by  law  for  the  commissioners  to  raise^  the  major  part  of  which 
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was  needed  fortlie  ordinary  repair  of  roads  and  bridges;  when 
this  lias  been  shown  the  county  board  shall  appropriate 
from  the  county  treasury  a  sum  sufficient  to  meet  one  half  of 
the  expenses  of  the  said  bridge,  on  condition  that  the  town 
asking  aid  shall  furnish  the  other  half  of  the  required 
amount.  Under  this  law  the  commissioners  determine  the 
necessity  of  the  bridge  and  make  estimate  of  the  probable 
cost  of  the  same,  and  that  it  will  not  be  made  more  expen- 
sive than  is  needed  for  the  purposes  desired,  and  attach 
thereto  their  affidavits.  They  present  their  petition,  with  the 
estimate  and  affidavit,  to  the  board  of  supervisors,  praying  for 
an  appropriation  out  of  the  coxmty  treasury  for  a  sum  equal 
to  one  half  the  expenses  of  the  said  bridge,  and  if  they  make 
it  to  appear  that  the  costs  of  such  bridge  will  be  more  than 
twenty  cents  on  the  one  hundred  dollars  on  the  latest  assess- 
ment roll,  and  that  the  levy  of  the  road  and  bridge  tax  for 
that  year  in  said  town  was  for  the  full  amount  of  sixty  cents 
on  each  one  hundred  dollars  allowed  by  law  for  tho  commis- 
sioners to  raise,  the  major  part  of  which  was  needed  for  the 
ordinary  repair  of  roads  and  bridges,  they  have  done  all 
which,  under  the  law,  they  are  required  to  do  to  entitle  them 
to  the  granting  of  their  petition  conditionally  upon  the 
town  asking  aid  furnishing  the  other  half  of  the  required 
amount.  There  was  evidence  on  the  trial  of  the  issues  in 
this  case  that  the  bridge  over  Spoon  river  at  the  place  de- 
scribed in  the  petition,  "was  rotten  and  unsafe;  been  con- 
demned all  summer;  that  the  commissioners  met  and  con- 
demned it;  that  it  was  a  wooden  bridge,  and  had  been  built 
fifteen  or  sixteen  years;  the  timbers  were  rotten  and  decayed." 
That  it  was  necessary  for  the  public  interest  to  have  a  new 
bridge  built  there;  that  the  amount  of  travel  on  the  road  was 
as  much  as  on  any  other  road  in  the  town;  that  the  com- 
missioners had  made  an  estimate  of  the  costs,  which  was  esti- 
,  mated  at  $3,200;  that  the  costs  of  the  bridge  exceeded 
twenty  cents  on  the  $100  valuation  of  taxable  property,  as 
shown  by  the  assessment  roll  of  the  last  year;  that  the  levy  for 
road  and  bridge  tax  for  that  year  was  the  full  sum  of  sixty 
cents  on  each  one  hundred  dollars  allowed  by  law  for  tlie 
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commissioners  to  raise,  and  that  the  mvjor  part  of  it  was 
needed  for  the  ordinary  repair  of  roads  and  bridges.  There 
is  also  evidence  tending  to  show  that  there  were,  in  the  treas- 
ury of  the  commissioners,  funds  sufficient  to  pay  the  one  half, 
and  set  apart  for  that  purpose.  In  tlio  view  we  take,  the 
necessity  for  the  bridge  and  the  estimate  of  its  cost  is  made 
by  the  commissioners  and  evidenced  by  their  affidavits.  The 
facts  that  must  exist  and  be  made  to  appear  to  the  board  of 
supervisors  are  as  stated  ante.  The  difference  between  this 
statute  and  the  one  of  1879,  of  which  this  is  an  amendment,  is 
obvious.  The  statute  of  1879  required  the  commissioners  to 
have  provided  their  half  of  the  funds  as  a  condition  prece- 
dent, and  that  the  supervisors  should  make  an  unconditional 
appropriation  of  the  other  half.  This  statute  provides  that 
the  appropriation  shall  be  made  on  condition  that  the  town 
asking  aid  shall  furnish  the  other  half  of  the  required 
amount  It  is  not  a  condition  precedent  under  this  statute 
that  the  money  should  have  been  provided  prior  to  the  uctiou 
of  the  board  of  supervisors,  making  the  conditional  order 
payable  only  when  the  town  asking  aid  shall  furnish  the  other 
half  of  the  required  amount.  The  authorities  referred  to  of 
The  People  ex  rel  v.  Supervisors,  100  111.  64:0;  Town  of  New 
Boston  V.  Supervisors,  110  111.  197;  Supervisors  v.  People, 
110  III.  511;  The  Board  of  Supervisors  of  Kendall  County  v. 
The  People  ex  rel.  Commissioners  of  Highways  of  Town  of 
Bristol,  12  Bradwell,  210,  are  all  case&  decided  under  the 
law  of  1879,  and  they  each  hold  that  the  finding  of  the  com- 
missioners as  to  the  necessity  of  a  bridge  would  conchide  the 
county  board  of  supervisors ;  but  upon  the  question  whether 
a  town  has  raised  one  half  of  the  necessary  funds  for  complet- 
ing the'pro posed  wor  c,  the  finding  of  the  commissioners  would 
not  conclude  tlie  county  board  of  supervisors  and  the  courts 
from  inquiring  into  the  existence  of  such  fact.  These  cases 
are  not  authority  upon  the  question  as  to  whether  it  is  a  con- 
dition precedent  that  the  town  asking  aid  has  provided  one 
half  of  the  necessary  funds  for  completing  the  proposed  work 
,prior  to  the  board  of  supervisors  making  tlie  order  of  appro- 
priation of  the  other  half.     Tliat  was  necessary  under   the 
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law  of  1879,  the  order  of  appropriation  being  absolute  and 
unconditional;  but  under  the  present  statute  the  order  is 
made  conditionally  upon  the  town  furnishing  the  one  half. 
The  order  only  becomes  absolute  upon  the  town  furnishing 
the  one  half  required  of  it  to  be  furnished.  We  are  of  the 
opinion  the  relators  have  shown  a  clear  right  to  the  writ  of 
mandamus,  and  the  judgment  of  the  circuit  coui't  is  affirmed. 

AflSi'med. 


Horace  Stocking  (gl  ^^ 

V. 

Bradley  J.  Knight. 

Cbbtiokaiit. — A  petition  for  certiorari  which  stated  thit  fhe  petitioner 
was  informed  l^  one  of  his  attorneys,  also  by  appellee *s  attorney,  that  in 
lieu  ot  his  appc^aling,  as  he  intended  doing,  a  compromise  was  effected  by 
the  aforesaid  attorneys  by  which  he  was  to  pay  the  costs  of  said  suit  and 
return  his  hor>e  as  agreed,  and  the  judgment  of  ten  dollars  was  to  be  re- 
leased agiinst  him,  and  relying  upon  such  information  he  did  not  appeal 
within  the  twenty  days,  but  the  judgment  was  not  released  against  hinr. 
Held,  that  the  petition  does  not  state  a  sufficient  reason  for  not  taking  an 
appeal. 

Appeal  from  the  Circnit  Court  of  Ogle  county;  the  Hon. 
William  Beown,  Judge,  presiding.  Opinion  filed  June  8, 
1886. 

Mr.  B.  A.  1[night,  for  appellant;  cited  Russell  v.  Picker- 
ing, 17  Dl.  81;  First  Nat  Bk.  v.  Beresford,  78  111.  391. 

Mr.  D.  W.  Baxter  and  Messrs.  Fowlbr  Brothers,  for  ap- 
pellee; cited  O'Hai'a  v.  O'Brien,  4  Bradwpll,  154;  White  v. 
Frye,  2  Gilm.  66 ;  Lord  v.  Burke,  3  Gilm.  363  ;  Cushman  v. 
Rice,  1  Scam.  565  ;  Stout  v.  Slattery,  12  111.  162 ;  McKing  v. 
Newberry,  37  LI.  91. 

Welch,  J.  Appellantfiles  his  petition  for  a  writ  of  certio- 
rari,  which  writ  was  issued.  Appellee  moves  to  quash  the  writ 
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and  dismiss  the  petition,  which  motion  was  allowed,  writ 
quashed,  and  petition  dismissed,  from  which  order  this  appeal 
is  taken.  The  question  presented  is  as  to  the  sufficlencj  of 
the  petition.  The  statute  requires  that  the  petitioner  shall 
show  by  his  petition  that  the  judgment  before  the  justice  was 
not  the  result  of  his  negligence ;  second,  that  the  judgment  is 
unjust  and  erroneous;  third,  that  it  was  not  in  his  power  to 
take  an  appeal  in  the  ordinary  way.  The  reason  given  by  the 
appellant  in  his  petition  why  it  was  not  in  his  power  to  take 
his  appeal  in  the  ordinary  way  was  *'  that  he  was  informed  by 
one  of  his  attorneys,  also  by  the  attorney  for  the  appellee, 
that  in  lieu  of  your  petitioner  appealing,  as  he  intended  doing, 
a  compromise  was  effected  by  the  aforesaid  attorneys  by 
which  your  petitioner  was  to  pay  the  costs  of  said  suit  and 
return  his  horse  as  agreed,  and  the  judgment  of  ten  dollars  was 
to  be  released  against  him,"  and  that  he,  relying  upon  the  in. 
formation  received  from  the  attoraey  aforesaid,  did  not  take 
an  appeal,  and  that  he  has  paid  the  costs  of  the  aforesaid  suit, 
but  the  judgment  has  not  been  released  against  him,  and  that 
the  appellee  refuses  to  release  said  judgment  and  asserts  his 
intention  to  abide  by  the  aforesaid  judgment,  and  that  he  was 
not  made  aware  of  this  intention  until  after  the  twenty  days 
for  an  appeal  had  passed. 

D jes  this  petition  state  a  sufficient  reason  for  not  taking  an 
appeal?  We  hold  not.  The  attorney  for  the  appellee  had 
no  right  to  give  away  any  portion  jf  the  appellee's  judgment, 
nor  to  make  any  such  agreement  as  is  stated,  and  apix^llant 
had  no  right  to  delay  taking  an  appeal  on  account  thereof. 
"An  attorney  employed  to  collect  a  debt  can  only  obtain  judg- 
ment, have  execution  issued,  receive  and  receipt  for  the  pro- 
ceeds; "  but  he  cannot  compromise  the  debt,  give  day  of  judg- 
ment, receive  less  amount,  or  anything  but  money  in  satisfac- 
tion.    Nolan,  Adm'r,  v.  Jackson,  16  HI.  273. 

There  is  no  pretense  that  the  appellee  made  any  contract,  or 
that  he  did  or  said  anything  to  influence  the  action  of  appel- 
lant in  taking  an  appeal. 

We  hold  that  the  petition  was  insufficient  and  that  there 
was  no  error  in  quashing  the  writ  and  dismissing  the  petition. 

Judgment  affirmed.   • 
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Fred  Peters 
Henry  Bennett. 

1.  Drain  for  agricultural  purposes— PLBADiw(J.—A.n  action  of 
tresp:v«  quare  elausum /regit.  The  defense  set  np  was  a  proceeding  under 
the  '*A.ct  to  p3railt  own3r8  of  land  to  construct  drains  for  asrricultaral  pur- 
poses/* Held,  that  the  plat  filed  in  the  plea  of  jui^tification  was  sufficient 
under  section  nine  of  the  act;  bat  the  plea  is  insufficient  in  not  averring 
that  the  boxing  that  was  placed  in  said  drain  was  equally  as  good  as  tile. 
Section  4  of  Act. 

2.  Trespass.— Where,  under  the  order  of  the  justice,  a  party  is  given 
the  right  to  enter  the  close  of  another  and  construct  a  drain  in  pursuance 
of  tlie  statute,  if  he  fails  to  so  construct  such  drain  he  is  in  law  a  tres- 
passer. 

Error  to  the  Circnit  Couii;  of  Mc Henry  county ;  the  Hon. 
C.  W.  Upton,  Judge,  presiding.'   Opinion  filed  June  8,  1886. 

Mr.  B.  M.  Smith,  for  plaintiflE  in  error. 

Mr.  A.  B.  Coon  and  Mr.  E.  N.  Botsford,  for  defendant  in 
error. 

Welch,  J.  Tliis  was  an  action  of  fe'capass  quare  clansum 
fregit  brought  by  tlie  defendant  in  error  against  the  plaintiff  in 
error,  to  which  plaintifl?  in  eri'or  filed  three  pleas.  Ist,  general 
issue;  2d,  license;  3d,  plea  of  justification.  The  first  and 
second  pleas  were  withdrawn  and  special  demun-er  was  sus- 
tained to  the  third  plea.     The  defendant,  now  plaintiff  in  eiTor, 

f  electing  to  stand  by  his  plea,  a  jury  was  waived,  and  plaint- 
iff's damages  were  assessed  by  the  court  at  twenty-five  dollars 
and  judgment  entered  therefor  and  costs,  f i  om  which  judg- 
ment this  writ  of  error  is  prosecuted.     The  defense  set  up  in 

'the  original  plea  of  justification  was  a  proceeding  under  an  act 
of  the  general  assembly  of  the  State  of  Illinois,  approved 
June  23,  1883,  and  in  force  July  1,  1883,  entitled  "An  Act 
to  permit  owners  of  land  to  construct  drains  for  agricultural 
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purposes."  The  sufficiency  of  this  plea  is  the  only  question 
before  us.  The  plea  avers  "that  the  defendant  was  the  owner 
of  a  piece  or  parcel  of  land  adjacent  to  the  said  close  of  the 
plaintiff,  on  which  there  was  a  small  pond  of  water,  which  the 
defendant  then  and  t|iere  desired  to  drain  oH  across  the  said 
close  of  the  plaintiff  for  agi-icnltnral  purposes."  And  to  that 
end  ^^he  caused  a  plat  to  be  made  of  the  land  so  proposed  -to 
be  drained,  and  of  said  close,  across  which  said  drain  was  to 
I'un,  showing  the  starting  point  thereof,  its  proper  coarse,  and 
the  point  of  its  discharge,  and  filed  the  same  with  B.  F.  Ellis, 
one  of  the  justices  of  the  peace  in  and  for  said  connty." 
*  * .  *  **  And  that  after  the  defendant  had  filed  said 
plat  with  said  justice,  he  caused  said  justice  to  issue  a  summons 
against  said  plaintiff,  which  was  duly  served  upon  him  by  a 
constable  of  said  county,  and  that  afterward,  on  the  day  and  date 
of  the  return  of  said  summons,  the  said  plaintiff  appeared  and 
answered  to  said  cause,  and  a  trial  Vas  then  and  there  had 
before  said  justice  under  and  in  pursuance  of  said  drainage 
act."  "And  the  question  was  then  and  there  tried  as  to 
whether  the  defendant  should  have  the  right  to  constinict  said 
drain  as  represented  on  said  plat  across  the  said  lands  of  the 
plaintiff,  and  the  issues  of  said  trial  were  by  the  said  justice 
then  and  there  found  in  favor  of  the  said  Henry  Sennett, 
the  defendant  herein, "  and  the  following  judgment  then  and 
there  rendered  in  said  cause  by  said  justice. 

"On  hearing  the  allegations  and  proofs,  the  issues  are  found 
for  the  plaintiff.  And  it  is  found  that  the  plaintiff's  drain, 
if  constructed,  would  empty  into  a  natural  watercourse  or 
natural  depression,  whereby  the  water  would  be  caiTied  into  a 
natural  watercourse,  in  accordance  with  an  act  to  permit 
owners  of  land  tx)  construct  drains  for  agricultural  purposes, 
approved  June  23,  1883,  in  force  July  1,  1883,  and  that 
the  defendant  would  sustain  no  damages  thereby. " 

"  It  is  therefore  considered  and  adjudged  that  the  plaintiff 
lias  the  right  to  construct  a  drain  upon  the  defendant's  land, 
according  to  his  plat  filed  in  this  proceeding,  and  in  pur^ 
suance  of  said  statute,  upon  payment  of  the  costs  herein,  and 
may  thereafter  enter    upon  the  defendant's  premises  at  all 
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times  in  proper  season,  for  the  purpose  of  repairing  said 
drain  as  in  said  statute  provided/' 

The  defendant  avers  in  his  said  plea,  that  before  he  began 
said  proceeding  before  said  justice  of  the  peace  he  filed  a 
good  and  sufficient  bond  in  said  cause  with  said  justice  of 
fifty  dollars,  with  sureties  thereon,  conditioned  to  pay  all  costs 
legally  accruing  in  said  cause,  and  all  damages  awarded 
therein,  and  that  ho, before  he  commenced  the  construction  of 
said  di-ain,  did  pay  to  the  said  justice  the  costs  of  said  pro- 
ceeding. 

And  the  defendant  avers  Jthat  after  the  entering  of  judg- 
ment in  paid  cause  as  aforesaid,  he  proceeded  to  construct  said 
drain.  To  tliat  end  he  cut  a  ditch,  beginning  at  said  pond 
on  defendant's  land,  a  distance  of  about  twenty  rods  in  a 
northerly  direction,  until  he  came  to  the  said  lands  of  the 
said  plaintiff,  and  that  he  continued  with  said  ditch  across  the 
said  lands  of  the  said  plaintiff,  a  distance  of  less  than  twenty 
rods,  to  the  natural  depression  above  referred  to  ;  said  ditch 
being  about  three  feet  in  depth  and  about  one  foot  in  width 
throughout  its  entire  length,  and  following  the  direction  and 
location  and  distance  as  indicated  by  said  plat,  and  that  the 
said  defendant  then  and  there  proceeded  to  lay  tile  in  the 
bottom  of  said  ditch  for  nearly  the  entire  length  of  said  ditch, 
except  for  the  distance  of  about  twenty  or  thirty  feet  at  the 
north  end  of  said  drain,  in  which  the  defendant  put  boxing 
made  of  plank,  and  then  and  there  filled  up  the  ditch,  cover- 
ing said  tile  and  boxing,  so  that  said  tile  and  boxing  were 
secure  from  the  action  of  the  frost,  and  the  surface  of  defend- 
ant's said  land  was  then  and  there  left  in  the  same  condition, 
as  far  as  possible,  throughout  the  entire  length  of  said  drain, 
as  it  was  before  said  drain  was  constructed. 

It  was  assigned  as  special  ground  of  demurrer  to  this  plea, 
that  the  plat  filed  is  too  uncertain  and  indefinite  to  give  the 
justice  jurisdiction.  Section  nine  of  the  act  provides :  '•  Prior 
to  issuing  the  summons  in  commencing  any  suit  under  this 
act,  the  plaintiff  shall  file  with  the  justice  a  rongh  sketch  or 
plat  of  tlie  land  to  be  drained,  and  that  of  all  other  persons 
across  or  upon  which  such  drain  is  to  be  constructed,  showing 
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the  starting  point  of  Buch  drain,  and  its  proposed  coarse  across 
or  npon  the  land  of  others,  and  the  point  of  its  discharge. 
*  *  *  A  failure  to  comply  with  the  provisions  of  this 
section  shall  be  a  sufficient  cause  for  the  dismissal  of  the  suit 
at  any  time  before  the  trial  is  entered  upon." 

We  hold  that  the  plat  filed  is  sufficient  under  this  section, 
and  even  if  it  had  been  insufficient,  it  would  only  have  been 
cause  for  dismissal  before  the  trial  was  entered  upon.  It  is 
also  insisted  that  the  plea  is  insufficient  in  not  averring  that 
the  boxing  that  was  placed  in  said  drain  was  equally  as  good 
as  tile.  Section  four  of  said  act  provides:  "If  the  drain 
shall  be  constructed  on  or  over  the  land  of  any  other  person 
or  persons,  without  the  consent  of  the  owner  or  owners  there- 
of, it  shall  consist  of  tUe  or  some  other  material  equally  as 
good." 

There  is  no  averment  in  this  plea  that  the  plank  used  iu 
boxing  was  as  good  as  tile.  The  rule  of  pleading  requiring 
that  a  pleading  should  be  construed  most  strongly  against  the 
pleader,  we  are  forced  to  the  conclusion  tliat  it  was  not  as 
good,  or  the  pleader  would  have  so  averred.  Whilst  under 
the  order  of  the  justice,  plaintiff  in  error  was  given  the  right 
to  enter  the  close  of  the  defendant  in  error  and  construct  a 
drain  in  pursuance  of  the  statute  in  such  case,  yet  if  the  i)laiut- 
iff  in  error  failed  to  so  construct  such  drain,  he  is  in  law  a 
trespasser. 

"  When  the  law  has  given  an  authority,  it  is  reasonable  that 
it  should  make  void  everything  done  by  the  abuse  of  that  an- 
tliority,  and  the  abuser,  Jis  if  he  had  done  everything  without 
authority."  Bacon's  Abridgment,  tit.  Trespass,  B.  The  plea 
in  this  case  failing  to  aver  that  the  plank  used  was  of  as  good 
material  as  tile,  was  insufficient,  and  the  demuiTcr  was  prop- 
erly sustained  thereto. 

Judgment  affirmed. 
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Amzi  F.  Jackson  et  al, 
William  Rickard. 

JuRisDiCTTON.— In  a  direct  proceeding,  where  the  record  failed  to  show 
that  the  plaintiffs  in  error  were  parties  to  the  suit,  or  that  they  had  any  no- 
tice of  the  filing  of  the  petition  on  which  the  order  complained  of  against 
them  was  made,  or  that  any  appearance  was  entered  for  them,  and  there 
were  no  findings  that  the  court  had  jurisdiction  of  the  plaintiffs  in  error, 
held,  that  the  court  had  no  jurisdiction  of  plaintiffs  in  error. 

Error  to  the  Circuit  Court  of  La  Sallo  county ;  the  Hon. 
George  W.  Stipp,  Judge,  presiding.     Opinion  filed  June  8, 

1886. 

Thomas  Rybum  and  Daniel  E.  Smith  were  partners  in 
trade  in  the  buying  and  selling  of  gi-ain  at  Marseilles  under 
firm  name  of  Thomas  Ryburn  &  Co.,  and  in  the  course  of 
their  business  they  became  the  owners  of  certain  property  in 
that  town  known  as  the  "Warehouse  Property,"  and  the 
"  Agi'icultural  Works  property."  Thomas  Ryburn  died  Juno 
28,  1877,  leaving  the  defendants  in  the  original  bill  as  his 
only  heirs  at  law.  Smith,  the  surviving  partner,  continued  the 
business  until  the  19th  of  December,  1878,  when  he  died, 
leaving  a  number  of  children  as  his  heire  at  law.  On  the  13th 
day  of  January,  1879,  the  heirs  of  Smith  filed  this  bill  against 
the  heirs  of  Ryburn  for  the  purpose  of  securing  a  settlement 
of  the  pirtnership  business,  and  a  distribution  of  the  partner- 
ship assets  on  the  23d  day  of  June,  1879.  After  the  Rybuin 
heirs  had  filed  their  answers  to  the  bill  all  of  the  adult  heirs 
and  the  administrator  of  the  Ryburn  estate,  and  the  adminis- 
tratrix of  the  Smith  estate,  united  in  a  contract  of  sale  with 
Amzi  F.  Jackson,  one  of  the  plaintiflEs  in  error,  for  the  sale  of 
the  real  estate  of  the  copartnership;  subsequently  an  amend- 
ed and  supplemental  bill  was  filed,  making  William  Rickard 
and  I.  N.  Ash  &  Co.  parties  defendant,  all  of  whom  answered, 
and  Rickard  filed  a  croso-bill.    Final  decree  was  entered  on 
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the  21st  day  of  February,  1880,  wliich  decree  directed  a  sale 
of  tlie  copartnership  property  by  the  master  in  chancery. 

Under  this  decree  a  sale  was  made,  and  the  agricultural 
works  and  the  warehouse  block  were  purchased  by  William 
Kickard.  Immediately  after  the  sale  Eickard  filed  a  petition 
in  the  cause  setting  up  the  making  of  the  contract  between 
Amzi  F.  Jackson,  one  of  the  plaintiffs  in  eiTor,  and  the  heirs 
of  Eyburn  and  his  administrator,  and  the  Smith  heirs  and  his 
administrators,  and  that  subsequent  to  the  making  of  the 
said  agreement  there  had  been  removed  from  said  agricnlt- 
ural  works  property  certain  machinery,  and  that  all  of  said 
machinery  belonged  to  and  was  a  part  of  the  property  called 
and  described  as  the  agricultural  works  property,  ordered  to 
be  sold  by  the  decree.  He  further  claims  in  his  petition  that 
by  reason  of  his  purchase  of  the  property  he  became  entitled 
to  it  as  it  was  at  the  time  of  the  filing  of  the  bill,  and  that  the 
making  of  the  agreement  between  Amzi  F.  Jackson,  one  of 
the  plaintiffs  in  error,  and  the  Smith  and  Ryburn  heirs,  was 
invalid  and  could  not  affect  his  rights-  He  prayed  that  an 
order  be  made  requiring  the  pBi*ties  to  restore  the  machinery 
that  had  been  taken  from  the  agricultural  works.  On  the 
26th  day  of  May,  1880,  an  order  was  entered  by  the  court 
approving  the  master's  report  of  sale,  which  order  contained 
the  following:  That  the  said  Amzi  F.  Jackson  and  the  said 
Marseilles  Manufacturing  Comjany,  or  such  other  parties  as 
may  now  be  in  possession  of  said  machinery,  be,  and  they  and 
each  of  them  are  hereby  required  to  replace  said  machinery  on 
said  agi'icultural  works  property  in  the  position  in  which  the 
same  was  prior  to  its  removal,  for  the  benefit  of  said  William 
Kickard,  under  his  said  purchase ;  and  if  they  fail  so  to  do  on 
demand  of  said  Rickard,  and  after  service  of  a  certified  copy  of 
this  order,  then,  in  such  case,  on  application  of  said  Rickard 
this  court  will  order  an  attachment  to  issue  against  said  parties 
for  contempt  of  court 

The  errors  assigned : 

1.  The  court  below  erred  in  entering  an  order  in  said 
cause  that  said  Amzi  F.  Jackson  and  the  Marseilles  Manufact- 
uring Company  re;)lace  the  machinery  in  said  order  men- 
tioned, to-wit,  said  order  of  May  26,  1880. 
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2.  The  court  balow  erred  in  enterinor  the  order  of  May 
26,  1880,  in  manner  and  form  as  the  same  was  entered. 

Mr.  H.  T.  Gilbert,  for  plaintiffs  in  error. 

Mr.  D.  B.  Snow,  for  defendant  in  error. 

Welch,  J.  It  is  true,  as  said  by  Chief  Justice  Scott  in 
Turner  et  al.  v,  Jenkins,  77  111.  231,  that  "every  presumption 
-will  be  indulged  in  favor  of  the  jurisdiction  of  a  court  of  gen- 
eral jurisdiction;"  and  its  findings  in  its  decree  defendants 
**  were  duly  summoned,  will  ba  held  to.be  primcb  facie  evi- 
d3nce  of  the  existence  of  that  jurisdictional  fact."  No  such 
fact  is  found  in  this  case.  As  to  the  plaintiffs  in  error,  the 
record  fails  to  show  that  they  were  parties  to  the  suit,  or  that 
they  had  any  notice  of  the  filing  of  the  petition  on  which  the 
order  complained  of  against  them  was  made,  or  that  any  appear- 
ance was  entered  for  them.  This  being  a  direct  pioceeding, 
and  no  findings  that  the  court  had  jurisdiction  of  the  plaint- 
iffs in  error,  no  presumptions  in  favor  of  its  jurisdiction  can 
be  indulged.  We  hold  that  the  court  had  no  jurisdiction  of 
the  plaintiffs  in  error,  and  that  the  order  made  against  them  is 
void.  The  errors  are  well  assigned.  Cause-  reversed  and 
remanded. 

Beversed  and  remanded. 


H.  P.  Crowell 
William  M.  Druley. 

1.  Title— CoLOK  not  lost  by  tax  deed  to  anotheb  pabtt. — Color  of 
title  is  not  loet  by  virtue  of  a  tax  deed  issued  by  the  sheriff  to  another 
party. 

2.  Statute  of  Limitations.— The  Statute  of  Limitations  under  the 
twenty  year  clause  having  begun  to  run  against  any  person  before  his  doath 
would  continue  against  any  of  his  heirs,  notwithstanding  they  might  be 
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3.  Speciptc  per!ih>R3Cancb. — ^The  court  finds  in  this  case  that  the  title 
to  the  lota  contracted  for,  althongh  not  deducible  from  the  government,  i^ 
good  bayond  reasonable  doubt,  and  affirm?  the  decree  for  spscific  perform- 


Ebeok  to  the  Circuit  Court  of  Will  county ;  the  Hoc.  J. 
McKojEBTs,  Judge,  presiding.    Opinion   filed  June  8, 1S86. 

This  was  a  bill  in  equity  commenced  in  the  circuit  court 
January  31,  1881,  by  the  defendant  in  error  against  the 
plaintiff  in  error,  for  the  purpose  of  compelling  the  specific 
ixjrformance  of  a  c  ^nti-act,  the  subject  of  which  was  the  sale 
of  real  estate  therein  named,  from  defendant  in  eiTor  to  the 
plaintiflF  in  error. 

The  contract  bore  date  Maixjh  24,  1883,  by  which  defend- 
ant in  error  covenanted  and  agreed  to  sell  and  convey  to 
plaintiflE  in  eiTor,  Henry  P.  Crowell,  by  proper  deed  of  con- 
veyance, with  full  covenants  of  warranty  free  and  clear  of  all 
liens  and  incumbrances  whatsoever,  the  following  described 
real  estate  in  the  city  of  Joliet,  Will  county,  111.;  the  de- 
scription of  the  real  estate  and  the  contract  being  as  follows  : 

"  Lots  No.  (2  and  3)  two  and  three,  in  block  (107)  one  hnn. 
dred  and  seven,  and  lots  No.  (7  and  8)  seven  and  eight,  in 
block  (98)  ninety-eight,  and  lots  No.  (4,  5  and  8)  four,  five  and 
eight,  in  block  No.  (99)  ninety-nine,  all  in  school  section 
addition  to  Joliet,  excepting  and  reserving  therefrom  the 
real  estate  now  actually  occupied  by  a  feed  mill  located  on 
said  property;  and  convey  also  all  the  right,  title  and  in- 
terest of  whatsoever  nature  of  the  late  firm  of  Druley  & 
Johnson,  in  and  to  that  part  of  Shelby  street  in  said  city  of 
Joliet,  lying  between  Pleasant  sti-eet  and  the  Des  Plaines 
river,  an  J  alsu  that  part  of  Pleasant  street  in  said  city  of 
Juliet  from  the  center  of  Jasper  street  to  the  west  bank  of 
the  Des  Plaines  river,  whether  obtained  by  way  of  reversion 
or  otherwise.  Such  conveyance  to  be  made,  executed  and  de- 
livered on  or  before  the  first  day  of  January,  A.  D,  1884,  or 
as  soon  as  the  said  party  of  the  first  part,  by  proper  legal  pro 
ceedings,  can  convey  or  cause  to  be  conveyed,  the  title,  right 
and  interest  to  the  heirs  of  his  deceased  partner,  late  William 
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F.  Johnson,  in  and  to  said  above  described  real  estate.  Tlie 
property  hereby  intended  and  contracted  to  be  conveyed  being 
the  oat  meal  mill  property  of  the  late  firm  of  Druloy  &  John- 
eon,  located  at  city  of  Joliet,  aforesaid,  together  with  all  the 
machinery,  tools,  rights,  privileges  and  appurtenances  proper- 
]y  pertaining  to  said  mill  pi-operty;  and  also  said  Druley's 
leasehold  interest  in  feed  mill  hereinbefore  excepted,  include 
ing  extension  of  track,  if  awarded. 

''In  consideration  wliereof  the  said  party  of  the  second 
part  agrees  to  pay  to  the  party  of  the  first  part  the  sum  of 
twenty-five  thousand  dollars  ($25,000),  in  the  manner  follow- 
ing: Five  hundred  dollars  ($500)  at  the  date  hereof,  forty-five 
linndred  dollars  ($4,600)  upon  the  surrender  of  possession  or 
tender  of  possession  ot  the  said  party  of  the  first  part,  twenty 
thousand  dollars  ($20,000)  upon  the  tender  of  proper  convey- 
ance for  said  property.  All  deferred  payments  to  be  payable 
with  and  bear  interest  at  the  rate  of  six  (6)  per  cent,  per  an- 
num, and  all  payments  to  be  made  at  the  office  of  the  party  of 
the  first  part,  in  the  city  of  Joliet,  Will  county,  Illinois. 

"It  is  mutually  agreed  that  the  said  party  of  the  first  part 
shall  surrender  to  the  said  party  of  the  second  part  the  posses- 
sion of  said  property  at  any  time  on  demand  after  the  first  day 
of  April,  1883,  and  iho  said  party  of  the  second  part  shall 
take  possession  of  said  property  on  or  before  the  first  day  of 
May,  A.  D.  18S3,  and  the  said  deferred  payment  of  forty-five 
hundred  dollars  ($4,500)  with  interest,  shall  be  due  and  pay- 
able in  any  event,  whether  possession  is  taken  or  not,  on  the 
said  first  day  of  May,  1883. 

"  It  is  further  mutually  covenanted  and  agreed,  that  time  and 
the  prompt  performance  of  all  the  covenants  and  agi'cements 
iKjrein  contained  to  be  kept  and  performed  by  the  said  party  of 
the  second  part  constitute  the  essence  of  this  contract,  and  in 
case  of  default  by  the  said  pa^^y  of  tlie  second  part,  in  all  or 
either  of  the  covenants  herein  by  him  agreed  to  be  kept  and 
performed,  then  in  that  case  this  contract  may  be  declared  for- 
feited and  at  an  end  at  the  election  of  the  said  party  of  the 
first  part,  and  all  payments  made  on  account  hereof  forfeited 
to  the  party  of  the  first  part,  and  the  party  of  the  first  part 
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shall  be  entitled  to  the  immediate  poBsesaion  of  said  propertj; 
or  the  said  contract,  at  the  election  of  the  said  party  of  the 
first  pai-t,  continue  in  force,  and  the  said  party  of  the  first 
pai-t  at  liberty  to  collect  all  money  hereby  agreed  to  be  paid^ 
in  any  legal  manner. 

"  It  is  further  agreed  that  this  contract  shall  extend  to  and 
be  obligatory  upon  the  heirs,  legal  representatives  and  assigns 
of  the  several  parties  hereto. 

"  In  witness  whereof  the  said  parties  hereto  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

"William  M.  Dbulky,  [seal] 
«  H.  P.  Crowkll,  [seal]  " 

The  bill  shows  that  on  or  about  the  first  day  of  May,  1883, 
the  plaintiff  in  error  paid  the  sum  of  $4,500  on  the  contract 
and  went  into  possession  of  the  property,  and  that  he  and 
those  claiming  under  him  had  remained  in  possession  ever 
since;  that  the  plaintiff  in  error,  Crowell,  a  short  time  before 
the  said  first  day  of  May,  with  other  persons,  organized  a  cor- 
poration under  the  general  laws  of  the  State,  known  as  the 
"Joliet  Meal  Co.,"  with  the  design  that  the  company  when 
fully  organized  should  take  the  assignment  of  the  contract 
from  Crowell  and  take  possession  of  the  real  estate  and  oper- 
ate the  oatmeal  mill  and  ultimately  acquire  the  title;  that  on 
or  about  the  fourtli  of  May,  the  said  Crowell  assigned  the 
contract  to  the  corporation  and  turned  over  the  possession  to 
the  corporation,  and  from  that  time  had  operated  the  said 
mill  as  an  oat  meal  manufacturing  establishment,  tlie  said 
Crowell  being  president  of  the  company ;  that  the  f aid  com- 
pany had  assumed  to  carry  out  the  contract  on  the  part  of  the 
said  Crowell.  The  bill  shows  that  the  said  real  estate  be- 
longed to  and  continued  assets  of  the  late  firm  of  Dudley  & 
Johnson;  that  prior  to  the  execution  of  the  contract,  said 
Wm.  F.  Johnson  had  died,  and  that  at  the  date  of  the  execu- 
tion of  the  contract  defendant  in  error  was  in  the  possession 
of  the  said  real  estate  as  the  surviving  partner  of  the  late  fiim 
of  Dudley  &  Johnson,  of  which  facts  the  said  Crowell  was  ad- 
vised; that  thereafter  defendant  in  error  exhibited  his  bill 
of  complaint  in  the  circuit  court  against  the  heirs  of  the  said 
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Johnson,  among  other  things  setting  up  the  execution  of  the 
said  contracts  and  praying  for  a  confirmation  of  the  same  and 
for  authority  to  make  conveyance  of  the  said  property  there- 
under, and  to  convey  the  title  of  all  the  heirs  of  the  said 
Johnson,  and  that  a  cross-bill  was  filed  making  the  said 
Crowell  a  party  defendant,  and  that  afterward,  at  tlie  Septem- 
ber term,  1883,  of  said  circuit  court,  a  decree  was  entered  in 
the  original  suit,  confirming  the  said  contract  and  anthorizing 
the  defendant  in  error  to  convey  said  I'eal  estate  as  prayed  for, 
exhibiting  a  copy  of  the  decree. 

Tlie  bill  further  shows  that  at  the  time  of  the  execution  of 
the  contract,  the  lot  was  then  incumbered  by  a  mortgage  of 
$5,000,  of  which  said  Crowell  was  fully  advised,  and  that  at 
the  time  of  the  execution  of  the  contract,  it  was  xmderstood 
between  the  parties  thereto,  that  the  mortgagie  should  be 
paid  out  of  the  pui-chase  money.  That  within  a  few  days 
after  the  entry  of  the  said  decree  and  prior  to  the  fii-st  day  of 
January,  A.  D.  1884,  he  advised  said  Crowell  tliat  he  was 
ready  to  make  conveyance  as  agreed,  and  assign  the  water 
lease  upon  the  payment  of  the  purchase  money,  or  part  of  the 
purchase  price  remaining  unpaid,  and  advised  him  that  the 
said  real  estate  was  clear  of  all  incumbrance  except  the  said 
mortgage,  and  that  the  said  mortgage,  the  notes  secured 
thereby,  and  a  proper  release  of  the  mortgage,  remained  in 
the  First  National  Bank  of  Joliet,  ready  for  delivery  upon 
the  payment  of  the  money  due  thereon,  with  six  months'  in- 
terest, and  that  defendant  in  error  desired  to  pay  such  sum 
out  of  the  purchase  money,  but  if  Crowell  insisted  on  it,  he 
would  take  up  said  mortgage  and  have  it  released  in  advance 
of  the  payment,  and  that  said  Crowell  then  stated  he  need  not 
do  it,  that  the  amount  of  the  mortgage  could  be  taken  out  of 
the  purchase  money,  and  that  the  title  could  be  made  to  him 
or  the  oat  meal  company,  when  made  as  defendant  in  error 
might  elect,  and  that  he,  Crowell,  would  determine  after 
further  examination,  whether  he  would  take  the  title;  that- 
soon  after  said  Crowell  and  the  oat  meal  mill  company  re- 
fused to  take  the  title  to  said  real  estate.  The  bill  charges 
that  the  value  of  the  real  estate  has  been  impaired  by  changes 
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made  in  the  machinery  by  Crowoll,  and  that  valuable 
machinery  had  been  removed  from  the  mill.  That  defendant 
in  error,  in  order  to  save  the  water  lease  from  the  Illinois 
and  Michigan  canal,  had  been  obliged  to  pay  the  rent,  saiJ 
Crowoll  refusing  to  do  so.  The  bill  alleges  a  willingness  to 
perform  the  contract  as  well  as  the  ability,  and  that  said 
Crowoll  and  the  Joliet  Oat  Meal  Company,  allege  that  they 
are  also  willing  and  ready  to  perform  in  case  defendant  in 
error  could  make  a  good  title  to  the  premises,  but  that  he 
could  not  do  so,  and  therefore  refused  to  take  the  title. 
And  defendant  asked  the  aid  of  the  court  to  comijol  specific 
performance  on  the  part  of  said  Crowoll,  he  refusing  to  per- 
form on  his  part.  The  Oat  Meal  Company  answered,  dis- 
claiming any  right,  claim  or  interest  in  the  lots,  mill  or  con- 
tract, and  is  out  of  the  case.  Plaintiff  in  error  also  answered, 
admitting  the  contract,  the  payment  of  a  portion  of  the 
]^urchase  money,  and  the  being  put  into  possession  of  a  ]*art 
of  the  premises,  to.wit,  the  lots,  but  not  the  portions  of  the 
streets  mentioned  in  the  contract,  or  the  railroad  track  or  ox- 
tension.  He  also  puts  in  a  disclaimer  as  to  the  Oat  Meal 
Company  having  any  interest  in  the  lots  or  mill,  or  that  the 
contract  was  assigned  to  it  Admits  that  defendant  in  error 
and  Wm.  F.  Johnson  were  joint  owners  of  the  property, 
but  disclaims  knowing  whether  they  owned  it  as  partners. 
-Admits  the  proceedings  in  the  chancery  suit  and  that  a  decree 
was  obtained,  requires  the  defendant  in  error  to  establii-h  its 
validity,  claims  that  defendant  in  error's  title  to  the  pro]  erty 
in  question  was  not  good,  and  that  he  was  so  advised  by  his 
counsel,  and  that  on  the  iii'st  day  of  January,  1884,  defendant 
in  error  was  duly  informed  in  writing  by  authority  of  plaint-- 
iff  in  error,  that  he  could  not  accept  the  conveyance  from  the' 
defendant  in  error,  and  declines  to  accept  the  sa  i:e  as  the  tit'e 
was  found  to  be  bad,  and  refused  to  pay  any  |iortion  of  tlie 
purchase  money.  Denies  that  defendant  in  error  ever  ten- 
dered a  deed,  or  any  assignment  of  the  water  lease,  and 
denies  that  he  ever  waived  any  such  tender  as  a  condition 
precedent  to  the  payment  of  the  purchase  money.  Denies 
that  defendant  in  error  prior  to  1st  day  of  January,  1884,  had 
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title  to  any  part  of  said  property,  or  had  the  power  or  ability 
to  convey  the  f*amB  by  good  and  snfBeient  warranty  deed, 
etc.,  as  the  contract  provided.  That  the  foundation  of  the 
defendant  in  erroi-'s  title  was  tax  title,  and  that  he  had  no 
valid  {.atent  title  to  any  of  the  lots  on  the  1st  of  January,  1884. 
That  defendant  in  error  had  conveyed  away  cei-tain  portions 
of  the  streets,  agreed  to  be  conveyed  to  plaintiff  in  enx)r,  and 
that  before  1st  January,  1884,  he  had  notice  of  it;  that  the 
streets  were  of  great  value,  and  that  defendant  in  error  never 
had  any  title  thereto,  and  knowingly  misrepresented  the  facts; 
that  witliout  the  consent  of  plaintiff  in  error,  defendant  in 
error  had  made  a  new  arrangement  with  the  canal  commie 
sioncrs  for  water  power  and  new  wheel  to  be  put  in  tlie  mill, 
which  change  was  not  contemplated  by  the  contract  Admits 
possession  up  to  January  1,  1884,  but  denies  changes  in 
machinery,  etc.  Admits  he  refused  to  pay  the  water  rent, 
because  he  could  not  get  a  good  title  to  the  property.  Upon 
hearing,  a  decree  of  specific  performance  against  plaintiff  in 
error  was  rendered  in  favor  of  defendant  in  error. 

Tlie  plaintiff  in  error  makes  these  points  in  his  brief,  among 
other  things,  for  reversal,  to  wit :  The  defendant  in  error 
can  not  show  a  patent  title  deducible  from  the  government, 
and  insists  that  the  title  should  be  deducible  of  record.  Upon 
a  hearing  of  the  case,  the  defendant,  who  had  tlie  affirmative, 
nnder  ook  to  show  that  he  had  a  good  title  to  all  the  lots,  the 
title  to  which  he  had  agreed  to  convey,  free  and  clear  of  all  in- 
cumbrances, by  showing  he  had  color  pf  title,  and  that  it  was 
good  as  Against  the  true  owner,  by  means  of  an  acquired  bar^ 
under  the  seven  years  limitation  act  of  1839,  and  also  the 
twenty  years  limitation  act,  except  as  to  lot  2,  block  107, 
to  which  he  claims  a  perfect  title,  as  well  as  the  bar ;  the 
claims  of  defendant  in  error,  and  the  objections  of  the  plaintiff 
in  en'or,  are  presented  in  the  following  manner :  1st.  As  to 
lots  7  and  8,  in  block  98,  in  school  section  addition  to  Joliet, 
defendant  claims  color  of  title  by  deed  from  the  auditor  of 
accounts  of  the  State  of  Illinois,  of  date  of  January  18, 1846,  to 
Martin  H.  Demmond,  being  a  tax  deed,  and  claims  the  transfer 
of  this  color  tp  him  as  follows :     1st  By  will  of  M.  H.  Dera- 
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mond  to  Sophia  Deinmond,  two  thirds,  and  to  Catharine  M.  Mur- 
ray, one  third ;  admitted  to  probate  August  14, 1854.  By  quit 
claim  deed  from  Catharine  M.  Munay  to  Sophia  Deniinoud, 
February  1,  1855.  By  quit  claim  deed  from  Sophia  Dem- 
mond  to  August  Orassman,  August  19,  1856  ;  by  deed  from 
August  Orassman,  bachelor,  to  Conrad  Grassiflan  and  Mary 
A.,  his  wife,  November  17, 1859 ;  by  deed  from  Com-ad  Grass- 
man  and  Mary  A.,  his  wife,  to  August  Grassman,  July  24, 
1866 ;  by  deed  from  August  Grassman  and  wife  to  Henry  S. 
Carpenter  and  F.  E.  Marsh,  July  18,  1877  ;  and  by  deed  from 
the  said  Carpenter  and  Marsh  and  wives  to  Walter  Ford  and 
Eobert  S.  Slater,  August  4, 1878;  by  deed  from  Walter  Ford 
to  Eobert  Slater,  May  7y  1879  ;  by  deed  from  Eobert  Slater 
and  wife  to  Wm.  L.  Druley,  May  22,  1879 ;  by  quit  claim 
deed  from  Wm.  L.  Druley  and  wife  to  Eobert  P.  Slater,  July 
16,  1879;  by  deed  from  Eobert  Slater  and  wife  to  Wm.  M. 
Druley,  July  17,  1879  ;  again  by  another  deed  from  Eobert 
Slater  and  wife  to  Wm.  M.  Druley,  October  9,  1880.  Wm. 
M.  Druley  conveyed  an  undivided  half  of  these  lots,  as  well 
as  the  others  in  question,  to  Wm.  F.  Johnson,  his  partner  in 
the  oat  meal  business,  which,  after  the  contract  was  entered 
into  which  the  bill  is  brought  to  enforce,  tlie  circuit  court, 
upon  bill  filed  by  Druley  against  Johnson's  heu's,  ordered 
Johnson's  heirs'  interest  to  be  con v eyed  to  plaintiff  in  error 
under  the  contract 

By  way  of  payment  of  taxes,  it  is  claimed  and  shown  that 
Martin  H.  Demmond  paid  all  the  taxes  assessed  on  the  lots 
from  the  date  of  his  deed,  1846  to  1854,  inclusive.  The  evi- 
dence shows  that  even  prior  to  the  year  1855  the  said  lots 
were  vacant  and  unoccupied.  That  August  Grassman,  in  1857 
or  1858,  took  possession  of  the  lots,  and  lots  4, 5  and  8  in  block 
99,  and  erected  a  dwelling  house  on  lot  8,  block  98,  the  house 
resting  partly  on  the  lot  and  partly  on  the  street,  and  that  he 
and  those  claiming  under  him  continued  such  possession  up  to 
the  commencement  of  this  suit,  and  are  still  in  possession,  and 
that  the  said  Grassman  quarried  out  all  the  merchantable  stone 
on  the  lots.  That  Grassman,  and  {hose  claiming  under  him, 
lived  in  the  dwelling  house   and   held  actual  possession  for 
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fifteen  years  consecutively.  It  is  nrged  that  defendant  in 
error  has  a  claim  of  the  twenty  years  bar  under  the  twenty 
years  limitation  act,  as  well  as  under  the  seven  yeara  bar,  un- 
der the  statute  of  1839.  August  Grassman  paid  the  taxes 
whilst  in  actual  possession  for  more  than  seven  years. 

Against  this  claim  of  title  it  is  urged  by  plaintiff  in  error 
that  the  payment  of  taxes  made  by  Demmond  failed  to  inui^e  to 
the  beneiitof  defendant  in  en*or  because  the  title  failed  to  pass 
from  Demmond  by  virtue  of  the  want  of  proper  proof  of  the 
will  of  Demmond.  The  tax  sale  record  shows  a  tax  sale  of  all 
the  lots  to  Charles  Werner,  in  1873,  for  city  taxes  and  hence' 
a  break  in  the  chain  from  that  date.  It  is  claimed  that  after 
the  stone  quaiTy  was  worked  out  in  1871,  to  the  time  the  lots 
were  occupied  by  the  railroad  ti-ack  and  scales  in  1878,  they 
were  vacant  and  unoccupied.  But  the  evidence  fails  to  show 
tliat  Grassman  ever  abandoned  possession  of  the  lots  after  the 
stone  was  quaiTied  out,  and  Carpenter  &  Marsh  took  posses- 
sion in  July,  1877,  the  date  of  their  purcliase,  as  Marsh  testi- 
fies. It  is  further  urged  that  the  deed  from  Catharine  M.  Cas- 
tleberry,  nee  Murray,  was  not  properly  acknowledged ;  that 
the  deed  from  Catharine  Murray  to  Sophia  Demmond,  did  not 
locate  the  lots  as  in  the  school  section  addition  to  Joliet.  It 
is  claimed  that  a  certain  tax  deed  from  the  city  of  Joliet  to  de- 
fendant in  enor,  September  8, 1870,  was  improperly  conveyed 
by  the  mayor  and  clerk  of  the  city  to  defendant  in  error,  they 
having  no  such  power,  and  that  the  city  council  could  not  i-atify 
the  act.  To  further  make  the  title  clear  under  the  bar,  the  de- 
fendant proved  that  Charles  Reed  was  the  patentee  from  the 
State  of  Illinois,  July  2, 1836,  and  the  evidence  fails  to  show  that 
he  ever  divested  himself  of  the  title,  and  that  Robert  Stevens 
became  the  patentee  to  lot  8,  in  block  98,  from  the  State, 
Jnly  2,  1846,  and  that  Stevens  was  never  divested  of  the  title, 
and  the  evidence  shows  that  said  Reed  remained  in  the 
State  till  1863,  and  that  Stevens  remained  in  the  State  till 
his  death,  and  that  neither  of  them  was  under  the  disability 
mentioned  in  the  act  of  .1839.  As  to  lot  3,  in  block  107,  the 
defendant  in  error  claimed  good  title  by  means  of  the  bar  of 
the  Statute  of  Limitations,  as  follows :  1,  by  virtue  of  a  tax 
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deed  from  the  eheriflE  of  Will  county  to  Rodn3y  House,  etc., 
April  25,  1856,  which  is  claimed  as  color  of  title.  The  said 
House  and  wife  conveyed  his  title  to  the  said  Carpenter  & 
Marsh  above  named,  June  1,  1874:.  The  said  Carpenter  & 
Marsh  conveyed  the  same  to  said  Ford  &  Slater  April  4,  1878, 
and  defendant  in  error  is  shown  to  deduce  title  through  Ford 
&  Slater.  Prior  to  June  1,  1874,  this  lot  was  vacant  and  un. 
occupied.  That  Carpenter  &  Marsh,  upon  their  purchase, 
took  immediate  possession  and  continued  in  possession  until 
the  conveyance  of  the  property  and  such  possession  has  been 
continued  to  the  time  of  the  commencement  of  this  suit  It  is 
claimed  that  House  paid  all  the  taxes  on  the  said  lot  each  year 
consecutively  from  1860  to  1872,  both  inclusive,  being  twelve 
continuous  years ;  that  after  taking  possession  as  aforesaid 
said  Carpenter  <&  Marsh  and  their  grantees  paid  all.  the  taxes 
assessed  for  more  than  seven  consecutive  years.  Thus  a  bar 
was  created  under  each  of  the  8t]i  and  9th  sections  of  the  seven 
yeai*s  limitation  act  of  1839,  and  at  the  date  of  decree  the 
limitation  under  the  twenty  years  act  had  run.  It  was  shown 
tliat  Charles  H.  Keed  was  the  patentee  for  this  lot  July  2, 
1836,  and  it  nowhere  appears  that  he  divested  himself  of  his 
title,  and  that  he  lived  in  the  State  till  his  death,  in  1863,  and 
that  he  was  under  none  of  the  disabilities  riamed  in  the  act 
of  1839.  The  objections  raised  to  this  title  were  tliat  House 
had  lost  his  color  of  title;  could  gain  nothing  by  the  payment 
of  taxes  for  the  reason  that  his  title  had  been  supplanted  by 
another  tax  title  acquired  in  1858  by  another  party;  that 
Henry  Law  paid  the  taxes  of  1865  (Ab.  47);  that  the  lot 
was  vacant  from  1874  to  1877,  then  tliat  Carpenter  &  Marsh 
owned  it  But  this  appears  to  be  a  misapprehension,  as  Mai-sh 
swears  that  they  were  in  possession.  Assuming  that  the  lot 
was  vacant  during  the  time  that  Carpenter  &  Marsh  owned  it, 
there  would  not  be  a  complete  bar  under  either  section  of 
the  statute,  1839  up  to  1882,  when  the  lot  was  sold  for  taxes. 
As  to  lot  5  in  block  99,  the  deed  from  S.  O.  Simmons  and 
wife  to  August  Grassman  of  Sept  17,  1857,  is  claimed  to  be 
valid  color  of  title.  As  to  lots  4  and  8  in  block  99,  the  deed 
from  John  Frederick  and  wife  through  mesne  conveyance  of 
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Myron  K.  Branson  to  August  Grassman  of  date  of  July  5, 
1853,  leaves  tha  title  to  lots  4,  5  and  8  in  B.  99  in  August 
Grossman.  He  took  actual  possession  of  these  lots  in  1857. 
That  he  and  those  claiming  under  him  maintained  that  pos- 
session to  the  time  of  the  commencement  of  this  suit,  and  all 
the  merchantable  stone  not  quarried  out  by  him  between  1864 
and  1871.  Since  1871  the  said  Gmssman  and  his  grantees 
have  paid  all  the  taxes  assessed  on  these  lots,  making  more 
than  seven  consecutive  years.  This  it  is  claimed  creates  a 
complete  bar  under  the  9th  section  of  the  act  of  1839,  as  to  the 
three  ]ot«,  except  so  much  of  lots  4:  and  5  in  B.  99  as  is  occu- 
pied by  Railroad  street  The  bar  of  twenty  years  limitation  is 
also  claimed. 

Mark  Beanbien  entered  lots  4  and  8  in  B.  99,  from  the  State, 
July  2,  1836,  and  so  far  as  the  proofs  show  never  conveyed. 
Mark  Boaubien  resided  in  the  State  till  1869,  when  he  died,itnd 
was  not  under  any  legal  disability  named  in  the  act  of  1839. 
Martin  H.Demmond  entered  lot  5,  block  99  (this  lot  not  being 
worth  over  $50),  April  3,  1835,  from  the  State,  and  never 
pai-ted  with  the  title.  He  resided  in  the  State  till  1854,  when 
he  died,  leaving  no  heirs,  but  making  a  will  of  all  his  raal 
estate  to  Sophia  Demmond  and  Catharine  Murray.  Neitlier 
he  nor  either  of  his  devisees  was  under  any  disability  named 
in  the  statute.  As  against  each  of*thesc  parties  the  statute 
commenced  to  run  and  was  complete  before  their  death,  exce|'t 
Maria  Demmond,  as  to  lot  5,  and  as  to  that  the  proof  shows 
that  Sophia  Demmond  and  Catharine  Murray,  now  Castleberry, 
are  still  living  and  not  under  disability. 

The  objections  made  by  plarntiff  in  error  as  to  the  claimed 
bar  as  to  these  lots,  are :  Lots  4  and  8,  block  99,  were  con- 
veyed by  the  sheriff  to  Myron  K.  Branson  for  taxes  1839, 
July  18^  1844.  The  deed  from  Myron  K.  Branson  and  wife 
to  Mic.  j  ih  L.  Adams  of  said  lots  4  and  8,  was  objected  to  on 
the  gr»  u  ids  of  insuflScient  description  of  lots  and  defective 
acknow'ed/raents;  description  being  "to-wit,  lots  4  and  8,  in 
block  99,  in  school  section,  T.  35,  R.  11,  E.,  Joliot"  should 
be  **  Sec.  1 )."  This  locates  the  section  six  miles  east  of  the  city, 
and  is  not  a  good  description  as  is  claimed.    Upon  examination 
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of  the  certificate  the  objection  to  it  appears  not  to  be  well 
taken.  The  deed  offered  from  Micajah  Adams  and  wife  to 
John  Frederick  lias  the  same  defective  description,  as  is 
claim  3d,  as  the  one  above  last  sot  forth,  except  the  county  and 
State  is  not  in  the  description.  The  date  of  the  deed  is  July 
1,  1856.  This  deed  is  not  acknowledged  or  witnessed  and 
is  not  admissible.  To  cure  this  deed  from  Micajah  Adams  and 
wife,  above  described,  a  deed  from  the  same  grantor  of  date  of 
January  2,  1884,  to  Wm.  Druloy,  of  said  lots  4  and  8,  is  inti'o- 
daced  in  evidence.  The  next  deed  from  John  Frederick  and 
wife  to  August  Grassman,  dated  July  15,  1856,  is  objected  to 
on  account  of  insufficient  acknowledgment,  but  no  special 
exceptions  pointed  out  and  the  acknowledgment  not  being 
abstractive  the  acknowledgment  must  be  regarded  as  good. 

The  conveyance  of  S.  O.  Simmons  of  lot  5,  B.  99,  by  quit 
claim  deed  to  August  Grassman,  September  16,  1857,  is 
objected  to  as  color  of  title  because  Simmons  had  firstly  only 
purchased  a  portion  of  the  lot  at  tax  sale,  and  second,  had 
never  received  a  tax  deed  for  it.  Lot  8,  B.  99,  was  sold  to  S. 
Goodspeed,  for  taxes  of  1854,  and  not  redeemed  or  deeded,  and 
was  forfeited  to  the  State  for  taxes  of  1857  and  sold  to  Chai*les 
Werner  for  city  taxes  of  1873.  PlaintiflE  makes  the  same 
objection  to  the  payment  of  taxes  for  4,  5  and  8,  B.  99,  as  is 
made  to  payment  in  7  and  8,  B.  98,  that  is,  lots  4«  5  and  8, 
B.  99  came  to  Grassman  in  18(34  or  1865,  and  he  occupied  and 
quarried  stone  from  the  lots  till  1871.  In  1871,  N.  W.  Ban- 
Mon  had  the  lots  bid  in  for  taxes,  and  Werner  redeemed  for 
Grassman.  (This  seems  to  be  correct.)  It  is  claimed  that  the 
lots  became  vacant  in  1871  and  remained  so  till  1878  till  the 
railroad  was  extended  on  lot  7,  block  98.  (Tlie  claim  that  be- 
cause Grassman  quit  quarrying  stone  in  1871,  that  therefore  tlie 
lots  became  vacant  till  the  railroad  track  was  extended  or  until 
Carpenter  &  Marsh  took  possession  can  not  be  allowed  under 
the  evidence.) 

As  to  lot  2  in  block  107,  the  defendant  in  error  claims  that 
he  has  an  absolute  fee  simple  title  from  the  general  govern- 
ment derived  through  the  State  of  Illinois,  it  coming  to  the 
State  by  an  act  of  Congress.     Jonathan  Smith  became  the 
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patentee  from  the  State  on  July  2,  1836.  Then  Jonathan 
Smith  conveyed  to  Jonathan  T.  Scammon  on  April  5,  1836. 
Jonathan  T.  Scammon  conveyed  an  undivided  one  third  to 
Eichard  J.  Hamilton,  July  29,  1836,  and  also  the  other  un- 
divided one  third  to  Solomon  Wills,  July  30,  1836.  Then 
Richard  J.  Hamilton  and  wife  and  J.  Young  Scammon  and 
wife,  April  12,  1837,  convey  the  entii*e  lot  to  Solomon  Wills. 
Then  Lucy  L.  Wills,  Matilda  M.  Wills,  William  E.  Lakeman 
and  wife,  Mary  E.  Lucy  Wills,  widow,  heirs  at  la^v  of  Solo- 
mon WDls,  deceased,  by  Ellen  D.  Wills,  theb  attoniey  in  fact, 
and  Ellen  D.  WDls,  legatee,  conveyed  to  G.  A.  D.  Parks,  Feb- 
ruary 22,  1868.  The  power  of  attorney  is  shown  Ellen  D. 
Wills,  February  12, 1868.  Af tei-ward,  said  Parks  conveys  to 
Slater  &  Dniley,  and  then  defendant  in  error  by  deed  from 
Slater  becomes  vested  with  title. 

The  objections  urged  by  the  plaintiflE  in  eiTor  to  the  suffi- 
ciency of  title  are  as  follows  :  The  lot  was  forfeited  to  the 
State  for  taxes  for  1840,  and  was  sold  to  M.  H.  Demmond  for 
taxes  of  1840  and  again  for  1843,  and  was  sold  to  Giles  Heath 
for  city  taxes  of  1850,  and  to  Harvey  Law  for  taxes  of  1862,  and 
to  M.  Maher  for  taxes  of  1865,  and  to  Wm.  Gusson  for  taxes  of 
1882.  The  certificate  of  acknowledgment  to  the  deed  from 
Smith  to  Scammon,  April  5, 1836,  is  objected  to  because  it  has 
no  teal,  being  taken  by  recorder  of  com't, record  of  deed  being 
offered,  the  seal  shown  in  abstract  not  being  in  record  as  is 
claimed.  It  appears  that  the  deed  was  acknowledged  in  the 
State  of  Pennsylvania  before  David  L.  Storm,  Clerk  of 
Cambria  County  Court,  the  same  being  a  court  of  record  ;  this 
is  in  the  certificate  and  the  acknowledgment  is  signed  by  him 
as  recorder.  The  record  of  the  deed  from  J.  Y.  Scammon  to 
Hamilton,  above  set  forth,  is  objected  to  for  the  reason  it  is 
claimed  that  Hamilton,  the  grantee,  took  the  acknowledgment 
of  the  deed  himself.  The  record  of  the  power  of  attorney  from 
the  Solomon  Wills  heirs  is  objected  to  on  account  of  the  want 
of  the  certificate  of  the  seoretai-y  of  state  of  Illinois  which  was 
not  attached  to  the  certificate  of  acknowledgment  of  the  com- 
missioner of  deeds  who  took  the  acknowledgment,  resident  in 
the  State  of  Kentucky,  dated  February  12, 1868.     (Statute  of 
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1851  required  iV2  Sess.  Laws  143,  not  repealed  till  February, 
'57,  laws  '69  makes  change  in  it — and  the  power  and  deed  ai-e 
objected  to  for  this  reason.)  Tlie  deed  from  Parks  to  Slater 
&  Druley  only  conveys  one  fourth  of  the  title  for  this  leasoo, 
and  because  no  title  passed  from  Smith  to  Scamnion,  or  from 
Scammon  to  Hamilton.  There  could  be  no  bar  on  account  of 
the  payment  of  taxes  for  three  reasons:  1.  Because  the  lot 
was  vacant  and  unoccupied  from  June,  1874,  to  1878,  that  is 
from  the  time  Carpenter  &  Marsh  purchased  from  Iloi5io  till 
they  sold  to  Ford  &  Slater.  It  is  claimed  that  actual  posses- 
sion commoncied  with  Ford  &  Slater.  Therefore  payment  of 
taxes  from  1874  to  1881,  inclusive,  could  not  avail  to  create  a 
bar,  for  payment  of  taxes  partly  under  one  section  and  partly 
under  the  other  of  the  statute  of  1839,  can  not  be  joined  in 
order  to  make  out  the  seven  years,  and  the  lot  was  sold  for 
taxes  of  1882. 

Mr.  S.  W.  Kandall,  for  plaintiff  in  eiTor. 

Messrs.  House  &  Fby,  for  defendant  in  error. 

Lagey,  p.  J.  The  first  important  inquiry  is,  had  the  defend- 
ant in  eiTor  such  a  title  as  he  agreed  to  convey — that  is,  a 
warrantable  title,  free  and  clear  of  all  liens  and  incumbrances. 
It  is  not  claimed  by  defendant  in  error  that  he  can  show  a 
title  deducible  from  the  United  States,  the  source  of  all  land 
titles,  or  one  that  is  deducible  of  record  except,  })erhaps,  as  to 
lot  2  in  B.  107,  mentioned  in  the  contract.  His  claim  is  that  ho 
has  a  title  by  limitation  based  on  such  fiiin  foundation  that  there 
can  exist  no  reasonable  doubt  of  its  validity  and  superiority  to 
all  titles  that  come  against  it.  Such  a  title  he  is  compelled  • 
under  the  law  to  make  out  as  to  each  of  the  seven  lots  named 
in  his  contra.ct,  because  the  contract  is  a  unit  To  an  exami- 
nation of  the  question  as  to  the  validity  of  his  title  we  will 
address  ourselves.  We  will  first  examine  the  question  of  pos- 
session, leaving  the  other  questions  involved  to  be  considered 
afterward. 

As  the  question  of  limitations  to  an  important  extent  arises 
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Tinder  sections  8  and  9  of  the  limitation  law  of  1839,  the  inqui- 
ry becomes  impoi*tant  as  to  whether  the  lots  were  vacant  and 
unoccnpied  or  in  actual  possession  of  the  pai*ty  claiming  the 
color  of  title  at  the  time  of  the  payment  of  tlie  taxes  by  the 
holder  of  such  color  as  well  as  the  particulai*  period  at  which 
actual  possession  was  taken  of  the  several  lots. 

The  first  inquuy  will  be  as  to  tliose  conditions.  There  is 
some  dispute  between  counsel  for  the  respective  sides  over 
those  points.  There  are  seven  lots  in  question  and  actual 
possession  was  taken  of  those  lots  at  different  periods.  But 
iii-st  it  is  agreed  until  1855  all  the  lots  were  vacant  and  unoc- 
cupied, and  that  no  one  had  ever  been  in  actual  possession  up 
to  that  time,  of  either  of  the  lots.  The  main  point  of  dispute 
as  to  taking  and  continuing  possession  is  as  to  what  was  the 
condition  subsequent  to  that  time. 

Lots  No.  2  and  3  in  B.  107  were  taken  posisession  of  at  a 
different  period  than  that  of  the  occupancy  of  the  other  lots, 
7  and  8  in  B.  98  and  4,  5  and  8  in  B.  99.  First  wcVill  mquirc 
as  to  the  possession  of  the  first  named  lots.  These  two  lots 
were  conveyed  by  Rodney  House  to  Carpenter  &  Marsh  on 
the  1st  day  of  June,  A.  D.  1874.  Prior  to  that  time  the  lots 
were  vacant  and  unocupied  and  ever  had  been.  Frank  E. 
March  testifies  that  he  was  a  member  of  the  firm  of  Car- 
penter &  Marsh  and  was  acquainted  with  the  lots.  "AVo 
bought  the  whole  block  of  Eodney  House,  I  think,  in  1874. 
We  went  into  possession  at  the  time  of  the  purchase,  I  think 
in  the  spring  of  1874;  continued  in  possession  until  1878, 
then  sold  to  the  firm  of  Ford  &  Slater.  They  began  at  once 
erecting  the  oat  meal  mill,  the  one  on  it  now.  Prior  to  the 
purchase  it  ( the  block  )  was  vacant  and  unoccupied."  "  While 
we  held  it,  our  possession  was  not  questioned,  or  our  title  ob- 
jected to."  This  was  substantially  all  the  evidence  on  the 
disputed  point  of  possession  from  1874  to  1878  of  these  lota. 
It  is  insisted  by  counsel  for  plaintiff  in  error  that  this  is  not 
sufficient  proof  of  "  actual  possession."  There  should  have 
been  labor  or  expenditure  of  some  sort  shown.  The  word 
possession  implied  actual  possession.  It  is  a  legal  term  known 
to  the  law  and  implies  certain  acts,  as  is  claimed,  and  ^^  those 
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acts  should  be  proven."  This  witness  was  allowed  to  testify 
that  thcj  went  into  actual  possession,  and  so  remained  without 
any  question  or  objection.  He  swore  to  a  fact,  the  fact  of 
possession,  without  being  cross-examined,  in  order  to  bring  out 
the  particular  facts.  The  court  could  but  take  his  testimony 
as  he  gave  it — and  we  must  bo  satisfied  with  it.  No  evidence 
was  given  to  contradict  it  We  then  hold  that  there  was  act- 
u  il  possession  of  these  lots  by  Carpenter  &  Marah  from  the 
1st  of  Jan  J,  1874,  till  1878,  whsn  they  were  sold  to  Ford& 
Slater,  and  that  such  possessipn  has  continued  ever  since. 

As  to  the  other  five  lots  mentioned  it  is  claimed  that 
August  Grassman  was  in  actual  possession  from  and  after 
1857  or  1858,  and  we  find  on  the  evidence  of  Werner,  tliat  to 
b3  a  fact  The  only  evidence  we  find  is  the  testimony  of 
Charles  Werner,  who  testifies:  "During  all  the  time  from 
1864  to  1871  Grassman  occupied  those  five  lots  and  quarried 
stone  on  them  ;  I  think  they  (Grassmans)  built  a  house  there 
in  1857  or  1858.  They  lived  there  all  the  time  till  he  sold, 
in  1878  or  1879."  ♦  ♦  ♦  «  The  quarry  was  on  all  five  of 
the  lots,  and  they  built  a  house  in  1857  or  1858,  three  fourths 
in  the  street  and  one  fourth  on  the  lot — not  quite  tlu'oa 
fourths,  about  one  tliird  on  lot  8,  block  98,  and  two  thirds  in 
the  street  I  never  knew  of  Gi*assman's  rights  and  interests 
being  questioned  or  attacked." 

It  is  claimed  under  this  testimony  by  plaintiff  in  eri'or  that 
Grassman  abandoned  the  actual  possession  of  the  lots  in  1871, 
because  he  had  worked  out  the  stone  quarry,  but  we  fail  to 
see  any  evidence  of  this  fact  nor  can  we  see  that  this  is  a 
legitimate  dodaction  from  the  evidence.  Besides  this,  Grass- 
man  held  his  house  on  one  of  the  lots,  which  was  possession 
of  itself  of  at  least  that  lot,  and  as  the  house  had  been  used 
for  the  benefit  of  the  quarry,  without  further  evidence  the 
house  and  improvements  would  hold  possession  of  all. 
*  Therefore  we  must  hold  that  actual  possession  continued  on 
these  five  lots  from  1857  or  1858,  till  the  decree  was  rendered 
herein. 

The  next  question  then  is,  had  the  defendant  in  error  color 
of  title  and  payment  of  taxes  for  the  requisite  number  of 
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years,  or  had  he  twenty  years  aetaal  and  uninterrupted  pos- 
session. As  to  lots  7  and  8  in  block  99,  we  find  that  Mar- 
tin H.  Demmond,  under  whose  title  defendant  in  error  claims, 
had  a  tax  deed  from  the  auditor  of  state  of  Illinois,  dated  Jan. 
13,  1846.  The  defendant  in  error  became  connected  with 
this  title,  by  regular  conveyances  through  different  intermedi- 
ate holders,  and  so  held  the  title  at  the  time  his  deed  was  ten- 
dered to  plaintiff  in  error,  and  the  time  of  the  final  decree.  The 
proof  shows  also  that  Demmond  paid  all  the  taxes  assessed  on 
these  lots  from  the  year  1846  to  the  year  1865,  both  inclusive, 
a  period  of  ten  years.  This  was  while  these  lots  were  vacant 
and  unoccupied,  thus  creating  a  complete  bar  under  the  8th 
section  of  the  statute  of  1839,  and  it  had  been  complete  some 
thirty-nine  years  prior  to  the  time  the  decree  was  rendered 
herein.  Besides  this,  the  actual  possession  of  these  lots  was 
taken  by  Grassman,  he  building  a  house  on  one  of  them,  lot 
7,  in  1857  or  1858,  and  that  the  lots  have  l>een  in  possession 
ever  since.  This  would  also  create  a  complete  bar  imder  the 
statute  of  twenty  years  prior  to  the  decree. 

Stevens  and  Reed,  the  respective  patentees  of  the  lots  in 
1836,  died  in  this  State,  and  neither  of  them  was  under  any 
of  the  disabilities  named  in  the  act  We  think  that  the  time 
that  the  limitations  had  run  in  regard  to  this  lot,  and  the  long 
and  uninteiTupted  possession  of  these  lots,  would  render  the 
title  morally  certain  and  secure.  Nor  can  we  see  any  objec- 
tion that  can  arise  to  the  introduction  of  the  will  of  Martin  H. 
Demmond.  The  will,  the  affidavits  attached,  and  the  order  of 
the  county  court  admitting  it  to  record,  were  shown,  and  this 
is  all  that  is  required.  The  sale  in  1873,  of  the  lots,  for  city 
taxes,  could  avail  nothing,  as  it  has  never  ripened  into  a 
deed.  The  objection  that  the  deed  from  Catharine  Castle- 
berry,  nee  Murray,  to  Sophia  Demmond,  did  not  properly  lo- 
cate the  lots,  is  not  well  taken.  However  much  objection 
there  could  be  to  the  description,  the  deed  has  been  corrected 
by  subsequent  conveyance  to  defendant  in  error  by  Catharine 
Castleberry,  and  as  to  the  acknowledgment,  we  see  no  fault 
.with  it.  We  think  the  deed  conveying  the  tax  title  of  the 
city  of  Joliet,  by  tlie  mayor  and  c^erk  of  the  city,  and  being 
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subsequently  ratified,  would  be  sufficient  to  convey  any  title 
the  city  had  ;  besides,  this  deed  seems  to  have  been  void  for 
want  of  a  valid  judgment  or  precept. 

As  to  the  title  of  lot  three  in  block  one  hundred  and  seven, 
color  of  title  is  to  be  found  in  Rodney  House,  by  tax  deed 
from  the  sheriflf  of  Will  county,  dated  April  21,  1856.  Rod- 
ney held  this  title  till  June  1,  1874,  when  he  sold  it  to  Car- 
penter &  Marsh,  who  took  immediate  and  actual  possession 
of  it,  but  up  to  that  time  it  remained  vacant  and  unoccu- 
pied. 

It  appears  from  the  evidence  that  House  paid  all  the  taxes 
on  said  lot  for  each  consecutive  year  from  1860  to  1872.  It  ie 
claimed  by  plaintiff  in  error  that  Harvey  I^aw  paid  tli«  taxes 
for  1865,  but  we  find  no  evidence  of  that  fact,  even  if  the  rec- 
ord showed,  which  we  think  can  not  be  claimed,  that  the  lot 
was  assessed  in  Law^s  name ;  yet  Greorge  S.  House  testified  that 
he  paid  the  State  and  county  tax  on  it  for  Rodney  House  for 
1865.  The  objection  that  he  lost  the  color  of  title  by  virtue 
of  another  tax  deed  from  the  sheriff  to  another  party,  is  not 
well  taken.  Color  is  not  lost  by  the  occurrence  of  such  fact 
Carpenter  &  Marsh,  and  those  claiming  imder  them,  paid  the 
taxes  each  year,  from  1874:  to  1882,  when  the  lot  was  sold  for 
taxes.  This  makes  over  seven  consecutive  years  ]iayment  of 
taxes  on  this  lot  while  it  was  in  actual  possession.  This  creates 
a  bar  both  under  the  8th  and  9th  sections  of  the  act  of  1839. 
But  we  think  that  the  claim  set  up  by  defendant  in  error,  that 
the  twenty  years  limitations  had  run,  can  not  l)e  sustained 
for  the  reason  that  the  lot  was  not  in  actual  possession,  which 
the  law  requires  to  make  out  a  bar  under  that  law,  until  1874, 
and  since  that  twenty  years  time  has  not  elapsed.  Charles 
Rce  1,  the  patentee  of  this  lot  in  L836,  died  in  this  State  in 
1863,  a'ld  never  was  under  any  of  the  disabilities  named  in 
the  act,  and  he  had  never  conveyed  the  lot  The  statute 
had  begun  to  run  one  year  before  his  death,  and  having  com- 
menced to  run«  would  continue  against  any  of  his  heirs,  not- 
withstanding they  might  be  minors. 

We  will  next  consider  lots  4,  5,  and  8  in  block  99.  The 
color  of  title  to  these  lots  is  claimed  as  follows :     First,  to  lot 
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No  5,  which  is  shown  to  be  worth  only  about  $50,  we  find  a 
d93i  from  S.  O.  Siin:n)ns  and  wife  to  Angiist  Grassman, 
dated  Soptembor  17,  1857.  This  was  tax  title.  Then  as  to 
the  remaining  two  lots,  the  tax  title  of  John  Frederick  and 
wife  throngh  mesne  conveyances  of  Myron  K.  Branson  to 
Angust  Grassman,  dated  July  5,  1856.  The  objections  to  this 
color  of  title  from  Myron  K.  Branson  to  Micajah  L.  Adams 
and  from  said  Adams  to  John  Frederick  on  account  of  defect 
in  description  of  lots  and  for  other  reasons,  arc  not  well 
taken,  for  the  reasons  that  it  is  not  nocessary,  in  order  to 
vest  good  color  of  title  to  the  lots  in  Grassman  by  virtne  of 
his  d3ed  from  Frederick,  that  the  title  should  be  connected 
with  any  source  of  title  whatever,  so  that  it  is  not  necessary 
to  consider  such  objec  ion.  The  objection  to  the  certificate 
of  acknowledgment  to  the  deed  to  Grassman  above  named, 
from  Frederick,  is  not  pointed  out  specifically  or  the  certifi- 
cate abstracted,  and  for  this  reason  we  must  regard  it  as  not 
well  taken.  Tlie  objections  to  the  deed  from  Simmons  to 
Grassman  above  mentioned,  of  the  same  nature,  viz.,  that. 
Simmons  never  had  a  tax  deed,  and  the  lot  had  gone  to 
fc'a^e  after  his  tax  purchase  and  was  sold  afterward,  are  not 
good  as  above  decided.  Then  the  color  of  title  to  lot  5 
was  in  Grassman,  September  17,  1877,  and  as  to  the  other 
lots  July  5,  1856.  As  has  been  shown  said  Gi*assman  took 
actual  possession  of  these  lots  in  connection  with  lots  7  and  8, 
in  block  98,  in  1857  or  1858,  and  built  a  house  on  lot  7, 
and  has  had  actual  possession  till  he  sold  to  Carpenter  & 
Marsh,  and  the  lots  have  so  remained  ever  since,  in  actual  pos- 
session in  the  various  grantees  of  Grassman. 

Taxes  were  paid  on  these  lots  by  Grassman,  and  those  claim- 
mg  under  him  from  1871,  which  makes  payment  of  taxes  for 
more  than  seven  years  while  Grassman  and  his  grantees  were 
in  actual  possession  under  color  of  title.  Besides  the  Statute 
of  Limitation  of  twenty  years  had  run  from  1857  or  1858 
while  the  parties  were  in  actual  possession.  Mark  Beaubien 
entered  lots  4  and  8  in  said  block,  in  1836,  never  conveyed,  and 
lived  in  the  State  until  1869,  when  he  died.  Martin  II.  Dem- 
mond   entered  lot  5  in  1S35.     Ho  resided  in  the  State  til) 
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1854,  when  he  died,  devising  the  lot  to  Sophia  Demmond  and 
Catharine  M.  Murray.  Neither  Beaubien,  Demmond  or  his 
devisees  were  nnder  any  disabilities  mentioned  in  the  act  of 
1839,  and  tlie  said  devisees  are  still  alive  and  nnder  no  disabil- 
ities nor  were  they  at  the  time  the  title  came  to  them.  It 
seems  as  though  the  title  to  these  lots  was  good  withont  any 
reasonable  doubt  The  fact  that  the  lots  or  some  of  them  were 
sold  for  city  taxes  in  1873,  could  not  defeat  either  of  the 
above  named  bai-s. 

As  to  lot  No.  2  in  block  No.  107,  the  defendant  in  error 
claims  that  he  has  shown  a  clear  title  derived  from  the  State 
of  Illinois,  tliis  having  been  Ech^  ol  land  belonging  to  the  State 
ceded  from  the  government  of  the  United  States. 

It  is  claimed  by  the  plaintiff  in  ciTor,  the  record  of  the  deed 
from  the  patentee  to  Scammon,  one  of  the  links  in  the  chain  of 
title,  should  not  have  been  admitted  in  evidence,  claiming  that 
the  certificate  of  the  acknowledgment  of  the  deed  docs  not 
show  the  official  seal  of  the  clerk  of  the  Cambria  County, 
Pennsylvania,  Coui-t,  before  whom  the  acknowledgment  was 
taken.  We  find  this  claim  to  be  an  entire  eri'or  in  statement, 
as  by  reference  to  the  record  the  seal  appears.  This  alleged 
error  having  no  foundation  in  fact,  the  court  below  com- 
mitted no  error  in  admitting  it  in  evidence.  The  objec- 
tion to  the  other  deeds  completing  the  chain  of  title  to 
this  lot  are  without  foundation  or  merit,  as  well  as  to  objec- 
tions on  account  of  taxes  and  deeds.  Therefore,  the  title  to 
this  lot  is  good  in  defendant  in  en*or.  This  then  completes 
the  title  to  all  the  lots  in  question,  and  we  think  it  good  be- 
yond any  reasonable  question  or  doubt,  and  so  far  as  the  com* 
plaint  to  the  title  is  concerned  it  is  not  substantial.  The  title 
,  to  the  undivided  half  of  the  Johnson  heirs  in  the  lots  was,  as 
far  as  we  can  discover,  procured  in  the  manner  contemplated 
by  the  agreement,  and  there  appears  to  be  no  substantial  defect 
in  the  proceedings.  It  is  complained  that  the  deed  to  the  lot 
in  question  was  nat  tendered  in  time  by  defendant  in  en-or,  or 
the  title  to  all  the  lots  perfect  in  time,  Jai  uary  10,  18S4. 
This  objection  is  sufficiently  answered  by  the  fact  that  the 
time  in  which  the  deed  was  to  be  made  was  not  of  the  es6en.ce 
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of  the  contract ;  the  time,  however,  in  which  the  payments 
were  to  be  made,  was.  The  contract  was  nnilateral  in  this 
respect.  If  the  defendant  in  error  had  a  good  title  at  the 
time  the  decree  was  rendered  it  would  be  sufficient.  The  title 
to  the  feed  mill  on  tlie  property  was  not  to  be  warranted,  and 
only  a  quit  claim  deed  was  to  be  given  by  defendant  in  error 
to  that  portion  of  Shelby  street  in  Joliet  lyino; between  Pleas- 
ant street  and  the  Des  Flaines  river;  and  that  pai*t  of  Pleasant 
street,  in  said  city,  from  the  center  of  Jasper  street  to  the  west 
bank  of  the  Des  Plaines  river  was  in  the  same  condition.  And 
the  same  was  true  as  to  lease  on  the  extension  of  the  railroad 
track  when  it  was  awarded,  and  no  fraud  appears  in  procuring 
the  extension  of  the  conti-act,  or  misrepresentation  of  defend- 
ant in  error  such  as  to  forfeit  the  conti-act  Tlie  plaintiff  in 
error  knew  well  what  he  was  buying,  or  could  have  known  so 
by  reasonable  care. 

In  regard  to  the  water  power  diverted  from  Des  Plaines 
river  to  the  oatmeal  mill  propeii;y,we  find  the  facts  to  be  that 
before  this  contract  had  been  entered  into,  the  lease  from 
tlie  Illinois  and  Michigan  canal  to  Dmley,  defendant  in, 
error,  had  been  declared  void  by  the  courts  (see  Druley  v., 
Adam,  102  111.  177),  all  of  which  plaintiff  in  error  knew,, 
and  steam  was  put  into  the  mill,  he  not  relying  on  the  wator 
power.  The  taking  of  the  new  lease  by  defendant  in  error  of 
the  water  power  could  work  no  injury  to  plaintiff  in  error, 
and  he  need  not  accept  it  unless  he  chooses,  if  he  did  not 
agree  to  the  lease.  But  we  think  the  evidence  and  circum- 
stances pretty  clearly  show  that  he  consented  to  the  new  lease, 
of  which  he  now  complains. 

We  see  no  objection  that  appears  to  us  tenable  urged  by 
plaintiff  in  error  against  his  carrying  out  the  agreement  on  his 
part^  We  therefore  think  that  the  decree  in  this  [case  should 
be  affirmed. 

Decree  affii-med. 

TolXIX-M 
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Wabben  R,  Buckley  et  al. 

V. 

Thomas  B.  Holmes. 

1.  Breach  of  contract— Measure  of  damages. — ^Where  contracts  for 
the  Rale  of  chattels  are  broken  by  the  vendor  failing  to  deliver  the  property 
according  to  the  terms,  of  the  bargain,  the  general  rule  is  that  the  meas- 
ure of  damages  is  the  difference  between  the  contract  price  and  the 
market  value  of  the  article  at  the  time  when  it  should  be  delivered,  and  if 
at  the  time  of  delivery  the  article  has  not  risen  in  value,  the  vendee,  having 
lost  nothing,  can  recover  nothing.  This  rule  applied  to  brokers  and  com- 
mission men. 

2.  Pleading  special  damages.— Special  damages  are  not  implied  by 
law,  do  not  necessarily  accrue  from  the  injury  complained  of,  and  must  be 
specially  stated  and  claimed  in  the  declaration.  The  declaration  in  tbi^i 
case  held  insufficient  to  sustain  a  verdict  for  special  damages. 

3.  Contract  for  future  delivery. — ^Where  the  undertaking  on  Sep 
tember  20th,  was  for  the  purchase  of  40,000  bushels  of  corn  for  future  deliv- 
ery, and  under  the  contemplated  contract  the  com  could  not  have  been 
demanded  before  the  last  of  October,  and  on  September  22d  appellants  gave 
appellee  notice  that  they  had  not  purchased  the  corn  when  appellee  bought 
on  the  22d  at  an  advanced  price,  and  it  was  claimed  that  appellants  knew 
of  the  sale  by  appellee  on  the  19th,  of  20,000  bushels  of  October  com  (by 
which  8ule  no  delivery  could  be  made  before  the  1st  of  October,  and  such  de- 
livery could  not  be  compelled  before  the  last  of  October),  and  at  the  time 
for  delivery  com  was  lower  than  on  the  20th,  the  date  of  the  contract,  held, 
that  the  damages  are  merely  nominal,  the  market  price  being  lower  in  Octo- 
ber than  on  the  20th;  that  any  loss  appellee  may  have  suffered  from  making 
a  sale  on  the  19th  at  55  cents  a  bushel  in  connection  with  his  act  in  buying 
three  days  thereafter  at  b7}i  cents  per  bushel  to  fill  such  contract  was  occa- 
sioned by  his  own  conduct,  and  did  not  grow  out  of  its  terms  or  any  supposed 
assumption  of  it  by  appellants. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  D.  McCuLLOUGH,  Judge,  presiding.   Opinion  filed  June  9, 

1880. 

Mr.  William  Jack  and  Messrs.  PuTEBBAroH  &  Pttteb- 
BAUGH,  for  appellants;  as  to  measure  of  damages,  cited  Smith 
V.  Dunlap,  12  II].  184 ;  Hadley  v.  Baxendale,  9  Exch.  341 ; 
V.  &  M.  Ry.  Co.  V.  Eagsdale,  46  Miss.  458 ;  Prosser  v.  Jones, 
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41  la.  674 ;  3  Sutherland  on  Damages,  298 ;  Williams  v.  Key- 
noldp,  6  B.  &  S.  495  ;  Mayne  on  Damages,  18 ;  Story  on 
Agency,  §  221;  Cotliran  v.  Ellis,  107  111.  413;  Brown  v. 
Muller,  7  L.  J.  Exch.  319 ;  Kadish  v.  Young,  108  Bl.  170 ; 
Hibbard  v.  Western  Union  Tel.  Co.,  33  Wis.  558. 

Mr.  Lawrence  Habhon,  for  appellee ;  as  to  agency,  cited 
EwelFs  Evans  on  Agency,  3 ;  Story  on  Agency,  §  33 ;  Ward 
V.  Warfield,  3  La.  Ann.  471 ;  1  Parsons  on  Contracts,  85 ; 
Swenright  v.  Kichardson,  19  Law  Times,  10  ;  Hamilton  v. 
Cunningham,  2  Brock.  350 ;  Arrott  v.  Brown,  6  Whart.  9 ; 
Frothingham  v.  Everton,  12  "N".  H.  239. 

Where  the  principal  suffers  actual  injury  he  is  entitled  to 
full  indemnity,  and  is  entitled  to  receive  such  sum  in  damages 
as  will  place  him  in  as  favorable  condition  as  he  would  have 
been  in,  had  the  contract  and  duty  been  fulfilled :  Sutherland 
on  Damages,  56;  Brown  v.  An*ott,  6  Watts  &  S.  402;  Froth- 
ingham V.  Everton,  12  N.  H.  239:  Amory  v.  Hamilton,  17 
Mass.  103 ;  Harvey  v.  Turner,  4  EawJe,  223 ;  Magnum  v. 
Dinsmore,  62  N.  Y.  35. 

The  presumption  is  that  plaintiff,  if  the  40,000  bushels  of 
corn  had  been  bought  by  defendants  for  him,  would  have  sold 
at  the  advanced  price  in  the  market :  Leonard  v.  X.  Y.,  etc, 
Tel.  Co.,  41  N.  Y.  544;  Williams  v.  Keynolds,  118  E.  C.  L. 
495 ;  Kittenhouse  v.  Ind.  Line  of  Tel.,  43  N.  Y.  463;  Wilson 
V.  L.  &  Y.  Ey.  Co.,  99  E.  C.  L.  632 ;  Andrew  Passenger  v. 
Thombum,  32  N.  Y.  634;  Cutting  v.  Grand  Trunk  Ey.  Co., 
13  Allen,  381;  Stone  v.  Codman,  15  Pick.  301 ;  Ward  v.  N. 
Y.  Cent.  E.  E.,  47  N.  Y.  34  ;  Sisson  v.  C.  &  Y.  E.  R  Co.,  14 
Mich.  489. 

The  general  mle  is,  that  the  party  injured  by  a  breach  of  a 
contract  is  entitled  to  recover  all  his  damages,  including  gains 
prevented^  as  well  as  losses  sitstained^  provided  they  are  cer- 
tain, and  such  as  might  naturally  be  expected  to  follow  the 
breach:  GriflBn  v.  Colver,  16  K  Y.  489, 491 ;  Wai-d  v.  N.  Y. 
C.  E.  E.  Co.,  47  N.  Y.  29 ;  Mesmore  v.  N.  Y.  Shot  and  Lead 
Co.,  40  N.  Y.  422. 

Baxeb,  J«    In  Sedgwick  on  Damages,  page  260,  the  rule 
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for  the  measure  of  damages  as  between  the  buyer  and  seller  of 
personal  property  is  stated  thus :  *'  Where  contracts  for  the 
sale  of  chattels  are  broken  by  the  vendor  failing  to  deliver  the 
property  according  to  the  terms  of  the  bargain,  it  seems  to  be 
well  settled,  as  a  general  rule,  both  in  England  and  the 
United  States,  that  the  measure  of  damages  is  the  differ- 
euce  between  tlie  contract  price  and  the  market  value  of  the 
article  at  the  time  when  it  should  be  delivered,  upon  the 
ground  that  this  is  the  plaintiff's  real  loss,  and  that  with  this 
sum  he  can  go  into  the  market  and  supply  himself  witli  the 
same  article  from  another  vendor.  It  follows  from  this  rule, 
that  if  at  the  time  fixed  for  the  delivery,  the  article  has  not 
risen  in  value,  the  vendee  having  lost  nothing,  can  recover 
nothing. "     See  also.  Smith  et  al.  v.  Dunlap,  12  111.  184. 

This  rule  would  seem  to  be  applicable  to  commission  men 
and  brokers,  where,  through  their  fault,  they  have  failed  to 
make  purchases  directed  by  their  customers  and  undertaken 
by  them  ;  if  they  are  placed  in  the  shoes  of  vendors,  then, 
unless  under  some  circumstances  of  special  damage,  ample  com- 
pensation will  be  afforded  injured  parties.  The  rule  as  stated 
has  been  extended  to  telegi*aph  companies  in  cases  where  the 
failure  to  buy  has  been  caused  by  default  of  such  companies. 
This  rule  for  the  assessment  of  damages  would,  when  applied 
to  the  facts  of  this  case,  give  to  appellee  nothing  but  nominal 
damages ;  for  it  is  admitted  that  the  market  price  of  com  at 
its  time  of  delivery  under  the  contract  that  should  have  been 
made,  was  some  fourteen  cents  per  bushel  less  than  it  was  at 
the  opening  of  the  Board  of  Trade  in  Chicago  on  the  morn- 
ing of  September  20th;  so  that,  if  such  contract  had  been  en- 
tered into  and  afterward  can-ied  into  effect  by  delivery  and 
payment,  there  would  have  been  very  considerable  loss  to  ap- 
pellee. General  damages  are  such  as  the  law  implies  and 
presumes  to  have  accrued  from  the  wrong  committed ;  and 
as  applied  to  the  case  in  hand,  are,  as  we  think,  such  as  are 
stated  in  the  rule  quoted  from  Mr.  Sedgwick.  Special  dam- 
ages are  not  implied  by  law,  do  not  necessarily  accrue  from  the 
injury  complained  of,  and  must  be  specially  stated  and  claimed 
in  the  declaration,  before  the  plaintiff  will  be  permitted  to  give 
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evidence  of  them.  The  avei-ments  of  this  declaration  are  that 
appellee  ^'  vas  deprived  of  divers  gi-eat  gains  and  profits  and 
B  iflfered  divers  great  losses  in  consequence  of  the  default." 
Tlie  divers  great  gains  and  profits  would  refer  only  to  such 
profits  as  would  naturally  accrue  from  an  increased  market 
value  at  the  date  for  delivery  over  the  contract  price.  There 
being  no  particular  statement  of  special  damages,  we  think  it 
was  eiTor  to  admit  proof  of  such  damages  over  the  objections 
of  appellants;  and  also,  that  the  declaration  is  insufllcient  to 
sustain  a  verdict  for  such  damages. 

But,  if  we  waive  the  insufliciencies  of  the  declaration,  the 
really  important  question  in  the  case  is  witli  regard  to  the 
correctness  of  the  rule  as  held  by  the  trial  court  with  refer- 
ence to  the  measure  of  damages,  as  indicated  by  the  instruc- 
tions given  and  refused.  If  the  commission  undertaken  had 
been  for  the  purchase  of  com  for  present  delivery,  then  the 
rule  of  damages  would  have  been  the  difference  between  the 
price  when  the  order  should  have  been  filled,  and  that  which 
the  plaintiff  would  have  been  obliged  to  pay  at  the  same 
place,  within  a  reasonable  time  after  notice  of  the  failure  to 
buy,  in  order  to  purchase  the  like  quantity  and  quality  of 
com.  True  v.  Int.  Tel.  Co.,  60  Maine,  9;  Baker  v.  Drake,  53 
N.  T.  211.  This  is  upon  the  ground  that  under  the  intended 
conti*act  he  would  be  entitled  to  the  immediate  possession  of 
the  subjec^matter  of  the  contemplated  purchase,  and  may 
place  himself,  using  due  diligence,  in  statu  jt^,  at  the  cost  of 
the  party  in  default. 

Here,  however,  the  undertaking  was  for  the  purchase  of 
com  for  future  delivery,  and  under  the  contemplated  contract 
the  com  could  not  have  been  demanded  before  the  last  day  of 
October.  It  is  plain  that  unless  some  peculiar  fact  or  circum- 
stance existed  calling  for  special  damages,  the  general  rule 
al1o\ving  the  difference  between  the  conti*act  price  and  the 
mar£:et  price  at  date  of  delivery,  would  afford  full  and  ample 
compensation  for  the  wrong  done.  The  substance  of  the 
claim  made  by  appellee  seems  to  be  that  the  loss  of  profit 
occasioned  by  the  breach  of  a  contract  can  be  allowed  when 
the  data  of   estimation  are  so  definite  and  certain  that  they 
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can  bo  ascertained  reasonably  by  calculation,  if  the  party  in 
default  had  notice  at  the  time  the  contract  was  made  that 
such  damages  would  ensue  from  non- performance.  As 
applied  to  a  certain  class  of  cases,  this  claim  is  well  made- 
But  if  it  is  meant  to  c^aim  that  in  case  the  purchase  had  been 
made  on  the  20th  of  September  appellee  might  have  effected 
a  re-sale  on  the  22d  of  September,  or  on  some  other  of  the 
days  prior  to  the  matm'ity  of  the  contract,  when  the  price  of 
corn  was  higher  than  th3  opening  price  of  the  20tlu  and  the 
profits  that  might  so  have  been  realized  can  be  recovered, 
thea  such  claim  is  not  well  founded.  The  exact  point  was 
decided  in  Williams  v.  Reynolds,  6  B.  &  S.  495,  and  in  Hib- 
Uard  V.  W.  U.  Tel.  Co.,  33  Wis.  55S,  both  cases  involving  the 
question  of  sales  for  future  delivery.  Such  damages  do  not 
naturally  flow  from  the  breach  of  the  contract,,  nor  ai*e  tliey 
such  as  were  within  the  contemplation  of  the  parties  at  the 
tim3  the  contract  was  entered  into,  and  so  do  not  fall  within 
either  branch  of  the  rule  laid  down  in  the  leading  case  of 
Hadley  v.  Boxendale,  9  Exch.  341.  In  Williams  v.  Reynolds 
it  distinctly  appeared  that  it  was  the  practice  at  Liverpool  for 
purchasers  of  cotton  (the  article  involved  in  that  transaction) 
to  re-sell  before  the  time  for  delivery,  and  that  a  re-sale  of 
the  cotton  had  in  fact  been  effected  subsequent  to  the  making 
of  the  original  contract,  and  prior  to  the  d^te  for  delivery. 

But  it  is  urged  that  appellants  knew  of  the  sale  on  the  19th  of 
September  of  the  20,000  bushelsof  October  corn  by  appellee  at 
fifty-five  cents,  and  that  he  wanted  20,000  of  the.40,000  bushels 
ordered  to  cover  the  short  corn  he  had  so  sold,  and  therefore, 
from  the  nature  of  that  contract  and  the  circumstances,  a|> 
pellants  had  notice  that  damages  of  the  character  assessed  by 
the  jury  would  result  from  non-compliance  with  their  under- 
taking to  buy.  Lot  us  assume  that  appellants  by  their  default 
became  responsible  to  respond  to  any  legitimate  damages 
growing  out  of  this  contract  of  the  19th.  The  amount  of 
special  damages  allowed  by  the  verdict  of  the  jury  was  $1,100 ; 
and  it  was  assessed  upon  the  basis  of  the  difference  between 
the  opening  price  of  the  20th  and  the  price  at  which  appellee 
purchased  on  the  22d — a  difference  of  two  and  three  fourth 
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cents  a  biishel.  It  is  therefore  evident  that  the  loss  of  profit 
of  two  and  three  fourth  cents  a  bushel  was  assessed  not  only 
for  the  20,000  bushels  of  short  corn  sold  on  the  19th,  but  for 
the  other  20,000  bushels  included  in  the  intended  purchase  of 
the  20th. 

Our  present  inquiiy,  however,  is  in  regard  to  the  contract 
of  the  19th.  The  terms  of  that  agreement  were  such  that  no 
delivery  of  grain  under  it  would  be  made  before  the  Ist  of 
October,  and  such  delivery  could  not  be  compelled  before 
the  last  of  October;  consequently  the  only  damage  suggested 
by  its  provisions  was  that  at  the  time  it  could  be  required  to 
be  complied  with,  com  might  be  higher  than  the  contract 
price.  In  respect  to  the  liability  imix^sed  by  the  terms  of 
that  contract  the  broker  or  commission  merchant  could  dis- 
charge his  obligation  by  tendering  the  com  at  its  maturity. 
Gregory  v.  Wendell,  40  Mich.  432.  Assuming  it  was  a  valid 
contmct  and  contemplated  an  actual  sale,  and  was  not  a  mere 
gambling  transaction,  it  can  not  bo  said  that  it  was  according 
to  the  natural  and  usaal  course  of  tliin^ifs,  that  the  vendor, 
where  the  article  of  commerce  was  such  as  could  readily  be 
procured  at  any  time  upon  the  open  market,  would,  long  be- 
fore the  maturity  of  the  contract  and  when  no  delivery  could 
b3  mide  thereunder,  buy  the  corn  upon  a  high  and  excited 
market;  it  is  true  he  might  do  such  things,  but  it  would  not 
follow  naturally  and  as  matter  of  course.  Nor  was  it  accord- 
ing to  the  usual  course  of  things  that  a  contract  for  the  de- 
livery of  corn  on  October  30th  should  be  settled  on  the  basis 
of  the  market  prico  of  corn  on  September  22d.  'Nor  can  it 
reasonably  b3  sup}X)8cd  to  have  been  in  the  contem [elation  of 
both  appellants  and  appellee,  at  the  time  the  former  agreed 
to  make  the  purchase  of  the  20th  of  September,  as  the  piob- 
ab^e  result  of  the  breach  of  such  agreement,  that  the  market 
p'ice  of  the  22d  of  September  would  govern  as  a  price  paid 
for  corn  to  be  delivered  the  last  of  October.  There  is  equally 
as  good  ground  for  saying  that  the  price  that  prevailed  upon 
any  one  of  the  other  days  intervening  before  the  date  iixed 
for  delivery  was  in  contemplation.  Appellee  could  not  an- 
ticipate that  corn  would  be  lower  on  the  22d  uf  September 
than  on  the  30th  of  October. 
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It  follows  then  that  this  damage  of  two  and  three  fonrtli 
cents  a  bushel  which  was  assessed  by  the  jnry,  is  not  withiu 
the  rule  that  is  recognised  by  the  courts  for  the  ascertain- 
ment of  damages  for  breach  of  contract,  even  in  respect  to 
the  short  cora  sold.  Any  1«>S8  that  appellee  may  have  suffered 
from  making  sale,  on  the  19th  of  September,  of  com  for 
delivery  in  October,  at  fifty-five  cents  a  bushel,  in  connection 
with  his  act  in  buying  three  days  tliereafter  com  at  fifty -seven 
and  one  fourth  cents  per  bushel,  to  fill  such  contract,  was  oc^ 
casioned  by  his  own  conduct,  and  did  not  grow  out  of  its  terms 
or  any  supposed  assumption  of  it  by  appellants.  The  evi- 
dence clearly  shows  that  the  requirements  of  that  sale  might 
readily  have  be^n  complied  with,  not  only  without  detri- 
ment, but  with  a  profit  of  several  thousand  dollars. 

It  results  from  what  we  have  said,  that  the  rulings  of  the 
court  upon  the  instructions  representing  the  measure  of  dam- 
ages were  erroneous.  The  second  instruction  directed  the 
assessment  of  special  damages  which  were  not  claimed  in  the 
declaration  or  even  admissible  in  any  state  of  pleadings,  under 
the  facts  of  the  case. 

The  refused  instruction  was  correct,  and  should  have  been 
given. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Edward  Sanford 

V. 

William  M.  Miller. 


1.  Private  ektry  book. — In  a  suit  against  appellant  by  appellee  to 
recover  money  claimed  to  have  been  paid  to  appellant's  8on,  appellee  intro- 
dnced  in  evidence  his  canh  book,  which  contained  an  entry  of  moneys  paid 
out  by  him,  and  such  book  was  taken  by  the  jury  to  the  jury  room.  .  Held, 
that  the  book  was  not  admissible  in  evidence.  It  was  not  a  book  of  account 
between  the  parties. 

2.  Agency— DECiiABATiONS. — ^When  the  acts  of  the  aprent  will  bind  the 
principal,  his  declarations  and  admissions  respecting  the  subject-matter 
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will  also  bind  the  principal,  if  made  at  the  same  time  and  constituting  a 
part  of  the  res  gestcB, 

8.  Instbuctions. — ^The  instructions  in  this  case  are  erroneous  in  ignor- 
ing the  question  of  the  son^s  authority  to  receive  the  money. 

Appeal  from  the  Circuit  Court  of  Grundy  county ;  the 
Hon.  Geobgb  W.  Stipp,  Judge,  presiding.  Opinion  filed 
June  14,  1886. 

Messrs.  Bull,  Stbawk  &  Eugbb,  for  appellant;  as  to 
agent's  declarations,  cited  Lindblom  v.  Kamsey,  75  HI.  246  ; 
Eeynolds  v.  Ferree,  86  HI.  670. 

Messrs.  Jordan  &  Wino,  for  appellee. 

Welch,  J.  This  is  an  action,  brought  by  the  appellee 
against  the  appellant,  to  recover  two  hundred  dollars  and 
interest  thereon,  which  the  appellee  claims  that  he  paid  to 
the  son  of  the  appellant  in  April,  1881.  Aj)pellee  had, 
through  the  appellant,  procured  a  loan  of  the  sum  of  $5,000, 
from  the  Equitable  Trust  Company,  of  Connecticut,  in  No- 
vember, 1877,  for  which  sum  the  appellee  executed  his 
note  with  coupon  interest  notes,  together  with  trust  deed  on 
his  land,  to  the  Equitable  Trust  Company.  The  note,  cou- 
pons and  trust  deed  were  all  forwarded  by  the  appellant  to 
the  tiTist  company.  Appellee  had  paid  through  the  appellant 
the  coupon  interest  notes  to  the  Equitable  Trust  Company 
up  to  November,  1880,  and  this  controversy  arises  out  of  the 
interest  due  May  1,  1881,  for  the  sum  of  $200.  On  the  1st  of 
November,  1882,  appellee  paid  to  the  appellant  the  interest 
coupon  due  May  1, 1881,  with  interest  thereon  ;  said  payment 
was  made  under  protest  and  claim  that  he  had  paid  the  same 
to  the  son  of  the  appellant,  for  him,  as  the  agent  of  the 
Equitable  Trust  Company,  on  or  about  the  28th  of  April,  1881, 
and  this  suit  is  for  the  recovery  of  the  sum  thus  claimed  to 
have  been  paid.  There  is  no  pretense  on  the  part  of  the 
appellee  tliat  this  payment  was  made  to  the  aj)pcllant  in 
pereon.  The  appellee,  to  successfully  maintain  his  rights  to 
recover  this  money  from  the  appellant,  was  required  to  have 
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shown  by  a  preponderance  of  the  evidence  two  propositions. 
Fh-st.  That  he  made  the  payment  of  the  money  to  the  son 
of  the  appellant.  Second.  That  the  son  was  the  agent, 
general  or  special,  of  the  appellant,  to  receive  the  money  for 
him.  The  appellee,  as  to  the  payment,  states  that  it  was 
made  by  him  to  the  son.  The  son  denies  the  payment  to  him. 
On  the  trial  the  appellee  recovered  a  verdict  for  the  sum 
of  $259.44  against  the  appellant.  Motion  for  new  trial. 
Motion  overruled  and  judgment  on  the  \  erdict,  from  which 
this  appeal  is  taken.  Yarious  eiTors  are  assigned  as  to  the 
admission  of  improper  evidence  on  the  part  of  the  appellee, 
and  the  rejection  of  proper  evidence  offered  on  behalf  of  the 
appellant.  Also  as  to  the  giving  of  improper  instructions  for 
the  apj>ellee,  and  the  refusal  to  give  proper  instructions  for 
tlie  appellant.  We  shall  not  undertake  to  examine  the  vari- 
ous exceptions  taken  as  to  the  admissibility  of  the  evidence  in 
the  order  in  which  they  were  made.  The  evidence  shows 
that  in  the  latter  part  of  October,  18S1,  the  father  of  the  ap- 
pellee left  the  amount  due  for  November  interest,  1881,  with 
the  ap]>ellant  to  send  to  the  company,  which  he  sent  as 
directed,  and  received  a  letter  on  the  7th  of  November,  1881, 
from  the  company,  stating  that  the  interest  had  not  been  j:aid 
for  May.  Appellant  thereupon  wrote  a  letter  to  the  appellee 
to  call  at  his  office.  About  November  12th  appellant  met 
appellee  and  told  him  that  the  com]^any  had  written  that  his 
May  interest  had  not  been  paid.  Appellee  said,  "  I  told  him 
I  thought  I  paid  it  to  him;  he  said  no,  that  I  did  not  pay  it  to 
him.  I  said,  '  I  guess  I  must  have  paid  it  to  Herman." 
He  said  I  could  not  have  i)aid  it  to  Herman,  because  Herman 
was  not  in  the  office  at  that  time.  I  told  him  that  I  would 
have  to  think  the  matter  over  and  look  at  my  book,  where  I 
was  in  the  habit  of  making  my  entries."  About  a  week  after- 
ward appellee  stated  that  he  came  to  the  conclusion  that  he 
had  paid  it  to  the  son  of  appellant,  from  examining  his  cash 
books.  He  says  in  regard  to  this  book,  it  runs  from  the  time 
he  commenced  doing  business  oji  tlie  farm,  and  it  contains  an 
entry  on  page  27,  dated  April  27,  1878 :  "  Paid  interest  and 
exchange  account;  interest  from  Equitable  Life  and  Trust 
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Company,  $200  ;  don't  recollect  to  whom  the  money  was  paid, 
think  it  wag  defendant"  Next  entity  is  on  page  49,  dated 
October  29, 1878  :  "  Interest  and  exchange  account  of  interest 
on  equitable  loan,  $200."  Thinks  this  was  paid  to  the  defend- 
ant. "I  can  not  tell  from  my  book  to  whom  or  when  I  made 
May  payment  of  1879;  it  is  under  date  of  April  27,  1879  ; 
have  no  recollections  as  to  whom  I  paid  any  of  the  payments 
of  May,  1878,  November,  1878,  May,  1879,  or  who  was  present 
at  either  time,  nor  who  was  in  the  defendant's  office  when 
the  money  was  paid."  "I  know  that  the  defendant  did  not 
have  the  coupons  when  the  money  was  paid  ;  I  will  not  sweai* 
there  was  a  single  occasion  when  I  paid  interest  into  the 
office  when  the  defendant  was  not  present;  before  that  time  I 
claim  I  paid  liis  son."  Tliis  payment  is  of  date  April  28, 
1881,  on  page  101 :  "  Interest  and  exchange  account  Equita- 
ble Loan  and  Trust  Company,  $200."  Tliis  book  was  allowed 
to  go  to  and  be  taken  by  the  jury  to  their  jury  room  with 
them,  which  was  objected  to,  a^jd  exception  taken  by  the 
appellant.  We  know  of  no  rule  of  law  under  which  tliis  book 
could  go  to  the  jury  as  an  account  book,  and  if  not  competent 
to  go  to  the  jury  it  was  improper  to  be  taken  by  them  to  their 
loom.  It  was  not  a  book  of  account  between  the  parties. 
There  is  no  account  with  the^appellant  in  the  book,  or  any 
reference  to  him  in  it.  This  book  is  not  an  account  book, 
such  as  is  admissible  in  evidence  either  at  common  law  or 
under  our  statute,  our  statute  not  changing  the  character  of  a 
book,  but  changing  the  character  of  evidence  necessary  to  its 
admission.  It  should  not  have  been  admitted  in  evidence. 
It  is  further  insisted  by  counsel  for  the  appellant  that  the 
court  erred  in  allowing  the  appellee  to  testify  as  to  a  conver- 
'sation  had  with  the  son  of  the  appellant,  to  whom  the  money 
:  is  claimed  to  have  been  paid  by  the  appellee,  some  seven 
months  after  the  money  is  claimed  to  have  been  paid,  the 
conversation  not  being  in  the  presence  of  the  appellant.  "It 
is  a  general  nile  that  when  the  acts  of  the  agent  will  bind 
the  principal,  then  his  decorations  and  admissions  respecting 
the  subject-matter  will  also  bind  the  principal,  if  made  at  the 
same  time  and  constituting  a  part  of  the  res  gestoB.     Story  on 
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Agency,  paragi-aphs  134r-137;  Greenleafs  Ev.,  Vol.1,  para- 
graph 113 ;  Linbloom  v.  Ramsey,  76  Dl.  246 ;  Reynolds  v.  Fer- 
roe,  86  111.  570.  It  is  further  insisted  by  counsel  for  appellant 
that  the  court  eiTed  in  permitting  the  written  notice  given  by 
the  appellee,  that  the  money  was  paid  under  protest,  to  go 
to  the  jury.  This  was  error ;  appellee  should  not  liave  been 
allowed  to  supplement  his  evidence  by  this  written  notice.  It 
is  also  insisted  that  the  court  eiTed  in  giving  the  4th,  6th,  Tth 
and  8th  of  the  instnictions  asked  by  the  appellee. 

"  4tli.  The  court  instructs  the  jury  that  if  from  the  evidence 
in  the  case  they  believe  that  the  plaintiff,  W.  M.  Miller, 
entered  in  his  book  every  other  payment  of  interest  made  to 
E.  Sanford,  except  the  one  in  dispute,  and  that  there  is  no 
dispute  as  to  the  correctness  of  every  other  entry,  save  and 
except  the  entry  of  the  payment  under  date  of  April  28, 1881, 
then  and  that  in  case  it  is  for  the  jury  to  determine  from  all 
the  evidence  as  to  whether  the  plaintiff  mistakenly  or  falsely 
made  the  entry,  under  date  of  April  28, 1881,  or  whether  sucli 
entry  was  made  in  trutli  and  in  fact,  and  is  a  tnie  record  of  a 
payment  actually  made." 

Holding  as  we  have  that  the  book  should  not  have  been 
admitted  in  evidence,  this  instruction  with  the  book  out,  would 
have  no  place  in  the  case.  * 

"  6th.  The  court  instructs  the  jury,  that  if  you  believe  from 
the  evidence  in  this  case  that  the  defendant,  E.  Sanford, 
permitted  his  son,  E.  H.  Sanford,  to  take  charge  of  his  office 
in  the  city  of  Moms,  and  transact  business  with  the  defendant's 
clients,  and  that  the  plaintiflf  found  the  defendant's  son  in 
charge  of  the  office  and  paid  to  him  the  money  in  controversy, 
then  in  law  it  is  the  same  as  if  he  paid  the  defendant  himself." 

Tliis  instruction  is  in  conflict  with  the  mle  announced  by 
the  Supreme  Court  in  Reynolds  v.  Ferree,  referred  to  supra^ 
and  should  not  have  been  given. 

"  7th.  The  court  instructs  the  jury  that  if  they  find  from  a 
preponderance  of  the  evidence  in  this  case  that  on  or  near 
the  2bth  day  of  April,  1881,  the  plaintiflF,  William  Miller, 
handed  E.  H.  Sanford,  son  of  the  defendant,  two  hundred 
dollars  in  money,  and  that  such  sum  was  received  by  said  E. 
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H.  Sanford  for  hiB  father,  the  defendant,  and  tlmt  said  eon  was 
agent  of  his  father  in  receiving  such  money,  and  that  the  same 
was  to  apply  on  interest  due,  or  soon  to  fall  due,  upon  a  loan 
in  favor  of  the  Equitable  Trust  Company,  and  that  no  appli- 
cation was  made  of  said  money  upon  said  loan,  ami  that  later 
the  plaintitf,  William  Miller,  in  order  to  secure  a  release  of  a 
mortgage  given  by  reason  of  said  loan,  he.  Miller,  paid  to  the 
defendant,  E.  Sanford,  two  hundred  and  thirty  dollars  under 
protest,  then  your  verdict  must  be  for  the  plaintiJBE  for  such 
sum  of  money — two  hundi'ed  and  thirty  dollans — with  interest 
th9rc3on  at  six  per  cent  per  annum  from  the  tim3  of  its  pay- 
ment to  the  present  time. 

"  8th.  The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  in  this  case  that  the  plaintiff  was  indebted  to  the 
Equitable  Trust  Company,  of  Connecticut,  on  or  near  the  last 
of  April  or  first  of  May,  1881,  in  the  sum  of  two  hundred 
dollars  interest  money;  and  that  on  or  near  that  time  he  called 
at  the  office  of  the  defendant  for  the  purpose  of  paying  said 
interest;  and  that  he  found  in  said  office  the  young  Mr.  San- 
ford, and  that  he  then  and  tliere  paid  to  the  young  Mr. 
Sanford  the  said  interest  money,  and  that  young  Mr.  Sanford 
told  the  plaintiff  that  it  would  be  all  right,  he  would  give  it  to 
liis  father,  meaning  the  defendant  in  tliis  case,  and  if  yon 
further  believe  from  the  evidence  that  said  young  Mr. 
Sanford,  in  the  receipt  of  said  money,  was  acting  for  and  in 
favor  of  his  father,  the  defendant,  and  that  said  interest 
money  was  not  paid  on  said  mortgage  indebtedness  by  said  E. 
Sanford,  and  that  afterward  the  plaintiff,  in  order  to  procure 
the  release  of  said  mortgage,  paid  to  the  defendant  two 
hundred  and  thirty  doUara,  being  the  May  payment  of  interest 
due  on  said  mortgage,  together  with  interest  upon  interest, 
and  that  the  plaintiff  at  the  time  he  made  such  payment  pro- 
tested against  making  the  same,  then  your  verdict  must  be  for 
the  plaintiff  for  such  sum  of  two  hundred  and  thirty  dollars 
with  interest  thereon  at  the  rate  of  six  per  cent,  from  the 
time  of  its  payment  to  present  time." 

The  7th  instruction  should  have  been  so  drawn  as  to  require 
the  jury  to  believe  from  a  prepondei'ance  of  the  evidence  that 
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the  plaintiff  paid  to  the  Bon  of  the  defendant  the  money,  and  that 
when  it  was  paid,  that  the  son  had  authority  from  the  defend- 
ant as  his  agent  to  receive  it  for  him-  That  if  the  jnry  so 
believe  from  the  evidence,  they  should  find  for  the  plaintiflf. 
The  8th  instruction  is  also  erroneous  in  ignoring  the  question 
of  the  son's  authority  to  receive  the  money.  For  the  errors 
herein  indicated  this  judgment  is  reversed  and  cause  remanded. 

Beversed  and  remanded. 


I.  R  Snow 

V. 

A.  J.  WiGGIN. 


1.  CoMPAHisoN  OF  HANDWRrriNo. — Where  the  question  at  issue  was  the 
alleged  indorsement  of  a  note  by  appellee,  who  denied  the  signature  to  be 
his,  the  admission  in!  evidence  of  another  note  and  of  appellee^s  plea,  in 
order  to  compare  his  handwriting  in  such  papers  with  the  alleged  indorse- 
ment would  be  error. 

2.  Instructions. — Instructions  must  be  based  on  the  evidence.  As 
there  was  no  evidence  to  support  the  court's  modification  of  the  instruction 
in  question,  and  its  effect  was  to  mislead  the  jury  and  injuriously  affect  ap- 
pellant, it  was  error  to  give  it. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  Geo.  W.  Stipp,  Judge,  presiding.  Opinion  filed  June 
14,  1886. 

Messrs.  Henderson  &  TBntBLE,  for  appellant. 

Messrs.  Eckels  &  Etlb,  for  appellee. 

Welch,  J.  This  was  a  suit  brought  by  the  appellant  against 
the  appellee  to  recover  the  amount  of  a  note  executed  by  John 
Iglehardt,  March  27,  1883,  to  the  appellee,  for  the  sum  of 
twenty  dollars,  payable  "  six  months  after  date,  without  in- 
terest, if  paid  when  due ;  if  not  paid  when  due,  eight  per  cent 
interest  from  the  date  of  the  note."     This  suit  is  against  the 
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appellee  as  the  endorser  of  tlie  note.  Sait  was  brought  before 
a  justice  of  the  peace;  appellee  denied  the  indorsement  of  the 
note,  under  oath;  trial  before  the  justice  resulted  in  favor  of 
the  -appellee ;  an  appeal  was  taken  bv  the  appellant  to  the  cir- 
cuit court,  trial  resulting  in  favor  of  the  appellee,  from  which 
this  appeal  is  taken.     Various  errors  are  assigned. 

1st.  The  cjurt  erred  in  refusing  to  admit  proper  evi- 
dence that  was  offered  on  behalf  of  the  plaintiff,  and  in  ex- 
cluding such  evidence  from  consideration  by  the  jury. 

2d.  The  court  erred  in  refusing  to  give  to  the  jury  the 
plaintiff's  fourth  instruction,  as  a^ked  by  counsel,  and  in  mod- 
ifying the  said  instruction,  and  in  giving  the  same  as  so 
modified. 

8d.  The  court  erred  in  giving  to  the  jury  the  defendant's 
instruction?,  and  each  of  tham  except  the  eighth. 

4th.  The  court  erred  in  refusing  to  set  aside  the  ver- 
dict, and  in  overruling  t'le  plaintiff's  motion  for  a  new  trial. 

5th.  Tlie  court  erred  in  rendering  judgment  in  favor  of 
the  defendant  and  against  plaintiff. 

6th.  The  verdict  of  the  jury  is  contrary  to  the  law  of 
the  case. 

7th.  The  verdict  of  the  jury  is  contrary  to  the  evidence 
in  the  ijase,  and  against  the  weight  of  the  evidence. 

It  is  insisted  the  court  eiTcd  in  not  admitting  in  evidence  a 
note  of  seventy  dollare,  and  also  the  plea  filed  by  the  appellee 
denying  the  indorsement  Under  the  rule  announced  by  our 
Supreme  Court  (Jumpertz  v.  People,  21  HI.  376;  Kernin  v. 
Hill,  37  111.  209;  Missey  v.  Farmers  National  Bank,  104  III. 
827),  there  was  no  error  in  excluding  this  evidence. 

The  appellant,  under  the  issues  in  this  case,  was  required 
to  show  by  a  preponderance  of  the  evidence,  first,  that  the 
appellee  indorsed  the  note,  and  second,  that  the  maker  had  no 
property  subject  to  execution  at  the  maturity  of  the  note,  and 
had  not  had,  up  to  the  time  of  the  institution  of  this  suit. 
There  is  no  conflict  in  the  evidence  as  to  the  second  proposi- 
tion. All  of  the  evidenso  sustains  the  proposition  that  the 
maker  had  no  property  subject  to  execution  at  and  after  the 
maturity  of  the  note.    The  real  issue  was  on  the  indorsement. 
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Appellant  testifies  that  the  appellee  indorsed  the  note — wrotf 
his  name  across  the  back  of  it  with  his  own  hand.  Eroj 
states:  "I  saw  Mr.  A  J.  Wiggin  with  his  name  on  the  back 
of  this  Iglehardt  note."  Eoberts,  a  bank  cashier,  stated  that 
he  had  seen  notes  in  their  bank  that  he  knew  Wiggin  had 
signed,  and  that  he  knew  his  signature  well  enough  to  recog- 
nize it  when  ho  saw  it  He  said  he  thought  the  indorsement 
on  the  note  was  in  the  handwriting  of  Wiggin.  Ferris,  an- 
other bank  officer,  states  that  he  thought  he  could  recognize 
the  defendant's  signature  wherever  he  should  see  it,  and  that 
he  thought  the  name  indorsed  on  the  note  in  question  was  ii 
the  handwriting  of  Wiggin.  Wiggin  h'.mself  states,  on  hit 
cross-examination,  "I  have  looked  at  my  name  where  I 
signed  it  to  the  pica  and  affidavit  attached  to  the  plea,  by 
which  I  have  denied  the  indorsement  of  the  Iglehardt  note, 
and  I  have  looked  at  my  name  as  it  is  written  on  the  back  of 
that  note,  and  I  admit  that  they  look  alike.  I  have  always 
said  that  my  name  is  written  just  as  well  on  the  back  of  that 
Iglehardt  note  as  if  I  had  done  it  myself.  It  looks  just  like 
my  own  writing  and  signature." 

Appellee,  on  his  examination  in  chief,  denies  the  indorse- 
ment. There  being  no  other  evidence  in  relation  to  the  in- 
dorsement, it  was  essential  that  the  jury  should  have  been 
properly  instructed.  The  fourth  insti'uction  asked  by  the 
appellant: 

*'  4.  The  jury  are  instructed  that  it  is  immaterial,  in  this 
case,  what  idea  the  defendant  had  as  to  his  liability  as  the 
indorser  of  the  note  in  question ;  such  liability  is  fixed  by  the 
law,  and  if* the  jury  believe  from  the  evidence  that  the  de- 
fendant sold  or  ti*aded  and  indorsed  the  note  to  the  plaintiff 
by  writing  his  name  thereon,  then  he  is  liable,  in  law,  as  the 
indorser,  whatever  may  have  been  his  intention  or  under- 
standing at  the  time." 

But  the  coui't  then  and  there  refused  to  give  the  said  in- 
stiniction  to  the  jury  as  asked  by  counsel  for  the  plaintiff,  and 
thereupon  then  and  there  modified  the  same  by  adding  the 
following,  to  wit: 

"  This  is  the  law,  if  the  jury  believe  from  the  evidence  that 
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he  knew  at  the  time  he  wrote  his  name  on  the  back  of  the 
note  that  he  was  writing  his  name  on  the  back  of  that  note." 

And  the  court  then  gave  said  instruction,  as  so  modified  by 
the  court,  to  the  jury.  To  the.modification  of  said  instruction 
by  the  court  as  aforesaid,  and  to  the  giving  of  the  same  as  so 
modified,  to  the  jury,  the  plaintiff  by  his  counsel  then  and 
there  excepted,  etc 

The  insti*uction  as  asked  should  have  been  given,  and  it  was 
error  to  annex  to  it  the  modification;  it  responded  to  no  issue 
made  in  the  case.  (The  only  issue  presented  was  an  unquali- 
fied denial  of  the  indorsement.)  The  iBourt  by  this  modifica- 
tion told  the  jury,  that  "  although  you  may  believe  that  the 
appellee  wi'ote  his  name  upon  the  back  of  this  note,  you  must 
still  further  believe  that  lie  knew  that  he  was  wi'iting  his  name 
on  the  back  of  the  note."  Appellee  made  no  claim  that  he 
signed  it  by  mistake,  but  claims  his  signature  was  a  forgery. 
There  was  no  evidence  to  support  this  modification,  and  its 
only  effect  could  have  been  to  mislead  the  jury  an3  to  injuri- 
ously affect  the  appellant. 

It  is  also  insisted  by  the  appellant  that  certain  of  the  in- 
structions given  for  the  appellee  should  not  have  been  given. 

The  first  instruction  was  not  accnrately  drawn,  but  we  would 
not  feel  inclined  to  reverse  on  that  accoimt.  The  manner  in 
which  it  was  drawn  was  to  some  extent  misleading.  The 
sixth  and  seventh  instructions  given  for  the  appellee  should 
not  have  been  given.  There  was  no  paper  in  evidence  before 
the  jury  with  which  the  jury  could  compare  the  signature  of 
the  appellee  to  the  indorsement.  This  being  so,  both  of  the 
instractions  should  have  been  refused. 

For  the  errors  herein  indicated,  the  judgment  is  reversed 

and  cause  remanded. 

Beversed  and  remanded. 
Vol.  xix-u 
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William  A.  Wagneb 

V. 

Mary  E«  Chaney  et  al. 

1.  Drainage. — ^The  court  is  of  opinion  that  this  caae  doem  not  £a11  -within 
the  rule  in  this  State  allowing  the  owners  of  the  upper  or  dominant 
heritage  to  construct  drains  that  wiU  impose  an  increased  burden  of  water 
upon  the  lower  or  servient  heritage,  because  the  water  was  not  to  be  dis- 
charged into  any  natural  and  regular  vatercouzFe  or  channel  leading  from 
the  land  of  appellees  to  that  of  appellant. 

2.  SuuFACE  WATBB. — In  this  State  the  same  rule  is  applied  to  surface 
water  flowing  in  a  regular  channel  that  is  applied  to  a  watercourse  contin- 
uously or  usually  flowing  in  a  i)articular  direction. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  N.  J.  PiLLSBUBT,  Judge,  presiding.  Opinion  filed  June 
14,  1886. 

Mr.  A.  E.  Habding  and  Mr.TN".  Q.  Tanqueby,  for  appel- 
lant. 

Messrs.  Stbawn  &  Patton,  for  appellees. 

Baker,  J.  This  was  a  bill  filed  by  appellant  William  A 
Wagner,  for  an  injunction  to  restrain  appellees  from  draining 
their  land,  through  the  land  of  one  Armstrong,  and  carrying 
the  water  therefrom  by  means  of  tile  unto  the  lands  of  ap- 
l)ellant.  Answer  and  replication  were  filed,  and  upon  the 
hearing  the  injunction  was  dissolved  and  the  bill  dismissed. 

The  farm  of  Armstrong  lies  south  of  appellant's  farm,  and 
th3  farm  of  appellees,  which  we  will  designate  as  the  Chaney 
lands,  adjoins  bath  on  the  west.  The  evidjnce  shows  that  a 
portion  of  the  Chaney  lands  is  low  and  wot  and  slopes  to  the 
north  and  east  and  toward  the  lands  of  appellant  and  of 
Armstrong,  and  that  the  surfac3  water  therefrom  inclines  or 
tends  in  the  direction  of  and  across  the  said  lands,  and  toward 
a  small  pond,  three  fourths  of  which  is  upon  appellant's  land, 
and  one  fourth  upon  the  Armstrong  land.  There  is  a  gi-adual 
rise  in  the  surface  of  the  ground  on  the  far  or  east  side  of 
this  pond,  for  a  distance   of  some  eight  hundred  feet,  in  a 
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northeasterly  direction,  and  fi-om  thonce  a  gradaal  slope  to 
Turtle  creek.  There  is  no  natural  outlet  to  this  pond  until  it 
overflows ;  but  some  of  the  witnesses  state  that  when  the 
water  has  been  high,  they  have  seen  it  flowing  therefrom 
across  the  land  of  appellant,  to  the  northeast  and  to  the 
cn*eek.  The  evidence  also  shows  that  in  183^  appellant  put 
in  tile  draining  from  this  pond  and  connected  it  with  an 
open  ditch  that  led  to  the  creek,  thereby  draining  it,  and 
rendering  tillable  some  ten  acres  of  his  land  adjoining  the  pond. 
Thereupon  appellees  proceeded  to  tile  their  low  and  wet 
land,  through  the  land  of  Armstrong,  to  the  locality  of  the 
pond  that  had  been  drained,  and  were  engaged  in  so  doing, 
when  they  were  enjoined,  the  appellant  claiming  that  his  tile 
extending  from  the  pond  to  the  open  ditch  was  insufficient  in 
size,  the  fall  being  very  slight,  to  carry  oflE  such  additional 
water. 

"We  are  of  opinion  that  this  case  does  not  fall  within  the 
rule  as  announced  and  held  in  this  State,  allowing  the  owners 
of  the  upper  or  dominant  heritage  to  construct  drains  that 
will  impose  an  increased  burden  of  water  upon  the  lower  or 
servient  heritage,  and  for  the  reason  that  the  water  was  not 
to  be  discharged  into  any  natural  and  regular  watercourse  or 
channel  leading  from  the  land  of  appellees  to  that  of  ap- 
pellant. In  this  State  the  same  rule  is  applied  to  surface 
water  flowing  in  a  regular  channal  that  is  applied  to  a  water- 
course continuously  or  usually  flowing  in  a  particular  direc- 
tion. But  we  are  unable  to  see  from  the  evidence  in  this  rec- 
ord that  there  was  any  well  defined  channel  or  natural  outlet 
for  the  water,  either  from  the  Chaney  lands  to  the  pond  or 
from  the  latter  to  Turtle  creek.  The  most  that  can  be  said 
is,  that  the  Ohaney  lands  were  slightly  higher  than  those  of 
appellant  and  sloped  in  the  direction  of  them,  both  being  low 
and  wet,  and  that  the  water  from  the  former  ran  or  had  a 
tendency  to  run,  not  in  a  compressed  form  or  in  a  natural, 
definite  and  usual  chann  jl,  but  gen3rally  in  a  diffused  state, 
both  over  the  latter  and  over  the  adjoining  premises  of  Arm- 
strong. In  the  case  of  Peck  et  al.  v.  Herrington,  109  111.  611, 
which  is  relied  upon  by  appellees,  it  was  said  that  it  may  be 


Digitized  by 


Google 


548  Appellate  Courts  of  Illinois. 

Wagner  v.  Char  ey. 

regarded  as  a  well  settled  rule  that  the  owner  of  the  uppei 
field  can  not  construct  drains  or  ditches  so  as  to  create  new 
channels  for  water  in  the  lower  field,  but  he  may  make  such 
drains  for  agricultural  purposes,  on  his  own  land,  as  may  be 
required  by  good  husbandry,  although  by  so  doing  the  fiow 
of  water  may  be  increased  in  a  regular,  well  defined  channel, 
which  carries  the  water  from  the  upper  to  the  lower  field. 
Here,  there  was  in' the  state  of  nature  no  usual  channel,  and  the 
natural  flow  of  the  surface  water  was  changed  by  the  pro- 
posed new  drain  through  the  lands  of  Armstrong  and  ap- 
pellees, and  thrown  upon  the  servient  heritage  at  a  diflferent 
point  and  in  a  compressed  form,  and  in  such  manner  as  to 
overburden  the  tiling  appellant  had  put  in  for  his  own  use, 
thereby  endangering  if  not  substantially  destroying  the  land 
he  had  reclaimed,  in  respect  to  any  beneficial  use  that  might 
be  made  of  it  for  agricultural  purposes.  The  effect  was  to 
cast  a  body  of  unaccustomed  water  from  the  upper  to  the 
lower  estate,  and  leave  the  owner  of  the  latter  to  bear  the 
burdfins  incident  to  such  flowage. 

We  think  that  the  circumstance  that  appellant  at  first  said 
that  the  intended  tile  drain  might  be  constructed  through  the 
land  of  Armstrong,  if  Armstrong  was  willing,  can  not  be  re- 
garded as  making  lawful  tlie  acts  and  proposed  acts  of  appel- 
lees, and  also  that  it  can  not  be  considered  therefrom  that  ap- 
pellant is  estopped,  and  for  the  reasons  that  there  was  no 
consideration  for  such  consent,  and  it  was  withdrawn  before 
appellees  began  the  work.  The  injunction  was  in  apt  time, 
as  the  drain  that  was  contemplated  had  not  been  completed. 

The  supposed  hardship  to  appellees  is  obviated  by  the  fact 
that  under  the  provisions  of  the  drainage  act  for  agricultural 
purposes,  approved  June  23,  1883,  and  in  force  July  1,  1883, 
the  owner  of  the  superior  estate  is  permitted,  upon  the  terms 
and  under  the  limitations  prescribed  by  the  statute,  to  enter 
upon  the  inferior  estate  and  dmin  through  it. 

We  hoFd  that  it  was  error  to  dissolve  the  injunction  and 
dismiss  the  bill.  For  that  error  the  decree  is  reversed  and 
cause  remanded,  with  directions  to  make  the  injunction  per- 
petual. 

Eeversed  and  remanded. 
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Heney  8.  Carpenteb  et  al. 

V. 

First  National  Bank. 

1.  JuDGMKNT  BY  C0NPE8SI01T— AMENDMENT.— When  a  juds^ment  is  en- 
te  ed  by  confef<8ion  by  virtue  of  a  warrant  of  attorney,  and  the  defendants 
against  whom  it  is  rendered  make  application  to  the  court,  and  upon  their 
own  motion  have  such  judj^ment  opened  for  the  purpose  of  letting  in  a  de- 
fense, then  tbe  time  of  final  judgment  in  the  suit,  according  to  the  true  in- 
tent and  meaning  of  the  Practice  Act  as  regards  amendments  in  civil  suits, 
is  the  time  at  which,  after  the  defendants  have  been  let  in  to  plead,  the  final 
judgment  or  adjudication  of  the  trial  court  upon  the  controversy  between 
the  parties  is  made. 

2.  Same. — When  the  appellants  were  allowed  to  come  in  and  defend 
against  the  judgment  by  confession  in  vacation,  this  opened  up  the  plead- 
ings and  proceedings  to  such  an  extent  that  the  court  could  properly  permit 
an  amendment  in  the  declaration  for  the  purpose  of  correcting  a  mere  cler- 
ical error,  the  word  "July  "  being  used  instead  of  "June,"  and  thereby 
obviate  a  variance  between  the  declaration  and  the  note  in  suit. 

3.  BuKDEN  OF  PROOF — RioHT  TO  OPEN  AND  cix)SE  CASE.— The  party 
against  whom  judgment  would  be  given,  in  case  no  proof  was  offered  on 
either  side,  has  the  burden  of  proof  and  the  right  to  open  and  close  the 
case.  Tested  by  the  pleadings,  the  burden  of  proof  in  this  case  was  upon 
plaintiff* 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
George  W.  Stipp,  Judge^  presiding.  Opinion  filed  June  14, 
1886. 

Me8si*8.  Gaensbt  &  Knox,  for  appellants;  that  the  judg- 
ment entered  by  the  clerk  in  vacation  was  void,  cited  Roundy 
V.  Hunt,  24  111.  598;  Chase  v.  Dana,  44  HI.  262;  Tucker  v. 
Gill,  61  111.  236. 

The  plaintiff  should  not  have  been  allowed  the  opening 
and  close  of  the  case.  Tlie  aflirmative  was  on  defendants 
all  the  way  through  the  trial.  The  plea  and  stipulation 
amounted  to  no  more  than  special  pleas,  and  even  when  the 
issue  is  allowed  to  stand,  if  it  be  merely  formal  the  defendant 
may  open  and  close,  and  it  is  considered  a  right:  1  Greeuleaf's 
Ev.,  Sec.  76;  Homan  v.  Tliompson,  6  Car.  &  P.  717  (21  E.  C. 
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L.  645);  Smart  v.  Eayner,  Ibid.  p.  721,  (21  E.  C.  L.  656);  Mills 
V.  Oddy,  Ibid.  p.  728  (21  E.  C.  L.  669). 

Mr.  E.  0.  Hagar  and  Mr.  A.  O.  Marshall,  for  appellee  ; 
cited  R  S.,  Ch.  110,  §  23  ;  Keith  v.  Kellogg,  97  111.  147  ;  Frear 
v..Com  Nat.  Bk.*73  HI.  473;  Hill  v.  Himllton,  74    III.  437. 

Ab  to  opening  and  close :  1  Greenleaf  on  Ev.,  75  ;  Hud- 
dle V.  Martin,  54  III.  258  ;  Kolls  v.  Davis,  57  111.  261  ;  Kent  v. 
Mason,  79  111.  540  ;  Colwell  v.  Brower,  75  111.  516  ;  Harvey  v. 
Ellithorpe,  26  III.  418;  Topper  v.  Snow,  20  111.  434;  C.  B.  & 
Q.  R.  R  Co.  v.  Bryan,  93  111.  126 ;  Amos  v.  Hughes,  1  M.  & 
Rob.  494;  McReynolds  v.  B.  &  O.  River  Ry.  Co.,  106  111.  152; 
Williama  v.  Shiip,  12  Bmdwell,  454;  South  Park  Cora'rs  v. 
Trustees,  107  111.  489. 

Baker,  J.  In  the  early  part  of  1884  Frederick  W.  Wood- 
ruflf  and  A.  L.  Jones  purchased  some  sixty  thousand  bushels 
of  Kansas  corn  and  had  it  stored  in  special  bins,  to  their  order, 
in  the  Joliet  elevator  at  Joliet,  Illinois.  A  part  of  this  corn 
was  disj^osed  of  during  the  spring,  and  on  the  19th  of  June 
they  shipped  to  Chicago  five  car  loads  of  it,  which  an*ived 
there  at  an  early  hour  on  the  morning  of  the  20th.  This  left 
some  forty-one  thousand  three  hundred  and  seventy-three 
bushels  still  on  hand,  of  which  about  seven  thousand  bushels 
were  recognized  as  being  in  a  bad  condition  and  had  been 
separated  from  the  rest;  and  there  was  a  question  as  to  the 
real  condition  of  the  residue,  and  as  to  whether  or  tiot  it 
would  pass  inspection  at  Chicago  as  No.  2  corn.  The  whole 
of  this  cora  yet  on  hand,  that  which  was  damaged  as  well  as 
that  which  was  supposed  to  be  good,  was  either  on  the  19th 
or  on  the  20th  of  June,  sold  to  H.  S.  Carpenter  &  Company, 
grain  dealers  at  Joliet  and  appellants  herein,  at  fifty-four  cents 
a  bushel.  Fifteen  thousand  dollars  of  the  price  agreed  to  be 
paid  for  the  com  has  been  paid,  and  the  present  controversy 
grows  out  of  an  attempt  to  enforce  the  collection  of  a  promis- 
sory note  for  $7,341.82  given  for  the  residue  of  the  purchase 
money.  The  note  was  made  payable  to  the  First  National 
Bank  of  Joliet,  appellee,  but  it  is  admitted  that  it  is  not  the 
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property  of  tlie  bank,  but  that  Woodruff  &  Jones  are  the 
real  owners  of  it. 

On  tlie  11th  of  July,  1884,  the  note,  a  warrant  of  attorney,' 
affidavit,  declaration  and  cognovit  were  filed  in  the  office  of 
the  clerk  of  the  Circuit  Court  of  Will  county,  and  the  judg^ 
ment  thereon  by  confession  entered  in  vacation  for  $7,377.34 
against  appellants  and  in  favor  of  appellee.  The  declaration 
filed  desci-ibed  a  note  dated  the  19th  day  of  Julyy  1884^  instead 
of  a  note  bearing  date  the  19th  of  June^  1884. 

On  the  24th  of  July  an  order  was  made  by  the  circuit 
fudge,  in  vacation,  staying  the  jexecutiou  that  had  been  issued 
on  the  judgment ;  and  at  the  September  term  of  the  court,  on 
the  motion  of  appellants,  the  judgment  was  opened  and  they 
were  let  in  to  plead,  and  an  order  was  made  that  tlie  judgment 
shonld  stand  as  secnrity.  The  general  issue  was  filed,  and 
with  it  a  stipulation  that  any  evidence  might  be  given  under 
it  which  could  have  been  given  under  any  special  pleas ;  and 
by  leave  of  the  court  the  declaration  was  amended  by  striking 
out  the  word  "July"  in  the  description  of  the  note,  and  sub- 
stituting therefor  the  word  "June." 

After  the  case  was  called  for  trial  at  the  January  term, 
1885,  the  appellants  moved  the  court  to  enter  an  order  allow- 
ing to  them  the  opening  and  close  of  the  cause,  the  appellants, 
for  the  purposes  of  the  motion  and  the  trial  of  the  cause  if 
granted,  admitting  the  execution  anJ^  delivery  of  the  j^rom's- 
sory  note  attached  to  the  declaration ;  but  the  motion  was 
overruled  and  an  exception  taken. 

Upon  the  trial  the  contention  of  appellants  was,  that  the 
purchase  of  the  corn  was  made  on  the  20th  of  June,  an  J  was 
conditional  that  the  five  car  loads  that  had  been  shipjed  to 
Ch*>3ago,  and  which  was  similar  corn  to  the  great  bulk  of  that 
included  in  the  purchase,  had  passed  inspection  at  Chicago  as 
Ifo.  2  corn;  and  that  to  in  due  3  the  closing  of  the  contract. 
Woodruff  fraudulently  represented  to  them  that  said  five 
ear  loads  had  passed  such  inspection  as  No.  2  corn,  and  dis- 
played to  them  a  telegram  of  that  dale,  fraudulently  sent  by 
his  partner,  Jones,  from  Chicago,  which  read:  "Corn  in- 
spected; all  right."     They  fui-ther  claimed  that  the  corn  was 
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purchased  for  the  Philadelj^hia  market  and  was  intended  to 
fill  contracts  they  had  with  Gill  &  Fisher,  limited,  of  PhDa- 
delphia,  for  "sail"  cora,  and  with  other  Philadelphia  firms, 
and  that  the  vendors  knew  this ;  and  that  it  was  also  known 
to  the  vendors  that  they  intended  to  make  a  mixture  of  No.  2 
Chicago  corn  with  dry  i-ejocted  Illinois  corn,  t^vo  thirds  of  the 
first  to  one  third  of  the  latter,  and  thereby  produce  a  quality 
of  corn  which  would  pass  inspection  at  Philadelphia  as 
"sail "  corn,  and  which  could  be  turned  in  on  their  contracts; 
that  the  corn  sent  to  Chicago  was. inspected  there  as  "re- 
jected corn,  soft  and  souring ; "  and  that  the  corn  purchased 
by  appellants,  or  most  of  it,  was  immediately,  and  before  they 
had  notice  of  the  actual  result  of  the  Chicago  inspection, 
mixed  with  Illinois  Com  and  shipped  to  Philadelphia,  and  ar- 
rived there  in  bad  condition,  did  not  pass  inspection  as  "sail " 
corn,  and  was  sold  and  disposed  of  there  at  a  considerable 
loss.  It  was  claimed  by  appellants  that  this  loss  was  sufficient 
to  pay  the  whole  amount  of  the  principal  and  interest  of  the 
note,  and  thoy  sought  to  set  off  this  damage  against  it 

Tlie  contention  on  the  part  of  appellee  was,  that  the  contract 
was  closed  on  the  19th  of  June ;  that  Woodruff  &  Jones 
simply  sold  the  grain  on  its  merits,  and  after  full  inspection 
by  appellants;  that  they  did  not  wan*ant  either  its  quality  or 
condition,  and  that  the  telegram  of  the  20th  of  June  had 
nothing  to  do  with  the  making  of  the  contract ;  and  further, 
that  they  had  no  notice  it  was  intended  for  the  Philadelphia 
market,  or  to  fill  contracts  there. 

The  verdict  was:  "We,  the  jury,  find  the  issue  joined  in 
favor  of  the  plaintiff,  and  assess  its  damages  on  tlie  11th  day 
of  July,  1884:,  at  Ip5,841.80."  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  interposed  by  appellants  and  over- 
ruled. Judgment  was  then  rendered  upon  the  judgment  in 
vacation  by  confession,  on  the  11th  day  of  July,  1884,  for  the 
amount  of  the  verdict,  $5,841.80,  with  legal  interest  on  said 
sum  from  July  11,  1884,  and  costs;  and  the  clerk  was  or- 
dered to  indorse  the  amount  of  the  verdict  upon  all  execu- 
tions issued  upon  the  judgment,  as  the  only  sum  which^  with 
interest  and  costs,  should  be  collected. 
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The  Practice  Act  provides  that  at  any  time  before  final  judg- 
ment in  a  civil  suit,  amendments  may  be  allowed  in  any  mat- 
ter, either  of  form  or  substance,  in  any  process,  pleading  or 
proceeding,  which  may  enable  the  plaintiff  to  sustain  the 
action  for  the  claim  for  which  it  was  intended  to  be  brought, 
or  the  defendant  to  make  a  legal  defense.  When  a  judgment ; 
is  entered  by  confession,  by  virtue  of  a  warrant  of  attorney,  ; 
and  the  defendants  against  whom  it  is  rendered  make  applica- 
tion to  the  court,  and  upon  their  own  motion. ha ve  su  h 
judgment  opened  for  the  purpose  of  letting  in  a  defense,  then 
the  time  of  final  judgment  in  the  suit,  according  to  the  true 
intent  and  meaning  of  this  statute,  is  the  time  at  which,  after 
the  defendants  have  been  let  in  to  plead,  the  final  judgment 
or  adjudication  of  the  trial  court  upon  the  controvei'sy  be- 
tween the  parties  is  made.  When,  then,  the  appellants  were 
allowed  to  come  in  and  defend  against  the  judgment  by  con- 
fession in  vacation,  this  opened  up  the  pleadings  and  proceed- 
ings to  such  an  extent  that  the  court  could  properly  permit 
an  amendment  to  the  declaration,  for  the  purpose  of  correct- 
ing a  mere  clerical  error,  and  thereby  obviate  a  variance 
between  it  and  the  note  in  suit.  That  the  use  of  the  word 
"  July  "  instead  of  the  word  "  June  "  in  the  declaration  was  a 
mere  mistake  of  the  variance,  was  apparent  net  only  from  the 
note  itself,  and  the  letter  of  attorney,  which  were  on  file  in 
the  case,  but  from  the  fact  that  an  impossible  date  was  stated 
in  the  declaration,  as  it  would  be  preposterous  to  suppose 
that  a  judgment  could  be  entered,  on  the  11th  day  of  July, 
1884,  upon  a  promissory  note  not  executed  until  the  19th  of 
July,  1884.  Courts  of  law  exercise  an  equitable  jurisdiction 
over  judgments  entered  by  confession  upon  notes  accompanied 
by  warrants  of  attorney,  and  it  is  necessary,  to  satisfy  the 
demands  of  justice,  that  they  should  possess  it,  and  exercise 
it  liberally  in  all  proper  cases.     Hall  v.  Jones,  32  111.  38. 

Tlie  fact  the  amendment  was  made,  obviates  the  point  urged 
that  the  judgment  entered  in  vacation  was  void,  for  the 
reason  the  power  of  attorney  only  authorized  the  confession 
of  a  judgment  on  a  note  dated  the  19th  of  June^  1884, 
whereas  the  declaration  counted  only  upon  a  note  dated  July 
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19,  1884,  and  the  cognovit  confessed  a  judgment  upon  the 
pi*omi6o  and  undertaking  mentioned  in  the  declaration,  the 
attorney  thereby  exercising  a  power  and  authority  that  had 
not  been  conferred  upon  him ;  and  for  the  farther  reason, 
such  being  the  state  of  the  record,  the  clerk  had  no  ]K)wcr 
upon  tlie  papers  filed,  to  enter  up  the  judgment  There 
might  be  some  force  in  this  objection,  had  the  amend  uient 
not  been  made.  As  the  record  stands,  we  think  the  cases  of 
Roundy  v.  Hunt,  24  111.  598,  Chase  v.  Dana,  44  Id.  262,  and 
Tucker  v.  Q-ill,  61  Id.  236,  have  no  application.  In  Roundy 
V.  Hunt,  the  motion  was  to  vacate  and  set  aside  the  judgment, 
and  not,  as  in  this  case,  merely  to  open  the  judgment  and 
allow  the  defendants  to  file  pleas;  and  moreover,  no  amend- 
ment had  been  made  during  the  defect  in  the  record.  Jn 
Chase  v.  Dana  and  Tucker  v.  Gill,  the  defects  in  the  records, 
which  rendered  the  judgments  void,  had  never  been  purged 
therefrom  by  amendments  made  in  the  trial  courts.  In  the 
case  before  us,  the  alleged  error  was  eliminated  from  the 
record  in  the  nisi  prius  court,  while  the  record  was  still 
before  the  court,  and  after  the  judgment  and  proceedings  had 
been  opened  up  at  the  instance  of  appellants  themselves. 

Objection  is  made  to  the  action  of  the  court  in  refusing  to 
permit  appellants  to  open  and  close  the  case  upon  the  tria\ 

The  rule,  as  held  in  this  State  is,  that  the  paily  against  whom 
judgment  would  be  given  in  case  no  proof  was  offered  on 
either  side  has  the  burden  of  proof,  and  has  the  right  to  open 
and  close  the  case.  C,  B.  &  Q,  R.  R.  Co.  v.  Bryan,  90  III 
126  ;  McReynolds  v.  B.  &  O.  Ry.  Co.,  106  Id.  152 ;  fcSouth 
Park  Com'rs  v.  Trustees,  107  Id.  489. 

Tested  by  the  pleadings,  the  burden  of  proof  was  undoubt- 
edly upon  appellee,  the  plaintiff  below.  The  only  plea  was  the 
general  issue,  with  a  stipulation  that  special  matter  might  be 
given  in  evidence  under  it  and  under  the  pleadings.  If  the 
note  had  not  been  given  in  evidence,  or  other  evidence  offered 
by  either  party,  the  judgment  would  have  been  against  the 
plaintiff.  Was  the  burden  shifted  by  the  proceedings  had 
after  the  case  was  called  for  trial  ?  It  will  be  noted  that  aj)- 
pellants  did  not  file  a  written  admission  of  the  execution  and 
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delivery  of  the  note  sued  on,  or  otherwise  stipulate  upon  the 
record,  or  even  oflfer  to  stipulate,  that  they  did  or  would  make 
such  admission  of  execution  and  delivery  even  for  the  pur- 
poses of  the  pending  trial,  but  merely  made  a  qualified  and 
conditional  oflfer  that  they  would  make  such  an  admission  if 
.  their-  motion  was  gi-anted.  But  tlieu'  motion  was  not  allowed, 
and  so  no  admission  of  the  execution  and  delivery  was 
made,  or  even  affii*niatively  appeared  upon  the  record.  If  ap- 
pellants really  desired  theo|)ening  and  closing  of  tlie  case,  and 
-  for  the  purpose  of  obtaining  it  were  willing  to  admit  a  prima 
facie  case  in  the  plaintiflf,  they  should  have  filed  such  plead- 
ings as  would  have  led  to  that  result,  or  at  the  very  least  have 
made  an  unqualified  and  unconditional  admission  that  would 
bo  patent  upon  the  record  and  shift  the  burden  of  proof 
upon  tliemselvcs  ;  they  might  then  have  been  in  condition  to 
insist  as  matter  of  right  they  were  entitled  to  open  and  close 
at  the  trial.  But,  instead  of  this,  tliey  made  a  conditional 
oflfer,  which  was  not  accepted,  and  tried,  as  it  were,  to  drive 
a  bargain  with  the  court.  We  think  there  was  no  error  in 
overi'uling  their  motion  in  that  behalf. 

Although  the  verdict  in  the  case  in  form  found  the  issues 
joined  in  favor  of  the  plaintiflf,  yet  it  is  apparent  from  the 
record  that  upon  the  mainly  controverted  issue  the  finding  of 
the  jury  was  for  the  defendants,  who  are  appellants  here. 
The  amount  of  principal  and  interest  due  upon  the  note  on 
July  11,  1884,  the  date  of  the  judgment  by  confession,  was 
$7,377.24,  and  that  judgment  was  for  that  amount.  The  ver- 
dict of  the  jury  was  special,  and  assessed  the  damages  to  be 
$5,841.80  on  the  11th  day  of  July,  1884.  It  is  manifest 
the  jury  made  a  deduction  from  the  amount  which  otherwise 
would  have  been  due  upon  the  note  at  that  date  of  $1,535.44, 
and  under  the  evidence  this  could  only  have  been  done 
upon  the  ground  that  appellants  had  established,  by  the 
receipt  of  the  evidence,  that  the  Kansas  com  had  been  pur- 
chased by  them  on  the  2()th  of  June,  and  on  the  false  repre- 
sentation to  them  by  Woodruflf  &  Jones  that  the  five  cars  of 
Kansas  corn  shipped  to  Chicago  had  passed  inspection  there 
and  been  graded  as  No.   2  corn,  and  that  in  consequence 
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thereof  appellants  were  entitled  to  damages  to  the  amount  of 
$1,535.44,  and  to  have  the  same  set  off  against  or  allowed  by 
way  of  recoupment  on  the  amount  tliat  otherwise  would 
have  been  due  upon  the  note.  There  is  no  pretense  other- 
wise afforded  by  the  evidence  for  making  the  deduction.  The 
verdict  of  the  jury  was  evidently  based  on  this  theory :  that 
the  sale  was  predicated  upon  the  false  and  fraudulent  state- 
.ment  of  the  vendors  that  the  five  car  loads  of  the  com  sent 
to  Chicago  had  passed  inspection  as  No.  2  corn ;  but  that 
either  Jones  &  Woodruff  had  no  notice  the  corn  pur- 
chased was  to  fill  existing  contracts  in  Philadelphia^  or  that 
there  was  in  the  evidence  no  competent  and  legal  proofs  of 
damages  to  be  based  on  Philadelphia  re<sales.  The  jury  must 
further  have  considered  the  Kansas  com  in  the  elevator  to  be 
virtually  and  substantially  Chicago  com,  and  for  the  i-easou 
the  freight  on  it  to  Chicago  was  already  paid  by  virtue  of  the 
tenns  of  the  contract  under  which  it  had  been,  transported 
fi*om  Kansas ;  and  that  therefore  the  basis  of  damages  under 
the  evidence  before  them  was  the  difference  between  the 
price  for  which  the  com  was  sold  to  appellants,  fifty-four 
cents  a  bushel,  and  the  average  for  which  the  five  cars  sold  in 
Chicago,  L  e,  four  cars  at  fifty  cents  a  bushel,  and  one  car  at 
fifty-two  cents  a  bushel.  A  calculation  upon  this  basis  pro- 
duces substantially  tlie  verdict  that  was  returned.  "We  think 
that  the  evidence  conclusively  establishes  the  fact  that  the 
note,  although  dated  June  19th,  was  actually  written  and 
.  signed  on  the  20th  of  June  ;  and  that  the  view  that  %vas  evi- 
dently taken  by  the  jury  of  the  whole  case,  to  judge  from 
their  verdict,  was  fully  justified  by  the  evidence  Avhich  was* 
before  them. 

The  verdict  of  the  jury  having  been  for  appellants  on  the 
issue  whether  the  purchase  was  induced  by  the  telegi*am  and 
representations  as  claimed,  it  l)ecomes  wholly  unnecessary  to 
consider  many  of  the  objections  made  by  them  to  the  rulings 
of  the  court  upon  the  admissibility  of  testimony,  and  for  the 
reaBon  the  proposed  testimony  bore  only  upon  that  issue,  and 
it  having  been  found  in  theu-  favor  they  were  not  damnified 
by  such  rulings. 
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The  court  refused  to  admit  the  testimony  of  either  of  the 
appellants  with  reference  to  the  amounts  they  had  received 
for  the  coi-n  shipped  to  Philadelphia,  as  it  was  based  solely  on 
the  rej  orts  made  to  them  by  the  several  parties  to  whom  it 
had  been  consigned,  and  who,  after  it  had  arrived  in  bad  con- 
dition and  failed  to  grade,  upon  inspection,  as  "  sail "  corm 
refused  to  receive  it  upon  their  contracts,  and  under  arrange- 
ments made  with  appellants,  disposed  of  it  as  best  they  could 
upon  the  market  for  account  of  consignors.  This  was  but 
hearsay  testimony,  and  it  was  properly  excluded  from  the  jury. 

We  regard  but  a  single  one  of  the  instructions  given  at  the 
instance  of  appellee  as  objectionable  ;  that  was  tlie  9th,  and  as 
it  referred  only  to  the  issue  that  the  jury  decided  in  favor  of 
appellants,  it  is  plain  they  were  not  injured  by  it. 

Exception  is  taken  to  the  action  of  the  court  in  refusing  one 
of  the  instructions  requested  by  the  appellants.  We  think  the 
ruling  of  the  court  thereon  was  proper.  It  was  with  reference 
to  the  measure  of  damages ;  and  under  it,  if  the  jury  found 
the  defendants  were  entitled  to  recover  any  damages,  even  if 
it  was  upon  the  theory  upon  which  tho  verdict  was  afterwai'd 
found,  then  they  were  directed,  and  without  any  reference  to 
whether  Woodniff  &  Jones  had  any  notice  of  the  Philadel- 
phia re-sales  or  not,  or  even  knew  the  corn  was  intended  for 
the  Philadelphia  market,  to  compute  the  damages  upon  the 
basis  of  such  re-sales,  and  of  any  extra  expenses  paid  on  ac- 
count of  the  gi-ain  being  in  bad  condition.  The  insti'uction 
was  probably  improper  on  other  grounds,  which  it  is  deemed 
unnecessary  now  to  consider. 

We  find  no  error  in  the  record  which  should  reverse,  and 
it  is  therefore  aflSrmed. 

AflSrmed. 
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First  National  Bank  of  Monmouth 

V. 

^  ^j  John  C.  Dunbar,  AdmV,  etc. 

1.  Banks— Special  dkpositb  appropriated. — If  a  special  deiKisit  in  a 
bank  is  wrongfully  transferred  by  the.  bank  or  its  cashier  and  pnt  with  the 
funds  of  the  bank,  and  reported  and  treated  by  the  bank  as  a  part  of  its 
assets,  this  constitutes  a  conversion,  and  no  demand  and  refusal  is  necessary 
to  maintain  trover. 

2.  Evidence— Parties  in  interest— Directors. — ^In  a  suit  brong-ht 
by  one  suing  as  an  administrator  of  a  deceased  person  against  a  bank  the 
testimony  of  the  directors  of  the  bank  is  incompetent,  as  they  are  parties 
in  interest. 

Error  to  the  Circuit  Court  of  "Warren  county ;  the  Hon. 
A.  A.  Smith,  Judge,  presiding.  Opinion  filed  June  14, 
18S6. 

Messrs.  Grieb  &  Dryden  and  Messrs.  Kirkpatbick  & 
Alexander,  for  plaintiff  in  eiTor. 

Messra.  Matthews  &  Peacock  and  Messrs.  McKekzib  & 
Calkins,  for  defendant  in  error. 

Baker,  J.  This  action  was  for  the  recovery  of  the  value 
of  four  Koseville  township  bonds,  of  the  par  value  of  one 
thousand  dollars  each,  claimed  to  have  been  deposited  for  safe 
keeping  with  plaintiff  in  error  by  the  intestate  of  defendant 
in  error.  The  first  and  second  counts  in  the  declaration  were 
in  case,  for  the  loss  of  the  bonds  through  negligence;  and  the 
third  count  was  in  ti'over,  for  the  wrongful  conversion  of  the 
bonds.  The  finding  of  the  jury  was  for  defendant  in  error 
on  the  third  count  specifically  and  only,  and  was  therefore  a 
virtual  finding  for  plaintiff  in  error  on  the  first  and  second 
counts.  Judgment  was  rendered  on  the  verdict  for  $4,200 
damages  and  for  costs. 

Does  the  evidence  show  that  Byers,  defendant  in  error's 
intestate,  ever  deposited  any  bonds  with  the  bank?    And  does 
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it  otlierwise  snfficiently  sustain  the  verdict?  "When  Oakley, 
the  bank  examiner^  took  possession  of  the  bank  and  its  prop- 
erty, on  the  8th  day  of  April,  1884,  he  fonnd  among  its 
assets  six  Boseville  township  bonds,  of  the  denomination 
of  $1,000  each,  of  the  issue  of  1881.  It  does  not  appear 
from  the  testimony,  otherwise  than  as  here  often  suggested, 
when,  where  or  from  whom  these  six  bonds,  or  any  of 
them,  were'  procured;  and  they  were  not  msntioned  in  any 
entry  upon  the  books  of  the  bank,  or  in  any  report  made  by 
it^  as  a  part  of  the  assets  of  the  bank  prior  to  the  report  to 
the  comptroller  of  October  2, 1883.  The  evidence  shows  that 
March  17,  1882,  Byers  gave  to  Hubbard,  the  cashier  of  the 
bank^  his  check  on  the  bank  for  $3,950,  which  was  on  that  day 
paid  by  the  bank  out  of  moneys  he  had  on  deposit  there,  and 
charged  up  against  him  on  the  books  of  the  bank,  in  the  body 
of  which  check  it  was  stated,  in  the  handwriting  of  the  cash- 
ier, that  it  was  for  four  Roseville  township  bonds  of  $1,000 
each;  and  also  that  on  the  same  day  a  receipt  was  given  by 
the  cashier  to  Byers  for  four  bonds  of  Roseville  township  of 
$1,000  each,  in  which  it  was  expressed  that  they  were  received 
"for  safe  keeping  in  our  vault."  In  the  pass  book  of  Byers 
with  the  bank  there  appears,  in  the  handwriting  of  the  cash- 
ier, a  credit  of  the  date  of  June  4,  1883,  of  $240  for  "  bond 
interest;"  this  would  be  the  amount  of  the  interest  coupons 
that  fell  due  on  June  iirst  on  four  of  these  bonds,  and  it  ap- 
pears that  the  intestate  did  not  have  or  claim  to  have  any 
bonds  other  than  these  in  the  bank.  A  conversation  between 
the  deceased  and  one  Curry  was  given  in  evidence  by  plaintiff 
in  error,  which  was  to  the  effect  that  ho,  the  deceased,  had 
never  seen  the  bonds,  but  that  the  cashier  had  bought  them 
for  him.  The  documentary  evidence  of  defendant  in  eiTor 
was  supplemented  by  the  testimony  of  Hubbard,  the  default- 
ing cashier  of  the  bank,  whose  statements  were  in  entire  con- 
fonnity  with  and  in  corroboration  of  the  truth  of  that  which 
appears  upon  the  face  of  the  check,  receipt,  bank  book  and 
pass  book.  It  is  urged,  however,  that  there  were  but  thirteen 
of  these  bonds  issued  ;  that  six  of  them  belonged  to  the  bank, 
and  the  whereabouts  of  the  others  wore  accounted  for  on  the 
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trial,  and  that  therefore  it  is  impossible  that  Byers  could  have 
deposited  fom*  of  Lhem  with  the  bank  on  the  17th  of  March, 

'  1882.  This  is  assuming  as  an  established  fact  that  the  bank 
had  and  owned  six  of  these  bonds  at  that  date,  whereas  the 
evidence  does  not  show  that  the  bank  either  had  or  claimed 
them  prior  to  the  time  of  the  report  of  the  date  of  October 
2,  1883. 

We  think  that  from  the  evidence  the  jury  were  justified  in 
believing  that  the  cashier  bought  the  bonds  on  or  prior  to  the 
17th  of  March,  1882,  for  Bycrs,  that  they  were  paid  for  by 
the  check,  and  left  on  special  deposit  in  the  bank ;  that  the 
interest  coupons  were  collected  by  the  bank -for  and  credited 
to  Byers;  and  that  afterward,  and  prior  to  the  2d  of  October, 
1883,  the  cashier,  for  the  purpose  of  covering  up  to  some  ex- 
tent his  embezzlement  of  the  bank  funds,  abstracted  these 
bonds  from  the  special  deposit  envelope  in  which  they  had 
been  placed  along  with  other  papers,  and  transferred  them  to 
the  funds  of  the  bank  and  incorporated  them  as  a  part  of  its 
assets.  Even  if  it  had  affirmatively  appeared  that  the  bank 
owned  these  six  bonds  prior  to  the  ti-ansaction  between  Byers 
and  Hubbard,  yet  the  jury  would  have  been  justified  in  find- 
ing for  defendant  in  error;  for  Hubbard  was  the  cashier  of 
the  bank,  and  its  agent  with  whom  third  parties  were  to  deal, 
and  had  a  right  to  sell  and  dispose  of  its  choses  in  action  and 
other  personal  property.  It  is  urged  that  the  only  reasonable 
explanation  of  the  transaction  is  that  Byers  gave  his  check  to 
Hubbard,  intending  to  make  him  his  agent  to  purchase  bonds 
for  him,  and  that  instead  of  doing  so,  Hubbard,  after  giving 
the  receipt,  drew  and  used  the  funds  himself.  Tliis  theory  is 
inconsistent  with  the  papera  that  were  signed  at  the  time,  and 
the  jury  did  not  arrive  at  the  conclusi  n  suggested  from  the 
evidence  that  was  before  them,  and  we  can  not  say  the  conclu- 
sion they  reached  was  not  the  more  reasonable  one. 

^  We  think  there  is  no  merit  in  the  point  that  no  demand  for 
the  bonds  was  made  until  after  the  bank  examiner  had  taken 
possession  of  them,  and  it  was  beyond  the  power  of  the  bank 
to  comply  with  such  demand.  If  the  special  deposit  was 
wrongfully  transferred  by  the  bank  or  its  cashier,  and  put 
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with  the  funds  of  the  bank,  and  reported  and  treated  by  the^ 
bank  as  a  part  of  its  assets,  then  this  was  a  conversion,  and  no 
demand  and  refusal  was  necessary  in  order  to  maintain  trover. 
But  if  the  bonds  should  be  regarded  as  a  special  deposit,  not- 
withstanding such  tiiinsfer,  yet  the  bank,  although  it  had 
failed  and  its  property  was  in  the  hands  of  the  federal  author- 
ities, had  the  right  and  power,  under  section  6228  of  the  Re- 
vised Statutes  of  the  United  States,  "  to  deliver  special  de- 
posits." 

Errors  are  assigned  in  reference  to  some  of  the  rulings  of 
the  court  upon  the  trial,  and  uix)n  the  instructions. 

The  point  is  made  that  defendant  in  error  was  permitted 
to  put  two  or  three  leading  questions  to  Hubbard,  over  the 
objections  of  plaintiflf  in  error.  The  objections  were  genera^ 
and  it  does  not  appear  they  were  as  to  matter  of  form,  or 
placed  upon  the  ground  the  questions  were  loading,  and  it 
is  plain  from  tlie  record  that  they  did  not  elicit  categorical, 
or  even  satisfactory  answers ;  and  besides  this,  trial  courts 
must  be  allowed  to  exercise  a  large  discretion  in  the  matter 
of  leading  questions.  Tlie  objections  to  the  questions  pro- 
pounded to  Guy  Stapp  were  properly  sustained  ;  the  answers 
called  for  were  with  reference  to  matters  that  were  rea  inter 
alios  acta,  and  would  have  been  but  secondary  evidence,  even 
as  to  such  transactions  between  other  parties.  There  was  no 
error  in  holding  that  the  testimony  of  the  directors  of  the 
bank  was  incompetent  evidence.  They  were  all  stockholders 
and  parties  in  interest,  and  defendant  in  error  was  suing  as  the 
administrator  of  a  deceased  person.  Although  Hubbard  may 
have  been  the  agent  of  Byers  in  the  purchase  of  the  bonds, 
yet  that  would  not  have  the  eflfect  to  render  them  competent 
to  testify  to  the  matters  it  was  proposed  they  should,  under 
the  second  exception  of  section  two  of  the  Evidence  and  Depo- 
sitions Act ;  it  was  not  proposed  to  examine  them  with  ref 
erence  to  any  conversation  or  transaction  that  took  place 
between  Hubbard  (such  agent)  and  the  bank,  or  even  with  ref- 
erence to  the  conversation  or  transaction  that  transpired  be- 
tween Hubbard  and  Byei-s.  The  questions  put  to  Stapp  and 
Young,  on  cross-examination,  were  in  respect  only  to  the  is- 
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sues  formed  on  the  first  and  second  counts  of  the  declaration, 
and  had  reference  solely  to  the  alleged  negligence  of  plaintiff 
in  error ;  and  as  those  issnes  were  found  in  its  favor  by  the 
jury,  no  harm  watS  done. 

Tlie  refused  instructions  asked  by  plaintiff  in  error  also 
were  relevant  only  to  the  two  counts  upon  which  the  jury 
failed  to  find  a  verdict  for  plaintiff  in  error,  and  the  same  re- 
mark may  be  made  in  reference  to  the  two  instructions  that 
were  modified  by  the  court  It  is  therefore  deemed  unneces- 
sary to  consider  the  rulings  made  by  the  court  thereon. 

The  first  instruction  for  defendant  in  error  was  limited  to 
the  count  in  trover,  and  as  applied  to  that  count,  it  was  sub- 
stantially correct.  Although  some  of  the  unnecessary  state- 
ments therein  were  rather  too  broadly  expressed,  yet  the 
substance  of  it  was,  that  if  the  bank  received  the  bonds  for 
safe  keeping,  it  was  bound  to  return  them  upon  demand; 
otherwise  defendant  in  error  would  recover  in  trover,  unless 
som3  good  excuse  was  shown  by  the  evidence  for  non-deliv- 
ery. 

The  third  and  fourth  instructions  contained  the  propositions 
that  the  true  and  legal  owner  of  personal  property  is  never 
divested  of  his  title  by  the  unauthorized,  wrongful  act  of  any 
other  person,  and  that  the  person  who  buys  stolen  property, 
acquires  no  title  as  against  the  tnie  owner.  The  court  evi- 
dently did  not  bear  in  mind  that  the  property  involved  in  this 
litigation  consisted  of  bonds  payable  to  bearer,  and  transfera- 
ble by  delivery,  and  that  they  were  commorcial  paper.  The 
rule  stated  as  above  by  the  court  in  these  instructions  has  no 
application  to  such  paper,  at  least  when  it  has  passed  into  the  ' 
hands  of  a  purchaser  for  value,  without  notice.  The  state- 
ment in  the  third  inatniction  was  perhaps  sufliciently  qualified 
by  the  language  that  followed,  but  there  was  no  such  qualifi- 
cation to  the  fourth.  However,  the  instructions  must  be 
considered  from  the  standpoint  of  the  facts  of  the  particular 
case  on  trial.  Hubbard  was  the  cashier  of  the  bank,  from  the 
date  of  the  purchase  of  the  bonds  by  Byers  to  the  day  tlie 
bank  closed ;  and  although  he  may  have  been  the  agent  of 
Byers  in  making  the  original  purchase,  yet  such  agency 
ended  when  that  purchase  was  closed,  and  in  the  matter  of  the 
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special  deposit  he  wa^  the  agent  of  the  bank,  and  notice  to 
him  that  tlie  bonds  were  held  as  a  special  deposit  and  for 
safe  keeping,  and  were  the  property  of  Byers,  was  notice  to 
the  bank  of  the  same  facts.  The  evidence  is  undisputed  that 
Unbbai-d,  as  cashier  and  agent  for  the  bank,  procured  for  it  all 
six  of  the  bonds,  and  if  four  of  the  bonds  so  procured  were  the 
bonds  of  ByeiTB,  then,  howsoever  they  were  procured,. whether 
by  purchase  or  otherwise,  Hubbard,  in  such  transaction,  had 
notice  of  the  ownership  and  title  of  Byers,  and  through  him, 
its  cashier  and  agent,  the  bank  had  the  same  notice  he  had, 
and  could  not  possibly  have  been  an  innocent  purchaser  ox 
holder  of  the  bonds.  It  is  a  well  settled  doctrine  of  the  law 
that  notice  to  the  agent  is  notice  to  the  principal.  We  think 
that  in  the  light  of  the  evidence  the  incorrect  statements  of 
the  law  contained  in  these  instructions  could  not  have  mis- 
led the  jury  to  tlie  detriment  of  plaintiflE  in  error. 

We  see  no  valid  objection  to  the  fifth  instruction ;  it  merely 
left  it  to  the  jury  to  decide  in  regard  to  tlie  credibility  of  the 
witnesses  and  the  truthfulness  of  the  several  and  various  state- 
ments made  by  them. 

We  may  remark  that  the  instractions  as  a  series  were  care- 
lessly and  inaccurately  drawn,  but  that  we  are  unable  to  see 
that  they  could  have  worked  an  injury.  The  salient  points 
to  establish  the  case  of  the  plaintiff  below  were  the  facts  that 
a  special  deposit  was  made  as  claimed,  and  that  without  the 
knowledge  or  consent  of  the  depositor,  the  subject-matter  of 
such  deposit  was  transferred  to  the  general  funds  of  the  bank 
and  converted  to  its  use.  These  points  were  fully  and  explic- 
itly covered  by  the  instructions  given,  and  must  affirmatively 
have  been  found  by  the  jury.  It  is  immaterial ,  then,  that  as 
to  some  of  the  matters  of  detail  the  insti'uctions  were  not 
technically  con-ect. 

Those  that  were  given  at  the  instance  of  plaintiff  in  error 
presented  tlie  law  of  the  case  to  the  jury  as  fully  and  as 
favorably  as  could  in  reason  be  asked. 

We  find  in  the  record  no  error  that  should  revei'se  the 
judgment,  and  think  that  it  should  be  affirmed ;  and  it  is  so 
ordered. 

Afiii'med. 
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Charles  W,  Carroll 

V. 

Thomas  B.  Holmes. 

PBAcncB.— Briefs  in  type-writing  are  not  in  compliance  with  rule  22 
of  this  comt.  The  briefs  so  written  are  ordered  stricken  from  the  files  and 
the  judgment  reversed,  pro  forma^  under  rule  27. 

Appeal  from  tHe  Circuit  Court  of  Marshall  county ;  the 
Hon.  S.  S.  PAQBy  Jadge,  presiding.  Opinion  filed  June  18, 
1886. 

Mr.  F.  S.  PoTTEK,  for  appellant. 

Messrs.  Bitbns  &  Ong,  for  appellee. 

Feb  Curiak.  In  this  case  the  briefs  of  appellee  and  the 
reply  brief  of  appellant  are  both  written  with  "type- writers." 
Eule  22  of  this  court  provides  that  printed  briefs  will  be 
required  in  all  cases.  We  can  not  recognize  briefs  in  type- 
writing as  being  in  compliance  with  the  rule.  In  the  present 
instance,  some  of  the  copies  filed  are  legible,  while  others  are 
quite  illegible ;  and  no  doubt  this  latter  would  frequently  be 
\hQ  case  if  a  practice  of  this  kind  was  permitted. 

It  is  ordered  that  the  briefs  of  appellee  and  the  reply  briefs 
of  appellant  be  stricken  from  the  files ;  and  that  the  judgment 
be  reversed,  jpre>y5;/V7i^,  under  loile  27,  for  the  want  of  briefs 
on  the  part  of  appellee,  and  that  the  cause  be  remanded  for  a 
new  triaL 

Beversed  and  remanded. 
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19      565 
V.  106    •582 

Edwabd  a.  Lobd. 


1.  Practicb— Morrow  to  suppress  depositions.— A  motion  to  sup- 
press depositions  made  two  days  before  the  trial  is  in  apt  time. 

2.  Goods  sold  by  samw^b— Warranty. — In  every  sale  of  goods  by 
sample,  the  vendor  impliedly  warrants  the  quality  of  the  bulk  to  be  equal 
to  that  of  the  sample,  and  there  is  no  distinction  between  the  contract  as 
expressed  in  words  and  as  implied  by  law,  and  any  custom  or  usage  which 
would  be  competent  evidence  to  affect  the  rights  of  the  parties  under  the 
warranty  implied,  would  be  competent  under  the  same  warranty  expressed. 

3.  Usage  or  custom.— No  usage  or  custom  can  be  set  up  in  contraven- 
tion of  the  express  term?  of  a  contract;  but  a  usage  or  custom  may  add  new 
terms  not  expressed  in  or  covered  by  the  contract,  which  are  incidental  and 
not  repugnant  to  it. 

4.  Board  of  Trade  usaob.— Where  the  usage  sought  to  be  proved  had 
reference  to  the  method  ot  dealing  on  the  Board  of  Trade,  with  regard  to  the 
time  within  which  inspection  and  objection  to  corn  sold  by  sample  with  an 
express  warranty  that  the  bulk  was  equal  to  the  sample  should  be  made, 
held,  that  evidence  of  the  custom  was  competent,  as  this  point  of  in- 
spection and  time  for  objection  was  in  no  way  covered  by  the  express  con- 
tract, and  as  the  custom  was  reasonable  and  proper,  and  the  parties,  being 
Board  of  Trade  members,  must  be  presumed  to  have  dealt  with  reference 
to  it. 

(565) 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  June  9, 
1S86. 

Mr.  John  E.  Buske,  for  appellants;  as  to  evidence  of  cus- 
tom, cited  Bjwater  v.  Richardson,  1  Ad.  &  E.  508  ;  Smart 
V.  Hyde,  8  M.  &  W.  723;  Parker  v.  Ibbetson,  4  C.  B.  (U. 
8.)  346 ;  Dixon  v.  Dunham,  14  HI.  329 ;  Bailey  v.  Bensley, 
87  111.  556. 

Mr.  MiLLAJtD  E.  Powers  and  Mr.  Frank  E.  Lord,  for  -ap- 
]:)ellee  ;  as  to  evidence  of  custom,  cited  Dixon  v.  Dunham,  14 
111.  326 ;  Fay  V.  Strawn,  32  111.  302;  Cadwell  v.  Meek,  17  111. 
228 ;  Doshler  v.  Boers,  32  111.  368 ;  Barlow  v.  Lambert,  IS 
Ala.  704 ;  Yates  v.  Pym,  6  Taunt  446  ;  Van  Hoesen  v. 
Cameron,  20  N.  W.  Rep.  609  ;  Schenck  v.  Griffin,  38  N.  J.  L. 
471;  Stewai-d  v.  Scudder,  4  Zab.  96;  Spears  v.  Ward,  48 
Ind.  541. 

MoRAN,  J.  Before  the  trial  of  this  case  in  the  court  below, 
a  motion  was  made  by  defendants'  attorney  to  suppmss  the 
depositions  of  certain  witnesses  taken  in  the  State  of  Pennsyl- 
vania under  a  commission  addressed  "  To  W,  I.  Woodcock, 
Esq.,  HoUidaysburg,  Blair  county,  Pennsylvania,  or  to  any 
judge,  master  in  chancery,  notary  public,  or  justice  of  the 
]ieace  of  tlie  State  and  county  above  mentioned."  The  de[K)si- 
tion  appeared  to  have  been  taken  before  one  Ephi-aim  Gerst, 
a  notary  public,  and  the  certificate  was  signed  by  Gerst  as 
notary  public,  but  there  was  no  certificate  of  his  official  char- 
acter attached  to  or  accompanying  the  deposition.  The  mo- 
tion to  suppress  was  overruled.  This  was  error.  There  is 
nothing  in  this  record  to  show  that  defendants  had  in  any  way 
waived  or  forfeited  the  right  to  object  to  the  depositions  and 
to  have  them  suppressed  for  the  cause  assigned.  The  motion 
was  made  in  apt  time.  The  rule  as  established  in  this  State 
by  numerous  decisions  is,  that  such  motion  may  be  made  after 
leave  has  been  obtaiued  to  open  the  depositions  and  before 
the  trial  is  entered  upon.     A  motion  made  two  days  before 
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the  case  is  called  for  trial,  as  this  motion  was,  is  certainly  not 
too  late.  Corgan  v.  Anderson,  80  111.  95;  Kimball  v.  Cook,  1 
Gilm.  423;  T.  W.  &  W,  R,  R  Co.  v.  Baddelcy,  54  III.  19; 
Swift  V.  Castle,  28  III.  209;  R.  R.  I.  &  St  L.  R.  R.  Co.  v. 
McKinley,  64  111.  838;  Merchants'  Dispatch  Co.  v.  Leysor,  89 
HI,  48;  Kassing  v.  Mortimer,  80  HI.  602. 

This  action  was  brought  to  recover  for  a  breach  of  war- 
ranty in  the  sale  of  a  car  load  of  ear  com.  The  parties  plaint* 
iff  and  defendant  were  members  of  the  Chicago  Board  of 
Trade-  The  sale  of  the  com  in  question  was  by  sample,  and 
the  evidence  tended  to  show  with  an  expi*ess  warranty  that 
the  bulk  of  the  car  load  was  equal  to  the  sample.  After  the 
appellee,  Lord,  had  agreed  to  take  the  com,  he  gave  direc- 
tions that  it  should  bo  shipped  to  Cessna  Station,  Pennsyl- 
vania. The  shipping  directions  were  given  to  appellants' 
agent  who  made  the  sale  of  the  corn. 

The  main  controversy  in  the  case  gi'ows  out  of  tlie  ruling 
of  the  trial  court,  as  to  the  effect,  on  the  rights  of  the  respect- 
ive parties,  of  an  alleged  usage  or  custom  on  the  Chicago 
Board  of  Ti^ade^  that  corn  sold  by  sample  must  bo  inspected  by 
the  purchaser,  or  by  his  direction,  within  twenty-four  houra 
after  the  purchase,  and  rejected  if  it  is  faulty;  anduix)n  a  fail- 
ure so  to  inspect  and  reject  within  said  time,  unless  an  exten- 
sion of  the  time  is  obtained,  the  purchaser  is  held  to  have  ac- 
cepted the  corn  and  taken  it  at  his  own  risk,  and  can  not  there- 
after complain  that  the  bulk  was  not  equal  to  the  sample. 
There  was  conflict  in  the   evidence  as  to  whether  an  express 

arranty  was  given,  at  the  time  of  the  sale,  that  the  bulk 
should  equal  the  sample,  but  there  was  no  contest  that  the  sale 
was  made  by  sample. 

The  coiirt  admitted  proof  of  the  usage  with  reference  to 
sales  made  by  sample  merely,  but  refused  to  admit  evidence 
offered  to  show  that  the  same  usage  obtained  when  there  was 
an  express  warranty  that  the  bulk  was  equal  to  the  sample, 
and  upon  that  point  instructed  the  jury  for  the  plaintiff  as  fol- 
lows: 

"The  jury  are  instructed  that  no  custom,  however  good,  will 
be  permitted  to  vary  the  express  terms  or  language  of  a  con- 
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tract.  Proof  of  usage  or  custom  can  only  be  received  to  show 
the  intention  or  understanding  of  the  parties  in  the  absence  of 
an  agreement,  and  if  the  jurv  believe  from  the  evidence  that 
the  car  of  ear  com  in  question  was  purchased  by  plaintiff 
from  defendants,  under  an  express  agi*ecmcnt  by  defendants 
that  it  should  be  equal  to  the  sample  shown,  and  that  the  com 
was  not  equal  thereto,  they  are  instructed  that  no  proof  of  cus- 
tom or  usage  can  be  considered  as  releasing  defendants  from 
the  terms  of  such  an  agreement,  and  they  must  find  the  issues 
for  the  plaintiff  and  assess  liis  damages,  if  any,  at  such  an 
amount  as  they  believe  from  the  evidence  lie  has  sustained." 

By  ruling  out  the  evidence  offered  and  instructing  the  jury 
as  in  the  foregoing  instruction,  the  court  made  a  distinction 
between  cases  in  which  tbe  warranty  that  the  bulk  shall  be 
equal  to  the  sample  is  implied  and  where  it  is  express. 

In  every  sale  of  goods  by  sample,  the  vendor  impliedly 
warrants  the  quality  of  the  bulk  to  be  equal  to  that  of  tlie 
sample,  and  we  are  entirely  unable  to  see  any  distinction  be. 
twcon  the  contract  as  expressed  in  words  and  as  implied  by 
law.  It  was  said  by  Abbott,  C.  J.,  in  Parker  v.  Palmer,  4  B, 
&  A.  387,  that,  "The  words  ^pcr  sample'  introduced  into  this 
contract  may  be  considered  to  have  the  same  effect  as  if  the 
seller  had  in  express  terms  warranted  that  the  goods  sold 
should  answer  the  description  of  a  small  parcel  exhibited  at 
the  time  of  the  sale."  And  in  Bradford  v.  Hanly,  13  Mass. 
139,  Chief  Justice  Parker  said,  "  We  are  all  decidedly  of  the 
opinion  that  a  sale  by  sample  is  tantaii  oiiit  to  an  express 
warranty  that  the  sample  is  a  true  representative  of  the  kind.'' 
The  express  warranty  claimed  by  the  plaintiff  in  this  case^ 
then,  was  co-extensive  and  identical,  in  legal  import,  with  the 
warranty  implied  from  the  sale  by  sample  merely,  and  any 
custom  or  usage  which  would  be  competent  evidence  to  affect 
the  rights  of  the  parties  under  the  warranty  implied,  must  be 
equally  competent  under  the  same  waiTanty  expressed. 

No  usage  or  custom  can  be  set  up  in  contravention  of  the 
express  terms  of  a  contract  If  the  parties  by  the  terms  of 
their  contract  cover  tlie  point  as  to  which  the  usage  is  shown 
to  exist,  the  contract  will,  under  the  invariable  rule,  contro 
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tlie  rights  of  the  parties  to  it;  but  while  the  usage  or  custom 
can  not  contradict  the  stipulations  in  the  conti'act,  it  may  add 
new  terms  not  expressed  in  or  covered  by  the  contract,  and 
which  are  incidental  and  not  repugnant  to  it. 

Ever  since  the  leading  case  of  Wigglesworth  v.  Dallison,  it 
has  been  the  established  rule  that  customs  which  do  not  con- 
tradict the  agreement,  but  add  to  it  a  consequential  right  or 
duty,  are  binding  on  the  parties  without  reference  to  the 
question  whether  the  agreement  is  by  deed  or  parol,  or  the 
undertakings  are  implied  from  certain  acts  of  the  parties* 
1  Smith's  Leading  Cases,  670,  and  cases  cited  in  the  note;  Ala. 
and  Tenn.  EiversR  R  Co.  v.  Kidd,  29  Ala.  221;  Leach  v. 
^Wrdslee,  22  Conn.  404;  Lyon  v.  CuJbertson,  83  III.  33. 

All  persons  dealing  in  any  branch  of  business  are  presumed 
to  be  acquainted  with  any  usage  affectmg  it,  and  are  pre- 
sumed to  deal  in  reference  to  it.  Such  a  usage  is  evidence  of 
what  is  reasonable;  that  is,  of  what  is  suitably  adapted  to 
secure  both  parties  in  their  rights;  Caeco  Manufacturing  Co. 
v;  Dixon,  8  Cushing,  410.  The  usage  sought  to  be  proved  in 
this  case  had  reference  to  the  method  of  dealing  on  the 
Board  of  Tmde,  with  regard  to  the  time  within  which  in- 
spection and  objection  to  corn  sold  by  sample  with  an  express 
warranty  that  the  bulk  was  equal  to  the  sample,  should  be 
made.  This  point  of  inspection  and  time  for  objection,  was 
in  no  way  covered  or  attempted  to  be  covered  by  the  terms 
of  the  express  contract  which  plaintiff  claims  was  made,  and 
hence  if  the  custom  or  usage  which  defendant  sought  to 
prove,  in  fact  existed,  and  was  reasonable  and  well  established^ 
it  was  comjietent,  for  it  in  no  manner  contradicted  or  varied 
the  teniis  of  the  express  contract,  and  the  parties  to  the  con- 
tract both  being  members  of  the  Board  of  Trade,  must  bo 
presumed  to  have  dealt  with  knowledge  of  and  reference  to  it 

The  custom  or  usage,  if  it  exists,  would,  in  view  of  the 
business  of  commission  men  of  the  Chicago  Board  of  Trade? 
seem  to  be  proper  and  reasonable. 

At  common  law  if  a  purchaser  of  goods  by  sample  desired 
to  repudiate  the  sale  on  the  ground  that  the  bulk  did  not 
corresix)nd  with  the  sample,  he  was  bound  to  do  so  within  a 
icasonable  time.     Parker  v.  Parker,  eupra. 
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In  great  centers  of  trade  whera  the  volamo  of  business  is 
immense,  usages  which  facilitate  the  completion  of  ti-ansao 
tions  and  speed  the  final  settlement  of  accounts  between  the 
parties  interested,  are  natural  and  indeed  necessary,  and  wben 
proved  to  exist,  the  courts  apply  them  to  the  parties  as  the 
law  of  their  dealings. 

In  Sanders  v.  Jameson,  2  C  &  K.  557,  a  custom  of  the 
Liverpool  corn  market  very  similar  to  the  one  claimed  to 
exist  on  the  Chicago  Board  of  Trade,  namely,  that  <'  if  com 
be  sold  by  sample,  and  the  buyer  does  not  on  the  day  the 
com  is  sold,  examine  the  bulk  and  reject  it,  he  can  not  after- 
ward reject  it  or  refuse  to  pay  the  whole  price^"  was  held  to 
be  a  reasonable  usage,  and  binding  on  the  parties  dealing  in 
the  market 

It  follows  from  the  foregoing  considerations  that  tlie  court 
below  eii'ed  in  the  instructions  given  and  above  set  out,  and 
in  the  ruling  that  evidence  of  the  alleged  custom  could  not  be 
received  where  there  was  an  express  wan-anty  that  the  bulk 
was  equal  to  the  sample. 

The  court  erred  also  in  admitting  evidence  as  to  the  dam- 
ages.  It  does  not  appear  from  the  record  that  the  vendor  of 
this  com  was  informed  before  the  sale  that  it  was  wanted  for 
any  special  purpose,  or  that  it  was  to  be  shipped  to  Pennsyl- 
vania. The  shipping  directions  appear  to  have  been  given  to 
the  vendor  after  the  sale  was  made.  The  true  rule  of  dam- 
ages in  such  eases  is  announced  in  Goodkind  v.  Began,  8  Brad- 
well  413 ;  and  if  on  another  trial  of  this  case,  the  facts  shall 
remain  as  in  this  record  on  that  point,  the  rule  stated  in  said 
case  will  govern  as  to  damages. 

The  case  must  be  reversed  and  remanded. 

Keversed  and  remanded. 
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V. 

August  KiNZEL. 

1.  Neoliobnce  of  hotel  PROPRnsTOR.— An  action  brouglit  by  appel- 
lee against  appellant,  to  recover  damages  for  an  injury  sustained  by|appellee 
from  falling  down  an  elevator  shaft  which  had  been  left  unguarded.  The 
premises  were  kept  by  appellant  as  a  lodging  house  and  appellee,  his  guests 
while  searching  for  a  water  closet  in  the  night  time,  fell  down  this  shaft. 
Appellant  did  not  have  the  control  of  the  elevator  and  never  used  it.  Heldf 
tbit  it  wfui  appellant's  duty  to  have  maintained  \  barrier  to  the  entrance 
which  led  to  the  elevator. 

2.  Practice— Admission  of  eyidekce. — It  is  a  matter  of  discretion 
with  the  trial  court  whether  a  party  will  be  permitted  to  give  further  evi- 
dence after  his  case  has  been  closed  and  the  exereine  of  such  discretion  is 
not  ordinarily  subject  to  review. 

Appeal  from  the  Circuit  Conrt  of  Cook  county;  the  Hon. 
LoBiK  C.  Collins,  Judge,  presiding.     Opinion  liled  June  9, 

1886. 

This  action  wfts  brought  to  recover  damages  for  an  injury 
sustained  by  appellee  from  falling  into  an  elev&tor  shaft, 
through  an  opening  alleged  to  be  upon  premises  kept  by  ap- 
pellant as  a  lodging  house  or  hotel.  Appellee  was  a  guest  of 
the  hotel,  having,  with  a  companion,  taken  a  room  for  the 
night.  At  an  angle  in  the  hall  from  which  the  room  opened 
was  a  short  hall  in  which  was  an  opening  leading  into  the  ele- 
vator shaft,  which  opening  was  without  a  door  or  barricade 
to  prevent  persons  passing  through  it  This  short  hall  lead- 
ing to  the  elevator  was  used  by  appellant  to  store  some  articles 
of  furniture  in,  but  he  did  not  use  the  elevator.  The  evi- 
dence tends  to  show  that  he  knew  the  door  into  the  elevator 
shaft  was  left  open  from  time  to  time  by  men  who  went 
through  there  to  fix  the  elevator.  Appellee,  in  the  night,  was 
compelled  to  answer  a  call  of  nature,  and  in  groping  around 
in  the  darkness  for  the  water  closet,  found  this  opening  in 
the  elevator  and  mistook  it  for  a  door  leading  to  the  water 
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closet,  and  stopping  into  it  was  precipitated  to  the  bottom  of 
the  shaft  and  received  the  injiiiy  complained  of.  There  was 
a  water  closet  on  the  same  hall  on  which  appellee's  room  was 
situated,  a  little  distance  down  the  hall.  There  was  a  verdict 
and  judgment  for  appellee,  and  the  case  is  in  this  court  by 
appeal. 

Mr.  Gkobgb  W.  Cass,  for  appellant 

Messrs.  Kbaus,  Maybb  &  Bbackbtt,  for  appellee. 

Mohan,  J.  It  is  urged  as  one  ground  of  error,  that  the 
court  below  allowed  the  plaintiflE  to  introduce  further  testi- 
mony after  his  counsel  had  announced  that  plaintiff's  case 
was  in,  and  after  defendant  had  moved  the  court  to  exclude 
the  evidence  as  being  insufficient  to  sustain  a  verdict 

It  is  a  matter  of  discretion  with  the  trial  court  whether  a 
party  will  be  permitted  to  give  further  evidence  after  his 
case  has  been  closed,  and  the  exercise  of  such  discretion  is 
not,  ordinarily,  subject  to  review :  Wellborn  v.  Odell,  29  HI/ 
456  ;  Chillicothe  Ferry  R.  &  B.  Co.  v.  Jameson,  48  111.  281. 

As  to  the  merits  of  the  case  we  have  carefully  examined 
the  evidence  in  the  record  and  the  instimctions  given  by  the 
court,  and  we  are  of  the  opinion  that  there  is  no  ground  for 
reversal  of  the  case. 

Whether  the  appellee  was  in  the  exercise  of  ordinary  care 
at  the  time  of  the  accident,  was  left  to  the  jury  on  full  and 
perspicuous  instnictions  given  on  behalf  of  both  plaintiff  and 
defendant,  and  the  jury,  upon  consideration  of  all  the  facts, 
ha  ve  found  that  he  was  guilty  of  no  lack  of  ordinai-y  care. 
The  court  fully  and  fairly  instructed  the  jury,  at  appellant's 
request,  as  to  his  duties,  and  as  to  the  measure  of  the  care  due 
from  him  for  the  safety  of  the  guests  of  his  house. 

Complaint  is  made  that  the  court  refused  to  give  defendant's 
instruction  telling  the  jury  that  if  they  found  from  the  evidence 
that  defendant  did  not  have  conti'ol  of  the  elevator  in  the 
bnildinor,  nor  of  the  passage  way  leading  to  the  elevator,  then 
it  was  not  the  duty  of  the  defendant  to  protect  or  guard  said 
elevator  shaft,  and  the  plaintiff  can  not  recover,  etc. 
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It  was  conceded  that  the  defendant  had  the  use  and  conti-ol  ^ 
of  the  hall  on  which  the  plaintiffs  room  opened,  and  from 
which  the  short  hall,  on  which  the  elevator  shaft  was  situated, 
led  off.  Granting  that  defendant  had  no  control  of  the  ele- 
vator shaft,  or  the  small  hall  leading  to  it,  it  was  his  duty  to 
have  maintained  a  door  or  barrier  at  the  entrance  from 
the  main  hall  to  the  small  hall  which  led  to  the  dangerous 
aperture.  To  leave  the  approach  from  his  hall  to  another 
which  conducted  his  guest  to  a  pit  fall,  open  and  un- 
guarded, was  such  negligence  as  would  make  him  liable,  in 
our  opinion,  and  that  he  had  no  actual  control  of  the  small 
hall,  and  the  shaft  itself,  would  not  relieve  him.  When  the 
conditions  are  permitted  to  be  such,  in  a  hotel,  that  from 
slight  want  of  attention,  or  from  the  confusion  or  misappre- 
hension that  naturally  attends  a  sti'anger  in  feeling  his  way 
through  a  dark  hall,  one  may  be  led  up,  without  meeting  door 
or  ban-ier,  to  a  well  hole  into  which  a  plunge  is  taken,  it  may 
be  to  death,  the  hotel  keeper  can  not  escape  the  charge  of 
negligence  on  the  plea  that  he  had  no  right  to  close  up  the 
well  hole  itself.  He  might  bar  or  close  up  the  entrance  to  a 
small  hall,  and  thus  prevent  guests  of  his  house,  who  were  un- 
acquainted with  the  location  and  the  limits  of  his  possession  and 
control  in  the  halls,  from  entering  the  passage  to  tread  which 
in  the  darkness  was  dangerous. 

The  language  of  the  Supreme  Court  in  the  case  of  Hay- 
ward  V.  Merrill,  94  Dl.  857,  is  peculiarly  applicable  to  the 
facts  of  this  case.  "  The  proprietor  of  a  hotel,  to  which  he 
invites  the  public  to  come  that  he  may  make  gains  thereby, 
has  no  right  to  permit  the  existence  of  such  an  opening  as 
this  one  was,  unless  suitably  guarded,  that  the  slightest  mis- 
take on  the  part  of  the  guest  might  not  prove  fatal.  *  *  * 
The  opening  ought  to  have  been  better  protected  than  it  was, 
and  the  omission  to  do  so,  under  the  circumstances  proven, 
may  well  be  atti'ibuted  to  the  defendant  as  gross  negligence."/ 

Tliere  was  no  error  in  refusing  the  instruction,  and  the 
judgment  was  correct,  and  must  therefore  be  affu'med. 

AflSrmed. 
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19      674 

110    ^454|  ^'    SsTOPPBL  IN  PAIS. — ^Estoppels  in  pais  are  odious,  and  miut  be 

110  '457|  strictly  made  out.  The  party  setting  up  an  estoppel  in  pais  must  ehow 
that  there  was  a  willful  intent  to  make  him  act  on  the  faith  of  the  repre- 
sentation, and  that  he  did  so  act.  The  elements  indispensable  to  the  appli- 
cation of  an  estoppel  in  pais,  were  not  only  not  clearly,  but  were  not 
fairly  made  out  in  this  ca<!e. 

2.  Tortious  act  of  skrvant. — ^The  mere  fact  that  a  tortious  act  is 
committed  by  a  servant  while  he  is  actually  engaged  in  tiie  performance  of 
the  service  he  has  been  employed  to  render,  can  not  make  the  master  liable. 
Something  more  is  required.  It  must  not  only  be  done  while  so  employed, 
but  it  must  pertain  to  the  particalar  duties  of  that  employment 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  £.  Gabt,  Judge,  presiding.  Opinion  filed  June 
9,  1886. 

This  was  an  action  on  the  caae,  brought  bj  Lynch  against 
Keith,  to  recover  for  a  personal  injui'y  received  September 
18, 18S4,  while  engaged  in  the  hold  of  the  schooner  "Homer," 
for  the  pur)X)se  of  unloading  a  cargo  of  coal  for  and  at  the 
dock  of  Pratt,  Parker  &  Co.,  Chicago,  the  consignees  of  said 
cargo.  The  declaration  averred  that  defendant,  Keith,  was  the 
owner  of  said  schooner  at  the  time,  and  that  the  injury  to 
])1aintiff  was  occasioned  by  the  negligence  of  defendant  and  his 
servants. 

On  the  trial,  plaintiff  introduced  evidence  tending  to  show 
that  while  he  was  so  at  work  in  said  hold,  and  passing  under 
an  open  hatchway,  a  heavy  piece  of  timber  was  suddenly  pre- 
cipitated down  through  said  hatchway,  and  descending  about  a 
dozen  feet  struck  plaintiff  on  one  of  his  legs,  producing  a  fract- 
ure thereof;  that  some  repairs  were  being  made  on  the  vessel 
at  the  time,  for  which  said  piece  of  timber  was  to  be  used;  that 
said  repairs  were  being  made  by  Miller  Bros.,  whose  employes 
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were  handling  the  timber  when  it  was  so  permitted  to  fall 
through  said  hatchway,  and  that  the  captain  of  the  vessel 
participated  in  the  actof  handling  it.  And  there  was  evidence 
tending  to  show  that  the  injury  to  plaintiff  was  the  result  of 
the  misfeasance  or  nonfeasance  of  the  person.*,  or  some  of 
them,  who  were  handling  said  piece  of  timber,  but  there  was 
no  evidence  tending  to  show  defendant's  presence  at  the  time, 
or  that  the  work  was  being  done  under  his  personal  control. 
It  appeared  that  the  defendant  was  not  in  fact  the  owner  of 
any  interest  in  the  schooner  and  never  was,  but  that  he  had 
acted  solely  as  agent  of  the  own3r,  Avho  was  Mrs.  Ann  Halsted. 
It  inferentially  appeared  that  Chicago  was  the  homo  port  of 
said  vessel.  For  the  purpose  of  holding  defendant  as  owner 
of  the  vessel  by  way  of  estoppel  in  pai^,  the  attornijy  of 
plaintiff  testified,  tliat  soon  after  the  injury,  and  l>efore  suit 
brought,  he  asked  the  defendant  if  he  was  the  owner  of  the 
schooner  "  Homer"  and  that  defendant  answered  that  he  was ; 
that  said  attorney  informed  defendant,  at  that  time,  that  he 
was  the  attorney  of  plaintiff.  It  appeara  that  the  defendant, 
as  witness  on  his  own  behalf,  testified  that  said  attorney  never 
made  any  such  inquiry  of  him,  and  that  he  did  not  tell  said  at- 
torney that  he,  defendant,  was  such  ownar;  that  the  said  attor- 
ney and  defendant  were  the  only  witnesses  to  said  conversa- 
tion, and  plaintiff  was  not  present  There  was  no  evidence 
tending  to  show  that  said  attorney  ever  informed  the  plaintiff 
of  what  he  had  been  so  told  by  defendant,  or  that  he,  or  his 
attorney,  did  not  know,  at  the  time  of  bringing  the  suit,  by 
whom  the  said  schooner  was  in  fact  owned  at  the  time  of 
the  injury. 

The  court,  at  the  instance  of  plaintiff's  counsel  gave  to  the 
jury  the  following  instructions : 

"  If  the  jury  believe  from  the  evidence  that  the  defendant, 
in  answer  to  any  inquiry  by  the  plaintiff's  attorney  as  to  who 
was  the  owner  of  the  vessel  on  which  the  accident  in  question 
occurred,  and  knowing  or  having  reason  to  believe  that  such 
inquiry  was  made  for  the  purpose  of  finding  out  who  was 
liable  for  the  injury,  represented  that  he  was  owner  of  the 
vessel,  intending  the  plaintiff  to  believe  that  such   was  the 
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fact,  and  that  the  plaintiff  belioviDg  snch  representation  to  be 
ti'ue,  and  acting  thereon,  brought  this  suit  against  the  defend- 
ant as  the  owner  of  the  vessel,  and  would  not  have  done  so 
but  for  such  representation,  then  the  jury  are  instructed  that 
the  defendant  is  bound  by  such  representation,  and  is  estopped 
from  denying  that  he  was  the  owner  of  the  vessel,  and  must, 
for  the  purposes  of  this  suit,  be  regarded  by  the  jury  as  the 
real  owner  of  the  vessel,  no  matter  who  was  In  fact  the  owner. 

"  The  jury  are  further  instnicted  tliat  if  they  believe 
from  the  evidence,  that  the  men  engaged  in  lowering  the 
timber  into  the  vessel  were  under  the  direction  and  control 
of  the  captain,  as  to  tlie  mode  and  manner  of  doing  this  work, 
then  they  are  to  be  regarded  as  the  servants  of  the  owner  of 
the  vessel,  and  the  captain  is  to  be  regarded  as  the  agent  of 
the  owner;  and  if  the  jury  further  believe  from  the  evidence 
that  the  captain,  or  the  men  so  directed  and  controlled  by  him 
as  aforesaid,  (if  the  jury  believe  from  the  evidence  that  they 
were  so  directed  and  controlled,)  were  guilty  of  negligence  in 
such  work,  and  that  by  reason  of  such  negligence  the  plaint- 
iff was  injured,  as  alleged,  while  himself  in  the  ezei*cise  of 
ordinary  care  and  rightfully  in  the  hold  of  the  vessel,  at  the 
place  where  he  was  hurt,  and  that  he  was  rightfully  there,  if 
there  with  the  knowledge  and  consent  of  the  captain  of  the 
vessel,  then  they  will  find  a  verdict  for  the  plaintiff,  if  they 
believe  from  the  evidence  that  the  defendant  was  the  owner 
of  the  vessel,  or  if,  under  plaintiff's  first  instruction,  they  re- 
gard him  as  the  owner. " 

The  jury  found  for  the  plaintiff  and  assessed  his  damages 
at  $526,  and  judgment  being  given,  defendant  prosecutes  this 
appeal. 

Messrs.  Sohutleb  &  £bemeb,  for  appellant 

Messrs.  Lewis  &  Judson,  for  appellee. 

McAllister,  J.  If  this  case  had  been  determined  by  the 
jury  upon  the  actual  truth  of  the  relation  of  defendant  below 
to  the  persons  and  things  connected  with  and  contributing  to 
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the  injury  complained  of,  it  is  clear  that  defendant  could  not 
be  held  liable;  for  tliei-e  is  a  total  absence  of  evidence  tend- 
ing to  show  any  participation  by  him  in  the  particular  acts 
which  occasioned  the  injury,  either  by  being  present  and 
aiding, or  by  any  order  or  direction  on  his  part;  and  the  evi- 
dence was  explicit  and  uncontradicted  that  he  had  no  interest 
in  the  vessel,  and  acted  only  as  agent  for  the  owner  in  em- 
ploying the  captain  and  hands.  Tlie  law,  as  laid  down  in 
Stone  V.  Cartwright,  6  Term  E.  411,  is  directly  applicable. 
Nicholson  v.  Mounsey,  15  East,  384;  Story  on  Ag.,  §  313. 

The  case  was  decided  against  the  defendant,  as  we  are 
bound  to  pi*esume,  on  account  of  the  first  instmction  which 
the  couii;  gave  on  behalf  of  the  plaintiff,  which  had  the  effect 
of  barring  or  shutting  out  the  actual  truth  of  the  case,  by 
what  is  called  an  estoppel.  In  Andrews  v.  Lyons,  11  Allen, 
349,  the  Supreme  Court  of  Massachusetts  made  this  state- 
ment of  the  law  in  regard  to  such  estoppels:  "  The  mod- 
ern doctrine  on  this  subject  of  estoppels  in  pais  is  thus  stated 
by  Lord  Campbell,  in  Howard  v.  Hudson,  2  El.  &  Bl.  10 :  *If  a 
party  willfully  makes  a  representation  to  another,  meaning  it 
to  be  acted  upon,  and  it  is  so  acted  upon,  that  gives  rise 
to  what  is  called  an  estoppel.  It  is  not  quite  properly  so 
called,  but  it  operates  as  a  bar  to  receiving  evidence  con- 
trary to  that  representation,  as  between  those  parties.  Like 
the  ancient  estoppel,  this  conclusion  shuts  out  the  truth, 
and  is  odious,  and  must  be  strictly  made  out.  The  party  set- 
ting up  such  a  bar  to  the  reception  of  the  truth  must  show 
that  there  was  a  willful  intent  to  make  him  act  on  the  faith 
of  the  representation,  and  that  he  did  so  act'  " 

In  the  present  case  the  plaintiff  introduced  the  testimony 
of  his  attorney,  to  the  effect  that  before  bringing  the  suit  he 
inquired  of  defendant  if  he  was  the  owner  of  the  schooner 
*' Homer"  and  that  defendant  replied  that  he  was.  The  de- 
fendant, in  his  testimony,  explicitly  denied  that  any  such  in- 
quiry was  made  to  or  answer  given  by  him,  and  those  two 
were  the  only  witnesses  on  the  subject.  In  looking  at  the 
evidence  of  the  conversations  between  the  attorney  and  de- 
fendant, as  given  by  the  former,   it  is  manifest  that  tlie 
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defendant  had  in  mind,  in  what  he  said,  a  suit  in  admiralty 
against  the  vessel  as  for  a  marine  tort,  and  he  was  not  in- 
formed of  any  desire  or  intention  to  bring  an  action  against 
the  person  of  the  owner.  We  are  unable  to  find  any  evidence 
tending  to  show  that  neither  the  plaintiff  nor  his  attorney 
had  any  knowledge  as  to  the  actual  ownership  of  tlie  vessel, 
except  what  defendant  had  said  to  the  attorney,  or  that  tliey 
relied  on  what  he  said  and  thus  changed  their  position.  The 
elements  indispensable  to  the  application  of  the  doctrine  of 
estoppel  in  pais  were  not  only  not  clearly^  but  were  not 
fairly  made  out.  But,  at  all  events,  the  case  stood  in  such 
way,  upon  the  evidence,  that  accuracy  and  freedom  from  any 
substantially  misleading  tendency  in  the  instruction  for  plaint- 
iff upon  the  matter  of  estoppel,  were  imperatively  demanded, 
in  order  to  avoid  giving  the  plaintiff  an  undue  advantage  in 
his  resort  to  a  doctrine,  which,  when  applied  to  a  case  like 
this,  is  odious  and  not  favored,  but  which  in  this  case  was  not 
fairly  made  out  by  the  evidence.  By  the  first^instruction  for 
plaintiff  the  jury  were  told :  "  If  tlie  jury  believe  from  the 
evidence  that  the  defendant,  in  answer  to  an  inquiry  by  the 
plmnt^ff'^s  attorney  as  to  who  was  the  owner  of  the  vessel  on 
which  the  accident  in  question  occurred,  and  knowing  or  hav- 
ing reason  to  believe  that  such  inquiry  was  made  for  the 
purpose  of  finding  out  who  was  liable  for  the  injury,  repre- 
sented that  he  was  owner  of  the  vessel,  inte^iding  the  plaintijf 
to  believe  thai  such  was  the  fact^^  etc. 

That  instruction,  as  to  several  of  the  vital  facts,  speaks 
the  laDgiiag3  of  assertion  or  assumption,  instead  of  that  of 
hypothesis  or  supposition.  It  assumes  that  some  inquii'j'  was 
made  by  plain  tiff's  attorney,  of  the  defendant,  as  to  the  owner- 
ship of  the  vessel — a  fact  explicitly  denied  by  the  defendant 
It  assumes  that  the  defendant  intended  to  have  the  plaintiff 
believe  that  he,  the  defendant,  was  the  owner  of  the  vessel. 
Whether  or  not  there  was  any  intent  of  that  kind  on  the  part 
of  defendant  was  one  of  the  facts  to  be  found  by  the  jury. 

By  the  second  instruction  for  plaintiff,  the  defendant  was 
held  responsible  for  misfeasance  or  nonfeasance  on  the  part 
of  the  captain  of  the  vessel  in  respect  to  the  handling  of  the 
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piece  of  timber  to  be  used  in  making  the  repairs,  without  any 
evidence  tending  to  show  that  the  captain  was  authorized  by 
tlie  owner  or  the  defendant  to  superintend  in  making  such 
repairs,  or  that  he  was  acting  within  the  scope  of  his  employ- 
ment; and,  without  any  hypothesis  in  the  instruction,  as  to 
his  being  so  authorized,  or  acting  within  the  scope  of  his  em- 
ployment If  the  captain  was  not  acting  under  the  command 
or  du'ection  of  the  owner  as  to  tho  particular  acts  which 
occasioned  the  injury,  then  it  is  elemc'  •  y  law  that  the  princi- 
pal was  not  liable  for  his  acts  of  commission  or  omission,  un- 
less they  were  done  in  the  course  of  his  employment.  "  Tlie 
mere  fact  that  a  toi-tious  act  is  committed  by  a  servant  while 
he  is  actually  engaged  in  the  perfonnance  of  the  service  he 
ha&  been  employed  to  render,  can  not  make  the  master  liable. 
Something  more  is  required.  It  must  not  only  be  done  while 
so  employed,  but  it  must  pei:tain  to  the  particular  duties  of 
that  employment"  Snyder  v.  Eailroad  Co.,  60  Mo.  413 ;  C, 
B.  &  Q.  K.  E.  Co.  V.  Casey,  9  Bradwell,  638. 

The  vessel  was  in  her  home  port.  The  defendants  had  em 
ployed  Miller  Bros.,  a  dry-dock  firm,  to  make  the  repaii-s,  and 
they  were  making  them  at  the  time  of  the  accident.  Tbe 
court  could  not  properly  assume  that  the  captain,  merely  be- 
cause he  was  captain,  had  authority  to  interfere  with  or  con- 
trol the  manner  of  doing  the  work,  or  that  the  doing  these 
repairs  pertained  to  his  duties.  For  the  errors  in  the  instruc- 
tions mentioned,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Continental  Life  Ins.  Co. 

V. 

Caroline  S.  Rogers. 

Nones. — ^Where  the  form  of  the  action  or  of  the  pleadings  gives  notice 
to  the  opposite  party  to  be  prepared  to  produce  a  particular  inRtrument  then 
in  his  possession,  if  necessary,  to  contradict  the  evidence  of  the  other  party, 
notice  to  produce  the  instrument  is  not  required.  Held,  that  the  declara- 
tion in  this  case  operated  as  implied  notice  to  the  insurance  company  to  pro- 
duce the  written  notice  and  proof  of  death. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  June 
9,  1886. 

Messrs.  Swift  &  Campbell,  for  appellant 

Messrs.  Smith  &  Buboett,  for  appellee. 

McAllister,  J.  This  was  an  action  by  appellee  against  the 
insumnce  company,  appellant,  upon  a  policy  of  insurance 
issued  by  the  latter.  May  23,  1881,  whereby,  in  consideration 
of  certain  premiums  to  be  paid  by  the  assured,  appellant  in- 
sured the  life  of  Herbert  S.  Rogers  in  the  sura  of  five  thou- 
sand dollars,  for  the  period  of  ten  years,  for  the  benefit  of 
appellee,  the  wife  of  said  Herbert. 

The  declaration  sets  out  said  policy  in  hcBO  verha^  avers  the 
due  payment  of  all  the  premiums,  the  death  of  said  Herbert 
S.  Rogers,  and  that  plaintiff  had,  within  two  yeare  after  the 
death  of  said  Herbert,  produced  to  the  defendant,  at  its  home 
office  in  Hartford,  Connecticut,  due  notice  and  satisfactory 
proof,  in  writing,  of  the  death  of  said  Herbert  S.  Rogers, 
etc.  On  the  trial,  under  the  plea  of  general  issue,  the  plaint- 
iff gave  testimony  tending  to  prove  all  the  essential  elements 
of  her  cause  of  action,  and  the  defendant  offered  no  evidence 
by  way  of  defense.  The  jury  found  the  issue  for  the  plaint- 
iff and  her  damages  to  be   five  thousand  five  hundred  and 
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twenty-two  dollars  and  fifty  cents ;   for  whicli  plaintiff  had 
judgment  and  defendant  prosecutes  this  appeal. 

The  principal  point  relied  on  by  appellant's  counsel  for  re- 
versal is,  that  the  court  allowed  plaintiff  to  give  secondary 
evidence  of  said  notice  and  proof  of  death,  without  fii'st  hav- 
ing given  defendant  notice  to  produce  them  on  the  trial. 

The  rule  is  well  settled  that  where  the  form  of  the  action 
or  of  the  pleadings  gives  notice  to  the  opposite  party  to  be 
prepared  to  produce  a  particular  instrument  then  in  his  pos- 
session, if  necessary,  to  contradict  the  evidence  of  the  other 
party,  nbtice  to  produce  the  instrument  is  not  necessary. 
Neally  v.  Greenongh,  5  Foster,  325,  and  cases  there  cited; 
2  Phil,  on  Ev.,  Cow.  &  HilPs  Notes,  5th  Ed.,  marg.  p.  538, 
note  461. 

We  think  the  declaration  in  this  case  operated  as  implied 
notice  to  defendant  to  produce  the  papers  in  question.  The 
plaintiff's  evidence  fairly  tended  to  prove  every  essential  ele- 
ment of  her  cause  of  action,  and  defendant  offered  none. 
Perceiving  no  substantial  error,  the  judgment  will  be  af- 
firmed. 

Aflii-med. 


George  H.  Brewster  _ 

19    Mil 
V.  41    448 

Eugene  Riley  et  al. 

1.  Attachment— Judgment  by  con prbsion.— Where  creditors  A  and 
B  on  March  2l8t  sued  out  writs  of  attachn»ent  against  appellee's  estate,  re- 
turnable to  the  April  term,  and  caused  them  to  be  levied  upon  his  goods,  and 
at  the  April  term  recovered  judgments,  and  special  executions  were  awarded, 
and  March  ZJd,  a  judgment  by  confession  without  summons  or  capias  was  en- 
tered against  appellee,  upon  his  judgment  note  of  that  date  in  favor  of  his 
wife,  and  execution  upon  it  was  levied  upon  the  goods,  and  March  26th  cred- 
itor C  began  an  action  of  assumpsit  against  appellee,  attachment  in  aid  was 
sued  out  returnable  to  April  term,  and  at  such  term  judgment  recovered, 
etc.,  held  J  that  the  plaintiff  in  the.  judgment  by  confession  was  not  entitled 
to  share  pro  rata  with  the  attachment  creditors  A,  B  and  C,  in  tlie  proceeds 
of  the  prox>erty  attached  and  sold. 
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2.     DiSTMBUTION  OF     ATTACHED  PROPKRTY— BONA     FIDKB    OF    JUDO- 

MENT.— The  court,  upon  the  hearing  of  the  matter  of  the  distribution  of  the 
2)rooeed8  of  property  attached,  has  jurisdiction  to  enter  into  the  investigation 
offered  as  to  the  hona  fides  of  a  judgment  by  oonfession  where  it  is  material 
to  do  so. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the 
Hon.  Elliott  Anthony,  Judge,  presiding.  Opinion  filed 
June  9, 1886.  ; 

Tolman  sued  out  of  the  superior  court,  March  21, 1885,  a 
writ  of  attachment  against  the  estate  of  Eugene  Riley,  re- 
turnable to  the  April  term,  1885,  of  said  court,  and  caused  it  to 
bo  levied  upon  the  goods  of  Riley  on  said  March  2l8t.  At 
the  said  April  term  Tolman  recovered  judgment  in  the  suit 
for  $565,  and  special  execution  was  awarded.  On  said  21st  of 
March  Brewster  sued  out  of  the  same  court  an  attachment 
against  said  Riley,  returnable  to  said  April  term,  which  he 
caused  to  be  levied  on  the  same  goods  of  Riley  on  said  Slst  of 
March,  but  subsequent  to  the  levy  of  Tolman's  writ.  At  said 
April  term,  Brewster  had  judgment  in  his  suit  for  $362.70, 
and  special  execution  was  awarded. 

At  the  March  term,  1885,  of  said  court,  and  March  23, 
1885,  a  judgment  by  confession,  without  summons  or  capias^ 
was  entered  against  said  Riley,  npon  his  judgment  note  of 
that  date,  in  favor  of  Rose  Riley,  for  $1,940»  and  an  execution 
upon  it  was  levied  upon  said  goods  March  23,  1885,  subse- 
quently to  the  levy  of  both  said  attachments.  March  26, 
1885,  Barm  began  an  action  of  assumpsit  against  said  Riley, 
in  said  superior  court,  and  on  the  same  day  sued  out,  and 
caused  to  be  levied  on  the  same  goods,  an  attachment  in  aid 
retiu-nable  to  said  April  term ;  at  which  term  said  Barm  re- 
covered in  said  suit  a  judgment  against  said  Riley  for  $704.75, 
on  which  a  special  execution  was  awarded. 

The  property  so  levied  upon,  consisting  of  a  stock  of  dry 
goods,  was  sold  by  the  sheriflE  under  the  execution  in  favor  of 
Tolman,  and  realized,  above  all  costs  and  expenses,  the  sum  of 
$1,293.90,  which  was  paid  into  court. 

Upon  a  motion  on  behalf  of  said  Brewster,  at  the  February 


Digitized  by 


Google 


First  District — ^March  Term,  1886.      583 

Brewster  v.  Riley. 

.tei-m,  1886,  of  said  conit,  all  the  parties  in  interest  being 
present,  the  above  facts  being  stipulated,  the  court  was  asked 
to  make  distribution  of  the  said  money  among  the  several 
judgment  creditors  pursuant  to  law.  Upon  the  hearing  of 
that  motion  said  Barm  offered  to  prove  that  the  said  judg- 
ment in  favor  of  said  Rose  Rilej  was  not  based  upon  a  hoiit 
fide  claim,  and  that  the  same  was  fraadulent.  But  the  court 
refused  to  hear  evidence  upon  that  question.  To  which 
ruling  said  Bai  m  and  said  Brewster  duly  excepted.  The  court 
adjudged  and  ordered  that  said  sum  of  $1,293.90  be  distrib- 
uted among  the  said  Tolman,  Brewster,  Bose  Riley  and  Barm, 
pro  raia^  in  proportion  to  the  amoimts  of  their  said  respective 
judgments  against  said  Eugene  Riley.  To  which  order  the 
said  Tolman,  Brewster  and  Baim  duly  excepted,  and  bring  the 
case  here  for  revision. 

Messrs.  H.  S.  &  F.  S.  Osboeke,  for  appellant;  cited  Rucker 
V.  Fuller,  11  111.  223;  Pollock  v.  Slack,  92  111.  221. 

Mr.  R.  "W.  CuFFOKD,  for  appellee;  that  the  Attachment  Act 
should  be  liberally  construed,  cited  Hannibal  &  St.  J.  R.  R. 
Co.  V.  Crane,  102  111.  249. 

McAllister,  J.  The  first  question  is  whether  the  ruling 
of  the  court  was  correct  in  excluding  the  offer  on  the 
part  of  Barm  to  prove  that  tlie  judgment  in  favor  of  Rose 
Riley,  entered  upon  confession,  was  not  based  upon  a  bona 
fide  claim,  but  was  fraudulent.  Section  39  of  the  Attachment 
Act  says:  "  The  court  may,  at  any  time  before  the  proceeds  of 
any  attached  property  have  been  paid  over  to  the  judgment 
creditors,  order  the  whole,  or  any  part  thereof,  to  be  paid  into 
court,  and  may  make  any  a)id  all  such  orders  concerning  the 
same  as  it  shall  deemjusV* 

Section  41  declares:  "This  act  shall  be  construed  in  all 
courts  in  tlio  most  liberal  manner  for  the  detection  of  fraud." 

Manifestly  that  judgment  by  confession  was  open  to  attack 
on  the  part  of  Barm  on  the  ground  that  it  was  not  based 
opon  a  lonafide  indebtedness,  and  was  fraudulent  as  to  cred- 
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itors  of  Riley.  We  are  of  opinion  that  the  court,  upon  the 
hearing  of  the  matter  of  the  distribution  of  the  proceeds  of 
the  property  attached,  had  jurisdiction  to  enter  into  tlie 
investigation  oflFered  as  to  the  bom  fides  of  the  judgment  bj 
confession  where  it  is  material  to  do  so,  but  that,  from  tlie 
view  we  take  of  this  case,  such  an  inquiry  was  wholly  imma- 
terial. 

The  other  question  is  as  to  the  propriety  of  the  order  of 
the  court  that  the  plaintiff  in  the  judgment  by  confession  was 
entitled  to  share  pro  rata  with  the  attachment  creditors  in  the 
proceeds  of  the  propei-ty  attached  and  sold. 

Those  attachment  creditors  all  had  their  respective  writs  of 
attachment  sued  out  in  March,  in  time  for  and  returnable  to 
the  April  term  of  the  superior  court,  1885,  at  which  term 
judgment  in  their  respective  suits  was  obtained,  and  special 
execution  awarded.  The  attachment  in  favor  of  Tolman  and 
that  in  favor  of  Brewster  were  each  sued  out  and  levied 
March  21,  1885.  The  judgment  by  confession  in  the  same 
court  was  not  entered  until  March  23,  1885,  and  the  execu- 
tion issued  upon  it  and  levied  on  that  day  created  a  lien  sub- 
sequent to  that  of  both  the  above  mentioned  attachments  ;  so 
that,  by  tlie  general  rule,  the  attachment  creditoi-s  being  prior 
in  time  were  prior  in  right  of  lien.  To  escape  that  result 
the  plaintiff  in  the  judgment  by  confession  invokes  the  pro- 
visions of  §  37  of  the  Attachment  Act  as  follows:  "  All  judg- 
ments in  attachment  against  the  same  defendant,  returnable 
at  the  same  term,  and  all  judgments  in  suits  by  sunimons, 
capias  or  attachment  against  such  defendant,  recovered  at  that 
term,  or  at  the  term  when  the  judgment  in  the  first  attach- 
ment upon  which  judgment  shaF  be  recovered  is  rendered, 
shall  share  jpw  rata^  according  to  ^the  amount  of  the  several 
*  judgments,  in  the  proceeds  of  the  property  attached,  either 
in  the  hands  of  a  garnishee  or  otheinivise."  1  Starr  &  Cur. 
Stat,  p.  325. 

The  judgment  in  favor  of  Eose  Riley  was  neither  in  fact 
nor  legal  effect  a  judgment  in  a  suit  by  summons,  capias  or 
attachment  against  Eugene  Riley,  but  a  judgment  by  confes- 
sion, by  means  of  a  warrant  of  attorney  executed  by  said 
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Eugene  Eiley.     Nor  was  it  entered  at  the  same  term  as  that 
,  at  which  all  the  judgments  in  the  attachment  suits,  or  any  of 
them,  were  entered. 

We  are  therefore  of  opinion  that  the  judgment  by  confes- 
sion in  favor  of  Rose  Riley  did  not  come  within  the  letter  or 
spu'it  and  intent  of  said  statute,  and  that  the   court  below 
eiTcd  in  directing  that  she  share  jjrorato  with  said  attachment 
red  iters  in  said  proceeds. 

Under  the  section  above  quoted,  said  proceeds  should  have 
been  distributed  among  the  three  attachment  creditors,  Tol- 
man,  Brewster  and  Barm,  pro  rata^  according  to  the  amount  of 
their  re6[)ective  judgments. 

The  order  of  the  court  below  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Order  reversed. 


Jacob  Johnson 

V. 

Joseph  O.  Glover. 


10    585 
41    848 

I  19    5K> 

1.  AFFroAVTT  FOR  CONTINUANCE. —An  affidavit,  for  a  continuance,  J^  ^| 
which  fails  to  show  diligence  in  attempting  to  obtain  the  desired  testimony,  i  19  586 
is  insufficient.                                                                                                          \^  ^ 

2.  Practice— Amendments.— Where  the  declaration  has  been  materially 
amended,  the  defendant  has  the  right  to  file  additional  pleas,  and  a  refusal  to 
permit  him  to  file  appropriate  pleas  would  be  error.  The  court  inclines  to 
the  opinion,  however,  that  this  rule  does  not  apply  until  the  amendment  is 
actually  placed  on  file;  that  mere  leave  to  amend  does  not  constitute  an 
amendment. 

3.  Bill  of  exceptions — PREsuafPTiONs.— Whenever  a  party  has  so 
framed  his  bill  of  exceptions  as  to  leave  room  for  presumptions,  such  pre- 
sumptions must  be  indulged  in  as  will  support  the  judgment  of  the  court 
below. 

4.  Evidence — Guaranty — Pleading. — ^Where,  in  an  action  of  assump- 
sit on  a  guaranty  of  a  promissory  note,  objection  was  made  to  the  introduc- 
tion of  the  note  on  the  ground  of  variance,  it  being  described  in  the  special 
count-8  of  the  declanition  as  payable  generally  instead  of  at  the  particular 
place,  held^  that  the  note  and  contract  of  guaranty  were  admissible  under 
the  common  counts  of  the  decLiration. 
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Appeal  from  the  Snp)erior  Conrt  of  Cook  county ;  the  Hon. 
Elliott  Anthoj?y,  Judge,  presiding.     Opinion  filed  June  9, 

1886. 

Mr.  Henky  "W.  MAaEB,  for  appellant 

Messrs.  Jaheson,  Mabston  &  Augub,  for  appellee. 

Bailey,  P.  J.  This  was  an  action  of  assumpsit,  brought  by 
Joseph  O.  Glover  against  Jacob  Johnson,  upon  a  guaranty  of 
a  promissory  note.     Said  note  is  as  follows: 

« $1,600.  Chicago,  March  6,  1883. 

"  Ninety  days  after  date,  I  promise  to  pay  to  the  order  of 
Xicob  Johnson  fifteen  hundi-ed  dollars,  ]Tayable  at  228  South 
Water  sti'eet,  value  received. 

"  Nelson  &  Bullen." 

On  the  back  of  said  note  the  name  of  Jacob  Johnson,  the 
payee,  appears  indorsed  twice,  and  over  the  second  signature 
is  written  the  following  guaranty:  "For  value  received  I 
hereby  guarantee  payment  of  the  within  note."  The  declara- 
tion consists  of  two  special  counts  on  the  gaaranty  and  the 
common  money  counts,  and  the  defendant's  plea  is  non  assump- 
sit. The  trial,  which  was  had  before  the  court  and  a  jury, 
resulted  in  a  verdict  in  favor  of  the  plaintiflf  for  $1,784.93. 
From  this  sum  the  plaintiflE  remitted  $74.93  and  judgment  was 
thereupon  entered  in  his  favor  for  $1,710  and  costs. 

The  defendant  has  assigned  for  error  the  refusal  of  the  court 
to  grant  his  motion  for  a  continuance.  The  trial  was  had  at 
the  October  term,  1885,  of  the  superior  court,  and  it  appears 
that  after  the  jury  had  been  impaneled  and  sworp,  the  de- 
fendant moved  for  a  continuance,  on  the  ground  of  theabsenee 
of  W.  H.  Bullen,  one  of  the  makers  of  the  note,  and  in  support 
of  said  motion  offered  to  read  his  own  affidavit  made  and  filed 
on  a  motion  for  a  continuance  on  account  of  the  absence  of  the 
same  witness  at  the  September  term,  1884.  No  other  proof 
was  made  or  offered  either  as  to  the  materiality  of  the  witness 
or  as  to  the  defendant's  diligence  in  procuring  his  testimony. 
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It  18  clear  that  there  was  no  error  in  denying  the  motion. 
An  affidavit  for  a  continuance,  which  fails  to  show  diligence  in 
attempting  to  obtain  the  deaii'ed  testimony,  is  insufficient. 
Meyers  v.  Andrews,  87  111.  433;  Ri.hard  Iron  Works  v: 
Glennon,  71  Id.  11.  The  affidavit  which  the  defendant  oiBEered 
to  read  was  made  more  than  thirteen  months  prior  to  the  trial, 
and  had  no  application  to  the  facts  as  they  existed  at  the 
titne  the  motion  was  made.  Not  a  syllable  of  proof  was  of- 
fered to  show  that  the  defendant  had  made  the  least  effort, 
during  all  that  period,  to  procure  the  attendance  of  said  wit- 
ness, or  that  it  was  impossible  to  procure  his  testimony  at  the 
trial,  or  that  the  witness  was  absent.  So  far  as  appears,  by 
competent  proof,  he  may  have  been  sitting  in  the  court  room 
at  the  very  moment  the  mjtion  was  being  made.  Counsel 
seems  to  have  accompanied  his  motion  with  a  suggestion  that 
a  subpoena  had  been  issued  for  the  witness,  and  that  he  could 
not  be  found.  No  proof  of  such  suggestion,  however,  was 
offered.  No  subpoena  seems  to  have  been  produced,  and  no 
evidence  was  offered  that  the  slightest  effort  had  been  mido 
to  have  the  witness  subpoenaed.  It  is  manifest  that  upon  such 
showing  the  court  could  not  do  otherwise  than  refuse  a  con- 
tinuance. 

Subsequently,  during  the  trial,  the  defendant  renewed  his 
motion  for  a  continuance,  and  asked  for  time  to  prepare  an 
affidavit,  showing  that  he  was  unprepared  to  proceed  with 
the  trial,  but  the  court  declined  to  gi'ant  such  application  or 
continue  the  cause.  There  was  no  suggestion  of  any  new 
ground  for  the  motion,  and  it  was  clearly  a  matter  of  discre- 
tion, with  which  we  have  no  power  to  interfere,  whether  the 
defendant  should  be  permitted  to  renew  an  application  for  a 
continuance  already  disposed  of,  and  whether,  during  the 
progress  of  the  trial,  the  proceedings  sliould  be  interrupted 
for  the  purpose  of  giving  counsel  an  opportunity  to  prepare 
proper  affidavits  to  support  his  motion. 

Objection  having  been  made  to  the  introduction  in  evidence 
of  the  note  in  question  on  the  ground  of  variance,  it  being 
described  in  the  special  counts  of  the  declaration  as  payable 
generally,  instead  of  at  a  particular  place,  the  plaintiff  asked 
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and  obtained  leave  to  amend  his  declaration,  by  inserting 
therein  a'trne  description  of  th3  note,  but  it  does  not  appear 
that  snch  amendment  was  ever  actually  made.  Upon  such 
leave  being  given,  counsel  for  the  defendant  asked  leave  t3 
file  instanter  two  spesial  pleas  of  failure  of  consideration  to  the 
amended  declaration,  which  the  court  refused  to  give,  and 
such  refusal  is  assigned  for  error. 

It  seems  to  be  the  rule  that  where  the  declaration  has  been 
materially  amended  the  defendant  has  a  right  to  tile  additional 
pleas,  and  that  a  refusal  to  permit  him  to  tile  appropriate 
pleas  would  be  error.  McCarthy  v.  Nen,  91  III.  13  J ;  Gris- 
wold  V.  Shaw,  79  Id.  449 ;  Nelson  v.  Akeson,  1  Bradwell,  165. 
But  we  are  inclined  to  the  opinion  that  the  declaration  can 
not  bi4  regarded  as  having  been  amended,  within  the  moaning 
of  this  rule,  until  the  amendment  is  actually  placed  on  tile, 
and  that  mere  leave  to  amend  does  not  constitute  an  amend- 
ment 

But  without  attempting  to  decide  that  question,  it  is  suffi- 
cient to  say,  that  the  defendant  has  not  preserved  his  pro- 
posed pleas  in  his  bill  of  exceptions,  and  we  therefore  have  no 
means  of  knowing  whether  they  were  so  drawn  as  to  present 
defenses  to  the  action  or  not.  Whenever  a  party  has  so 
framed  his  bill  of  exceptions  as  to  leave  room  for  pre^jump- 
tions,  such  presumptions  must  be  indulged  in  as  will  support 
the  judgment  of  the  court  below.  We  may  therefore  sus- 
tain the  action  of  the  court  in  refusing  to  allow  said  pleas  to 
bo  tiled,  upon  the  presumption  that  they  were  insufficient  in 
form,  or  substance,  or  both. 

It  is  insisted  that  the  court  erred  in  admitting  the  note  in 
evidence  because,  fii*st,  as  the  declaration  had  not  been  actually 
amended  there  was  still  a  variance  between  the  note  and 
declaration;  and,  secondly,  because  of  a  variance  between  the. 
note  and  the  copy  thereof  tiled  with  the  declaration.  To  the 
first  point  it  may  be  answered  that  as  the  declaration  con- 
tained the  common  counts  the  note  and  contract  of  guaranty 
were,  as  we  think,  admissible  under  those  counts.  A  conti-act 
of  guaranty  is  not  a  collateral  but  an  original  undertaking. 
Gridley  v.  Capen,  72  III.  11;  Kich  v.  Hathaway,  IS  Id.  548. 
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As  held  in  Gage  v.  Meclimics  National  Bank,  79  111.  62, 
where  the  guaranty  was  precisely  like  the  one  in  the  present 
case,  the  contract  entered  into  by  the  guarantor  is  an  absolute 
undertaking  to  pay  the  note  at  maturity.  It  would  thus  seenj 
to  be  clearly  within  the  rule  that  wliere  a  claim  is  merely  of 
a  pecuniary  nature,  and  is  founded  upon  a  past  or  completed 
or  executed  consideration,  it  is  sufficient  to  declare  upon  the 
indebitatus  assumpsit  counts.  1  Chitty's  Plead.,  295,  Or  an. 
the  rule  is  more  frequently  stated,  when  the  terms  of  a  special 
conti-act  liave  been  so  far  ])erformed  that  nothing  remains  but 
a  mere  debt  or  duty  to  pay  money,  then  the  amount  due  may 
be  recovered  under  a  general  count.  1  Cliitty's  Plead.,  350, 
note  f.  It  would  thus  seem  that  the  misdescription  of  the 
note  in  the  special  counts  of  the  declaration  was  immaterial. 
As  to  the  second  point,  there  seems  to  be  no  variance  be- 
tween the  note  and  contract  of  guaranty,  and  the  coj)y  of  the 
contract  sued  on  tiled  with  the  declaration.  The  variance 
alleged  is  the  omiss'on  in  the  copy  of  a  certain  indorsement 
appearing  on  the  note,  placed  there  by  a  former  holder,  by 
way  of  an  assignment,  for  collection,  and  subsequently  erased. 
It  is  very  clear  that  such  indorsement  is  no  part  of  tlie  con- 
tract sued  on,  and  is  therefore  no  part  of  the  copy  required 
by  the  statute  to  be  filed  with  tlie  declaration.  • 

The  defendant's  plea  of  non-assumpsit  was  not  verified  by 
affidavit,  nor  did  he  file  his  affidavit  denying  the  execution  of 
the  instrument  sued  on,  as  provided  by  the  thirty- third  sec- 
tion of  the  Practice  Act,  and  he  therefore  was  not  at  liberty 
to  deny  at  the  trial  the  execution  of  the  guaranty  in  question. 
Martin  v.  Culver,  87  111.  49.  As  against  him  its  execution 
must  therefore  be  regarded  as  boing  conclusively  established. 
The  court,  however,  allowed  the  plaintiff  to  give  evidence 
tending  to  show  that  the  defendant  put  his  signature  on  the 
back  of  the  note  with  the  intention  of  guaranteeing  it,  and  the 
admission  of  such  evidence  is  assigned  for  eiTor.  We  are 
inslinod  to  the  opinion  that  the  evidence  was  improperly  ad- 
mitted, as  there  was  no  issue  to  which  it  was  responsive. 
The  only  purpose  of  its  admission  was  to  prove  that  which 
was  already  admitted  by  the  pleadings,  viz.,  the  execution  of 
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the  guaranty.  But  wo  are  unable  to  see  how  the  defendant 
was  at  all  prejudiced  by  its  admission.  It  only  tended  to 
prove  a  fact  which  the  defendant  had  not  denied  and  was  not 
at  liberty  to  deny;  and  it  could  therefore  have  had  no  influ- 
ence  one  way  or  the  other  in  the  determination  of  the  issues 
which  were  submitted  to  the  jury. 

A  considerable  effort  was  made  by  the  defendant  at  the 
trial  to  show  that  the  plaintiff  purchased  the  note  after  ma- 
turity, but  the  preponderance  of  the  evidence  seems  to  show 
very  clearly  that  he  purchased  and  obtained  possession  of  it 
a  short  time  prior  to  the  expiration  of  the  days  of  grace,  and 
also  that  he  obtained  it  from  a  honafide  assignee  to  whom  it 
was  negotiated  long  before  maturity.  But  the  question 
whether  the  plaintiff  was  an  assignee  before  or  after  maturity 
becomes  unimportant,  for  the  reason  that  the  defendant 
failed  to  establish  any  defense  to  the  note  or  guaranty.  The 
defense  sought  to  be  proved  was  payment  at  maturity  by  or 
on  account  of  the  makers.  As  to  that  matter  the  preponder- 
ance of  the  evidence  was  manifestly  against  the  defendant, 
and  wonld  not,  in  our  opinion,  have'  sustained  a  verdict  in  his 
favor. 

After  the  verdict  the  defendant  applied  for  a  new  trial, 
basing  his  application,  among  other  things,  upon  the  ground 
of  newly  discovered  evidence.  Said  evidence,  as  disclosed  by 
his  aiBdavits  filed  in  support  of  his  motion,  is  mainly  if  not 
entirely  cumulative,  and  is  by  no  means  conclusive.  In  addi- 
tion to  this,  the  reasons  disclosed  for  not  having  discovered 
said  evidence  in  time  to  have  produced  it  at  the  trial  are 
entirely  insufficient  to  exculpate  the  defendant  from  the  charge 
of  negligence.  Wo  think  the  motion  for  a  new  trial  was 
properly  denied. 

Some  other  propositions  are  discussed  by  the  counsel  for 
the  defendant  which  we  do  not  deem  it  necessary  to  notice) 
beyond  saying  that,  in  om*  opinion,  they  are  without  merit. 
We  find  no  material  error  in  the  record,  and  the  judgment 
will  therefore  be  affirmed. 

Judgment  affirmed. 
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Chicago  &  Eastern  Illinois  R.  R.  Co. 

V. 

Jeremiah  O'Connor,  Jr.,  Adm'r. 

StJBViVAL  OF  ACTION. — In  an  action  on  the  case,  for  a  personal  injury, 
where  the  party  dies  before  obtaining  judgment,  but  the  death  is  not  the 
result  of  the  injury,  the  action  survivon  to  the  personal  representatives,  un- 
der the  provisions  of  section  128  of  the  statute  in  relation  to  the  adminis- 
tration of  estates. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
RoLLiN  S.  Williamson,  Judge^  presiding.  Opinion  filed  June 
9,  1886. 

Mr.  Wm.  Abmsteong,  for  appellant. 

Messrs.  Hynks,  English  &  Dunne,  for  appellee. 

Bailey,  P.  J.  This  was  an  action  on  the  case,  brought  by 
Jeremiah  O'Connor  against  the  Chicago  &  Eastern  Illinois 
Railroad  Company,  to  recover  damages  for  a  personal  injury. 
The  defendant  appeared  and  pleaded  not  guilty,  and  a  trial  of 
the  issue  thus  formed  having  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiflF,  an  appeal  was  taken  by  the  defendant 
to  this  court,  where  said  judgment  was  reversed  and  the  cause 
remanded  for  a  new  trial.  C.  &  E.  I.  R.  R.  Co.  v.  O'Connor, 
13  Bradwell,  62.  Shortly  after  the  decision  of  said  appeal 
Jeremiah  O'Connor  died,  and  his  administrator,  Jeremiah 
O'Connor,  Jr.,  was  substituted  as  plaintiflf.  The  defendant 
thereupon  filed  a  plea  alleging  the  death. of  the  original  plaint- 
iflF, and  also  alleging  that  his  death  was  in  no  way  caused  by 
the  injuries  alleged  in  the  declaration,  and  praying  judgment 
for  the  defendant.  To  this  plea  a  demurrer  was  sustained, 
and  it  also  appears  that  on  motion  of  the  plahitiflE  said  plea 
was  stricken  from  the  files.  Which  of  these  orders,  the  one 
sustaining  the  demun-er  or  the  one  striking  the  plea  from  the 
files,  was  entered  first,  the  record  fails  to  show. 
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As  the  contrary  does  not  appear,  it  may  be  presumed  that 
the  order  sustaining  the  demnrrer  was  the  one  first  entered  ; 
and  if  so,  the  defendant  was  in  no  way  prejudiced  by  a  subse- 
quent order  striking  the  plea  from  the  files.  But  we  can  not 
see  that  the  case  would  have  been  materially  diflFerent  if  it 
had  appeared  that  the  latter  order  was  the  first  one  entered. 
Both  seem  to  have  been  entered  upon  tlio  same  ground,  viz., 
that  the  plea  presented  no  defense  to  the  action,  and  if  the 
plaintiff's  counsel,  as  well  as  the  court,  ignoring  or  waiving 
the  fact  that  the  plea  had  been  already  disposed  of  on  motion, 
saw  fit  to  accord  to  the  defendant  the  right  of  having  its  suf- 
ficiency tested  by  demurrer,  the  defendant  can  not  complain 
of  the  former  order,  of  which  the  plaintiff  sought  to  take  no 
advantage. 

The  theory  of  the  plea  is,  that  by  the  death  of  the  plaint- 
iff, the  cause  of  action  became  extinguished,  and  that  the 
action  itself  should  therefore  be  abated.  Such  plainly  would 
have  been  the  case  at  common  law,  under  the  rule  that  actio 
personalis  mqritur  cum  persona;  but  section  123  of  the  stat- 
ute in  relation  to  the  administration  of  estates  provides  that, 
in  addition  to  the  actions  which  survive  at  common  law,  cer- 
tain actions  particularly  enumerated  shall  also  survive,  among 
which  are  "  actions  to  recover  damages  for  an  injury  to  the 
person."  This  statute  would  seem  to  be  too  plain  to  admit  of 
controversy,  especially  as  applied  to  the  facts  alleged  in  the 
l)lea,  viz.,  that  the  plaintiff's  death  was  not  caused  by  the 
injuries  complained  of.  If  such  was  the  case  there  can  be  no 
doubt  that  the  action  survived,  and  that  under  section  10  of 
the  statute  in  relation  to  abatement,  the  administrator  was 
])roperly  substituted  as  plaintiff. 

Some  difficulty  has  arisen  in  other  cases,  out  of  the  appar- 
ent conflict  between  the  section  of  the  statute  in  relation  to 
the  administration  of  estates,  above  cited,  and  the  act  of  Feb- 
ruary 12,  1853,  giving  an  action  to  the  representatives  of  a 
deceased  person  for  the  benefit  of  his  next  of  kin,  where  the 
death  is  caused  by  a  wrongful  act,  neglect  or  default,  for 
which  tlie  party  injured  would,  if  death  had  not  ensued,  have 
been   entitled  to  maintain   an  action  and  recover  damages. 
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This  apparent  conflict  .wa3  elaborately  cJonsidered  by  tlie 
Supreme  Court  in  Holton  v.  Daly,  106  111.  131,  and  it  was 
there  held  that  where  the  death  of  the  party  injured  is  caused 
by  the  wrongful  act,  neglect  or  default  complained  of,  the 
act  of  February  12,  1853,  alone  applies;  but  that  where  the 
injuries  do  not  result  in  death,  but  the  party  injured  dies 
before  obtaining  judgment,  tha  action  survives  to  the  personal 
representative,  under  the  provisions  of  section  123  of  the 
statute  in  relation  to  the  administration  of  estates.  It  thus 
appears  that  the  averments  of  the  plea  bring  the  case* clearly 
within  the  terms  of  the  latter  statute. 

After  said  plea  had  been  disposed  of  as  above  stated,  the 
defendant  moved  the  court  to  strike  from  the  pla:ntifT'8 
declaration  certain  averments  as  to  the  permanency  of  the 
injury  complained  of,  which  motion  was  sustained  in  part  by 
striking  from  each  count  the  words  "  permanently  cri;jpled 
and  disabled."  The  defendant's  counsel  thereupon  asked 
leave  to  demur  to  the  declaration,  which  being  refused  he 
asked  leave  to  file  a  plea  of  not  guilty  and  a  plea  of  the  Stat- 
ute of  Limitations,  setting  up  the  two  years  limitation  pro- 
vided by  section  14.  of  the  statute.  This  was  also  refused, 
and  these  rulings  of  the  court  are  assigned  for  eri'or. 

It  is  diflicult  for  us  to  see  upon  what  ground  the  court  was 
justified  in  striking  out  any  pai-t  of  the  declaration,  but  as  the 
plaintiff  has  not  assigned  errors  it  is  unnecessary  for  us  to 
consider  that  question.  It  is  very  clear,  however,  that  the 
action  of  the  court,  striking  said  words  from  the  declaration, 
did  not  make  it  a  new  declaration,  so  as  to  call  for  or  o])en 
the  door  to  new  pleadings  on  the  part  of  the  defendant.  No 
new  case  was  made  thereby,  and  no  new  fact  alleged  or  issue 
tendered.  A  plea  of  not  guilty  was  already  on  file,  and  upon 
that  plea  issue  had  been  joined  and  a  trial  had,  and  there  was 
no  occasion  for  further  pleadings.  So  far  as  the  defense  of 
the  Statute  of  Limitations  is  concerned,  there  is  no  pretense 
that  the  suit  was  not  brought  within  less  than  two  years  after 
the  cause  of  action  accrued,  and  the  claim  that  the  change  in 
the  declaration,  made  by  order  of  the  court,  constituted  the 
action  a  substantively  new  one,  so  as  to  call  for  an  application  of 
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the  rule  established  by  the  case  of  I.  C.  R  R  Co.  v.  Cobb,  64 
111.  128,  and  other  similar  authorities,  is  simply  absurd.  Tlie 
eflforts  of  the  defendant's  counsel  to  introduce  new  pleadings 
seem  to  us  to  have  been  merely  captious  and  unworthy  of  the 
serious  consideration  of  the  court 

At  the  trial  the  jury  found  the  defendant  guilty  and  as- 
sessed the  plaintiff's  damages  at  $2,250,  and  for  that  sum  and 
costs  the  plaintiff  had  judgment.  It  is  urged  that  the  verdict 
is  conti-ary  to  the  evidence,  We  have  examined  the  evidence 
with  care,  and  while  we  find  it  in  some  respects  conflicting, 
we  are  of  the  opinion  that  it  fairly  sustains  the  verdict.  The 
evidence  clearly  tends  to  charge  the  defendant's  servants  who 
were  running  the  locomotive  engine  by  which  the  injury 
complained  of  was  inflicted,  with  negligence,  and  we  think  the 
jury  were  warranted  in  holding  that  O'Connor,  at  the  time  he 
was  injured,  was  in  the  exercise  of  ordinary  care. 

Tlie  jury  were  properly  instructed  as  to  tlie  law,  and  we  see 
no  reason  for  disturbing  tlieir  verdict  There  being  no  error 
in  the  record  the  judgment  will  be  a&med. 

Judgment  aflG[i*med. 


Hannah  Newman 

V. 

Streatoe  Coal  Company. 

Guaranty— Notice  of  acceptance. — Where  the  gruaranty  is  a  continu- 
ing guaranty  of  a  future  indebtedness,  wholly  uncertain  and  unlimited  in 
amount  and  growing  out  of  a  series  of  transactions  to  be  continued  for  an 
indefinite  period  of  time,  the  guarantor  is  not  bound,  unless  he  is  notified 
within  a  reasonable  time  that  the  party  guaranteed  has  accepted  the 
guaranty  and  is  acting  under  it.  Held,  that  the  instrument  in  this  case 
was  such  a  guaranty,  and  that  there  was  no  notice  of  acceptance. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gakt,  Judge,  presiding.  •  Opinion  filed  June 
9,  1886. 
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Messrs.  Moses,  Newman  &  Eked,  for  appellant ;  that  notice 
of  the  acceptance  of  the  guaranty  was  necessary,  cited  Adams 
V.  Jones,  12  Peters,  213 ;  Cooke  v.  Ome,  37  111.  189;  Brandt 
on  Suretyship,  251,  §  157. 

The  instrament  sued  on  is  not  a  continuing  guaranty  :  Hay- 
den  V.  Crane,  1  Lansing  (N.  Y.),  181  ;  Gard  v,  Stevens,  12 
Mich.  292  ;  Whitney  v.  Groot,  24  Wend.  82  ;  Baker  v.  Band, 
13  Barber  (N.  Y.),  125. 

Messrs.  Fatbohild  &  Blackman,  for  appellee;  that  further 
notice  was  not  necessary  in  this  case,  cited  Cooke  v.  Ome,  37 
111,  186  ;  F.  &  M.  Bk.  v.  Kercheval,  2  Mich.  504;  Paige  v, 
Parker,  8  Mot.  211  ;  Douglas  v.  Rowland,  24  Wend.  35  ; 
Walker  v.  Forbes,  25  Ala,  147. 

Bailey,  P.  J.  This  was  an  action  of  assumpsit  brought  by 
the  Streator  Coal  Company  against  Hannah  Newman,  on  the 
following  contract  of  guaranty : 

"Chicago,  April  17,  1883. 
*'  Stbeatob  Coal  Company,  Streator,  III., 

"  Gentlemen: — I  guarantee  that  your  coal  deal  with  Mr.  S. 
Rosenfels  will  not  result  in  a  loss  to  your  company. 

"Kespectfully,  etc., 

"Hannah  Newman." 

It  is  undisputed  that  this  guaranty  was  signed  by  the  defend- 
ant at  the  request  of  Rosenfels,  on  or  about  the  day  of  its  date, 
and  delivered  by  her  to  Rosenfels,  who  soon  after  delivered 
it  to  the  plaintiff.  It  also  appears,  without  controversy,  that 
no  notice  was  given  by  the  plaintiff  to  the  defendant  of  the 
acceptance  of  said  guaranty,  or  of  any  of  the  subsequent  deal- 
ings between  the  plaintiff  and  Rosenfels,  until  after  the 
service  of  summons  in  this  suit,  which  took  place  June  7, 
1884. 

The  testimony  of  but  two  witnesses — Alvin  E.  Tyler,  the 
plaintiff's  secretary  and  treasurer,  and  the  defendant — was 
produced  at  the  trial,  Rosenfels  being  then  dead.  It  appeare, 
from  Tyler's  testimony,  that  for  some  ten  months  prior  to  the 
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date  of  tLe  guaranty  Rosenfele,  had  been  a  cnstoiner  of  the 
plaintilf  in  the  purchase  of  coal,  under  a  contract  or  aiTangement 
by  which  Rosenf  els  was  to  pay  the  plaintifE  for  the  coal  purchased 
each  month  on  the  15th  day  of  the  mouth  next  following  ;  that 
a  short  time  prior  to  the  execution  of  the  guaranty,  Kosenfels 
being  behind  in  his  monthly  payments,  tlie  plaintiff  deter* 
mined  to  sell  him  no  more  coal  until  he  had  arranged  for  the 
payment  of  his  account  and  made  the  plaintiff  safe  for  the  fut- 
ure ;  that  such  determination  beihg  communicated  to  Eoseu- 
fels,  the  latter  proposed  to  give  the  plaintiff  a  guaranty,  and 
suggested  the  defendant  as  guarantor,  saying  that  he  would 
get  her  to  sign  a  paper  guaranteeing  the  plaintiff  against  loss; 
that  the  witness,  on  behalf  of  the  plaintiff,  after  making  inqui- 
ries as  to  the  responsibility  of  the  defendant,  and  finding  it 
satisfactory,  made  a  draft  in  pencil  of  such  guaranty  as  the 
plaintiff  desired,  which  Rosenfels  copied  and  took  away,  and 
afterward  brought  back  with  the  defendant's  signature  tliere- 
un ;  that  the  plaintiff  thereafter  continued  to  sell  coal  to 
Rosenfels  until  about  the  last  of  December,  1883,  and  that  his 
indebtedness  for  coal  sold  him  during  the  months  of  October, 
November  and  December,  1883,  amounting  to  $1,383.50,  still 
remains  unpaid. 

It  appears  that  in  June,  1882,  about  the  time  or  shortly 
before  the  dealings  between  the  plaintiff  and  Rosenfels  com- 
menced, the  plaintiff  wrote  Rosenfels  a  letter  offering  to  sell 
liim  coal  for  a  year  at  a  certain  unifonn  price,  provided 
that  the  number  of  tons  purchased  should  be  no  larger  in 
winter  than  in  the  summer ;  but  there  is  no  evidence  that  such 
proposition  was  ever  accepted  by  Rosenfels,  or  that  any  deal- 
ings were  ever  had  by  the  parties  under  it,  but  the  contract  or 
arrangement  under  which  the  parties  actually  dealt,  according 
to  the  testimony  of  witness  Tyler,  seems  to  have  been  made 
upon  a  different  basis. 

The  defendant  on  her  part  testified,  that  said  guaranty  was 
brought  to  her  by  Rosenfels;  that  he  told  her  that  he  was 
about  to  make  a  contract  with  the  plaintiff  for  the  purchase 
of  coal  for  a  year  at  a  fixed  price,  provided  he  bought  tlie 
game  amount  in  summer  as  in  winter ;  that  if  he  bought  more 
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in  winter,  and  the  market  price  rose,  he  was  to  pay  the  plaint- 
iff the  winter  market  price  for  the  coal  bought  in  the  sum- 
mer, and  that  the  quantity  was  to  protect  the  plaintiff  against 
any  loss  in  the  difference  between  the  agreed  or  contract 
price  and  the  market  price  of  coal ;  that  she  asked  Eosenfels 
particularly  if  she  was  to  be  liable  for  the  coal  bought  by  him, 
and  that  he  told  her  distinctly  that  she  was  not,  reiterating 
the  statement  that  the  guaranty  was  to  cover  the  deal  be- 
tween himself  and  the  plaintiff,  with  respect  to  the  difference 
between  the  winter  market  price  of  coal  and  the  price  at 
which  the  plaintiff  agreed  to  sell  him  coal  during  the  entire 
year. 

Upon  the  trial,  which  w'as  before  the  court,  a  jury  being 
waived,  the  defendant  submitted  the  following  written  prop- 
ositions to  be  held  as  the  law  in  the  decision  of  the  case,  all 
of  which  were  refused,  viz.: 

1.  **That  under  the  evidence  in  this  case,  in  order  to 
charge  the  defendant  and  make  her  liable  as  a  guarantor  or 
otherwise  up<m  the  instrument  sued  on  in  this  case,  it  was  the 
duty  of  the  plaintiff  to  give  the  defendant  notice,  within  a 
reasonable  time  after  the  receipt  of  said  instrument,  that  the 
plaintiff  had  accepted  said  insti'ument  or  guaranty  and  was  acting 
under  the  same,  and  was  carrying  on  the  coal  deal  mentioned  in 
said  instrument  with  Rosenfels  on  the  strength  and  faith  of 
said  instrument  of  guaranty. 

2.  "That  if  the  court  finds,  from  the  evidence,  that  the 
plaintiff  sold  Rosenfels  coal  upon  the  agreement  that  he  was 
to  pay  npon  the  15th  of  each  month  for  all  coal  sold  and 
delivered  to  him  during  the  previous  month,  and  finds  that 
said  Rosenfels  defaulted  in  making  payment,  then  it  was  the 
duty  of  the  plaintiff  to  give  notice  to  the  defendant  of  such 
default,  and  that  said  plaintiff  had  no  right  to  continue  sell- 
ing and  delivering  coal  to  said  Rosenfels  after  such  default 
without  the  consent  of  the  defendant. 

3.  "  That  it  was  the  duty  of  the  plaintiff  to  give  notice 
from  time  to  time  to  the  defendant  of  the  amount  of  coal 
that  the  plaintiff  was  selling  and  delivering  to  gaid  Rosenfels 
npon  the  strength  of  said  alleged  guaranty." 
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The  court  thereupon  found  the  issues  for  the  plaintiflE,  and 
assessed  its  damages  at  $1,383.50,  for  which  sum  and  costs  the 
court,  after  overruling  the  defendant's  motion  for  a  new  tibial, 
gave  judgment  for  the  plaintiff. 

Tlie  only  question  we  need  consider  is,  whether  the  defend- 
ant can  be  held  liable  on  her  guaranty,  in  the  absence  of  no- 
tice from  the  plaintiff  that  it  accepted  such  guaranty  and  was 
acting  under  it.  In  solving  this  question  it  is  impoi-tant  to 
determine  the  precise  meaning  and  scope  of  the  instrument, 
and  the  nature  and  extent  of  the  liability  on  the  part  of  Ro- 
senfels  which  the  defendant  undertook  to  guarantee.  The 
undertaking  was  to  guarantee  the  plaintiff  against  loss  upon  its 
"  coal  deal "  with  lioseufels.  The  language  employed,  as 
must  be  admitted,  is  not  altogether  clear  and  unambiguous; 
and  the  nature  of  the  liability  which  the  guai'anty  was  in- 
tended to  cover  is  not  so  stated  as  to  render  it  possible  to  apply 
the  instrument  to  its  subject-matter  without  the  aid  of  ex- 
trinsic evidence.  Turning  to  the  evidence,  we  find,  not  a 
contract  between  the  plaintiff  and  Eosenfels  for  the  sale  and 
delivery  of  coal,  but  a  mere  course  of  dealings  in  which  Ro- 
senfels  was  purchasing  coal  of  the  plaintiff  at  such  times  and 
in  such  quantities  as  he  saw  fit,  with  no  contract  obligation  on 
the  part  of  either  to  continue  such  dealings  except  at  pleasure. 
Shortly  before' the  execution  of  the  guaranty,  the  plaintiff 
became  dissatisfied  on  account  of  Rosenf els' want  of  prompt- 
ness in  making  his  payments,  and  elected,  as  it  had  a  right  to 
do,  to  discontinue  selling  him  coal.  Rosenfels  then  obtained 
from  the  defendant  said  guaranty,  and  on  the  strength  of  that 
security  the  parties  resumed  their  dealings  upon  the  same 
footing  as  before.  These  dealings*  which  were  thus  interrupted 
and  which  were  to  be  resumed  on  the  giving  of  the  guaranty, 
were  the  only  dealings  then  pending  between  the  parties,  or 
which  could  have  been  in  their  contemplation  at  the  time  that 
instrument  was  executed.  The  conclusion,  then,  is  iiTesistible, 
that  by  the  term  *'  coal  deal"  was  meant  the  coui^se  of  deal- 
ings in  coal  which  the  plaintiff  and  Rosenfels  contemplated 
resuming  and  carrying  on  in  the  future  in  case  satisfactory 
security  should  be  furnished.     But  neither  the  amount  of  coal 
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to  be  purchased  nor  the  time  during  which  the  contemplated 
dealings  were  to  continue  was  in  any  way  fixed  or  limited. 
There  was  no  conti*act  by  which  the  plaintiff  was  bound  to  sell 
•  or  Kosenfels  to  purchase  a  pound  of  coal.  They  were  at 
liberty  to  deal  with  each  other  as  little  or  as  much  and  as  long 
as  they  chose,  there  being  no  limit  imposed  upon  their  trans- 
actions, either  in  point  of  duration  or  amount  It  is  clear,  then, 
that  the  instrument  in  question  was  a  continuing  guaranty  of 
a  future  indebtedness,  wholly  uncertain  and  unlimited  in 
amount  and  growing  out  of  a  series  of  titinsactions  to  be  con- 
tinned  for  an  indefinite  period  of  time. 

The  rule  clearly  dedncible  from  the  general  current  of 
authority  is,  that  a  guaitinty  of  this  character  can  not  be  held 
to  be  binding  on  the  guai-antor,  unless  he  is  notified  within  a 
reasonable  time  that  the  party  guaranteed  has  accepted  the 
guaranty  and  is  acting  under  it.  We  can  refer  here  only  to  a 
few  of  the  numerous  decisions  of  the  American  courts  sus- 
taining this  proposition.  Thus  in  Mussey  v.  Rayner,  22  Pick. 
223,  it  is  said:  "The  general  rule  of  law  on  this  subject 
ecems  now  to  be  well  settled,  requiring  that  in  cases  of  a 
written  guaranty  for  a  debt  yet  to  be  created  and  uncertain  in 
its  amount,  the  guarantor  should  have  notice,  in  a  i-easonaWe 
time,  that  the  guaranty  is  accepted,  and  thatcredit  has  been  given 
on  the  faith  of  it."  This  rule  was  applied  in  Allen  v.  Pike, 
3  Cush.  238,  where  the  defendant  signed  a  writing  address<?d 
to  the  plaintiff  and  another,  declaring  that  he  made  himself 
liable  for  whatever  amount  a  certain  third  person  might 
become  indebted  to  either  of  them.  No  notice  of  the  accept- 
ance of  the  guaranty  having  been  given  within  a  reasonable 
time,  it  was  held  not  to  be  binding  on  tlie  guarantor.  In  that 
case  the  court  say :  "  The  distinction  is  between  an  ofier  to 
guarantee  a  debt  about  to  be  created,  the  amount  of  which  the 
party  making  the  offer  does  not  know,  and  it  is  uncertain 
whether  the  offer  will  be  accepted  so  that  he  maybe  ulti- 
mately liable,  and  the  case  of  an  absolute  guaranty,  the  terms 
of  which  are  definite  as  to  its  amount  and  extent.  In  the 
latter  case,  no  notice  is  necessary  to  the  guarantor ;  whereas, 
in  the  former  case,  the  contract  is  not  completed  until  the 
offer  is  accepted." 
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In  Babcock  v.  Bryant,  12  Pick.  133,  the  defendant  gave  the 
plaintiflf  a  writing  by  which  he  agi'eed  to  be  responsible  and 
pay  him  for  whatever  goods  had  been  or  might  be  delivered 
to  one  Case.  Certain  goods  were  delivered  by  the  plaintiff  to 
the  party  named,  and  a  considerable  time  afterward  suit  was 
brought  against  the  defendant  on  his  guaranty,  no  notice  that 
the  plaintiflf  had  been  acting  thereon  having  been  given  to  the 
defendant ;  and  it  was  held,  upon  the  principle  above  stated, 
that  he  was  not  liable.  In  Norton  et  al.  v.  Eastman,  4  Greenl, 
521,  the  defendant  addressed  a  letter  to  the  plaintiffs  recom- 
mending one  Farrington  as  of  good  credit  up  to  a  specified 
amount,  and  agreeing,  in  case  the  plaintiffs  should  trust  him 
for  that  amount,  to  be  accountable  to  them  therefor  in  case  of 
Farrington's  failure  to  make  payment.  Suit  being  brought  to 
enforce  the  guaranty,  the  same  rule  was  applied,  the  court, 
liowever,  in  its  opinion,  recognizing  the  rule  that  when  a 
guaranty  is  absolute  in  its  terms,  and  definite  as  to  its  amount 
and  extent,  no  notice  to  the  guarantor  is  necessary,  as  the  very 
act  of  giving  the  guaranty  carries  with  it  notice  of  its  nature 
and  limits.  In  Tuckerman  v.  French,  7  Greenl.  115,  it  was 
held  that  notice  was  necessary,  where  the  plaint:flfs  sold  one 
Prescott  certain  goods  on  a  letter  signed  by  the  defendant, 
by  which  the  latter  agreed  to  hold  himself  responsible  for  any 
goods  the  plaintiffs  might  sell  said  Prescotts  up  to  $500. 

In  Douglas  v.  Reynolds,  T  Pet  113,  Mr.  Justice  Story,  dis- 
cussing the  reasonableness  of  the  rule,  says:  "A  party  giving 
a  letter  of  guaranty  has  a  right  to  know  whether  it  is  accepted, 
and  whether  the  person  to  whom  it  is  addressed  means  to 
give  credit  on  the  faith  of  it,  or  not  It  may  be  most  mate- 
rial, not  only  as  to  his  responsibility,  but  as  to  his  future  rights 
and  proceedings.  It  may  regulate  in  a  great  measure  his 
course  of  conduct,  and  his  exercise  of  vigilance  in  regard  to 
the  party  in  whose  service  it  is  given.  Especially  is  it  im- 
portant in  case  of  a  continuing  guaranty,  since  it  may  guide  his 
judgment  in  recalling  or  suspending  it."  So,  in  Edmonston  v. 
Drake,  5  Pet.  634,  Mr.  Chief  Justice  Marshall,  in  discussing 
the  rule,  says:  "It  would  indeed  be  an  extraordinary  depart- 
ure  from  that  exactness  and  precision  which   peculiarly  dis- 
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tinguish  commercial  transactions,  wliich  is  an  important  prin-^ 
ciple  in  the  law  and  usage  of  merchants,  if  a  merchant  should 
act  on  a  letter  of  credit  of  this  character,  and  hold  the  writer 
responsible  without  giving  notice  that  he  had  acted  on  it.'^ 
In  Adams  v.  Long,  12  Pet.  207,  the  only  question  presented 
was,  whether,  upon  a  letter  of  guaranty  addressed  to  a  partic- 
ular person,  or  to  persons  generally,  for  a  future  credit  to  be 
given  to  tlie  party  in  whose  favor  the  guaranty  is  di-awn, 
notice  is  necessary  to  be  given  to  the  guarantor,  that  the 
persoli  giving  the  credit  has  accepted  or  acted  on  the  guar- 
anty, and  given  credit  on  the  faith  of  it;  and  Mr.  Justice 
Story,  delivering  the  unanimous  opinion  of  the  court  says : 
"We  are  all  of  the  opinion  that  it  is  necessary  ;  and  that  it  is 
not  an  open  question  in  this  court.  It  is  in  itself  a  reasonable 
rule,  enabling  the  guarantor  to  know  the  nature  and  extent  of 
his  liability,  to  exercise  due  vigilance  in  guarding  himself 
a^inst  losses  which  might  otherwise  be  unknown  to  him^ 
and  to  avail  himself  of  the  appropriate  means,  in  law  and 
equity,  to  compel  the  other  parties  to  discharge  him  from 
future  responsibility." 

Of  the  other  cases,,  sustaining  substantially  the  same  doc- 
trine, the  following  may  be  noted:  Lawton  v.  Maner,  9 
Eich.  Law,  335;  Kellogg  v.  Stockton,  29  Penn.  St.  460; 
Unangst  v.  Heller,  26  Id.  150 ;  Kay  v.  Allen,  9  Id.  320 ; 
Kincheloe  v.  Holmes,  7  B.  Mon.  5 ;  Sollee  v.  Meugy,  1 
Bailey  Law,  620^  McCollum  v.  Gushing,  22  Ark.  540 ;  Oakes 
V.  Wilier,  13  Vt  106 ;  Peck  v.  Barney,  Id.  93  ;  Howe  v. 
Nichols,  22  Maine,  175 ;  Thompson  v.  Glover,  78  Ky.  193 ; 
Taylor  v.  Shouse,  73  Mo.  361  ;  Central  Savings  Bank  v. 
Shine,  48  Id.  456;  Kankin  v.  Childs,  9  Id.  665.  See  also, 
Brandt  on  Suretyship  and  Guaranty,  Sec.  157  et  seq.,  where 
the  authorities  on  this  question  are  collected  and  discussed. 
In  New  York  the  contrary  doctrine  seems  to  be  held. 
Whitney  v.  Groot,  22  Wend.  82  ;  Smith  v.  Dann,  6  Hill,  543; 
City  National  Bank  v.  Phelps,  86  N.  Y.  484.  It  is  j)lain, 
however,  that  the  courts  of  New  York  are  not  in  harmony 
with  the  current  of  authority  on  this  question. 

Many  of  the  foregoing  decisioni  proceed  upon  the   princi- 


Digitized  by 


Google 


602  Appellate  Courts  of  Illinois. 

Newman  v.  Sireator  Coed  Co. 

pie  that  where  the  guaranty  relates  to  a  fntare  indebtedness, 
uncertain  in  amount,  the  transaction  is  in  effect  only  an  offer 
to  guarantee,  and  that  it  has  only  the  force  of  an  offer  until 
the  party  making  the  guaranty  is  notified  of  its  acceptance. 
It  can  not  be  doubted  that  in  the  present  case  there  was  no 
binding  contract  between  the  plaintiff  and  defendant,  until 
the  plaintiff  had  acted  on  the  guaranty  by  seeing  and  deliver- 
ing coal  to  Rosenfels  in  reliance  upon  it.  Until  that  was  done 
neither  party  was  bound.  The  plaintiff  was  under  no  con- 
tract which  bound  it  to  sell  coal  to  Bosenfels,  and  nutwith- 
Btanding  the  proposed  guai*anty,  it  was  at  liberty  to  sell  to 
him  or  not,  as  it  saw  fit.  The  plaintiff  was  not  bound  to  act 
upon  the  guaranty,  and  there  was  no  certainty  that  it  would 
over  do  so.  The  guaranty  coald  have  no  vitality  until  the 
creation  of  a  debt  to  which  it  could  apply,  and  that  was  a 
matter  wholly  within  the  discretion  of  the  plaintiff.  It  is 
also  obvious,  upon  the  same  principles,  that  until  the  creation 
of  some  portion  of  the  indebtedness,  proposed  to  be  guaranteed, 
the  defendant  was  at  liberty  to  treat  the  guaranty  as  a  mere 
offer  and  withdraw  it  as  not  having  been  accepted.  The 
tmn^saction  then  being  a  mere  offer,  before  it  could  be  trans- 
formed into  a  consummated  contract,  it  was  necessary  that  there 
should  be  an  acceptance,  and  that  such  acceptance  should  be 
communicated  to  the  other  party.  Until  that  was  done  there 
could  not  be  said  to  be  that  meeting  of  the  minds  of  the  parties 
which  is  always  necessary  to  the  formation  of  a  valid  con- 
tract. 

There  is  a  class  of  cases,  as  we  have  seen,  where  the  offer 
and  acceptance  are  cotemporaneous.  To  this  class  belong 
those  cases  where  the  giiai'anty  is  absolute  in  its  terms  and 
definite  as  to  its  amount  and  extent.  There  are  also  cases 
where  notice  of  the  acceptance  may  be  constructive,  or  where 
it  may  be  inferred  from  the  circumstances  of  the  case.  Here, 
however,  no  such  notice  can  be  inferi'cd.  The  plaintiff  and 
defendant  were  strangers  and  had  no  communications  with 
each  other.  All  the  defendant  is  shown  to  have  known  of 
the  plaintiff,  or  of  its  business,  or  of  its  relations  with  Rosen- 
fels, was  derived  from  tha  communication  made  to  her  by 
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Rosenfels  at  the  time  she  signed  the  guaranty.  Much  that 
he  then  told  her  is  shown  by  the  evidence  to  have  been  a 
pure  fiction.  The  facts  as  represented  did  not  exist.  No 
such  contract  as  that  stated  by  Eosenfels  was  pending  or  in 
contemplation.  It  is  impossible  to  infer  notice  of  the  plaint- 
iff's acceptance  of  the  defendant's  oflEer  from  Rosenfels'  mis- 
representations. 

But  even  if  he  had  told  her  the  truth,  he  was  acting  for 
himself,  and  not  for  the  plaintiff.  It  is  doubtful  whether  he 
was  not  incapacitated  to  act  as  the  plaintiff's  agent,  and  it  is 
certain  that  he  did  not  assume  so  to  act.  He  had  no  author- 
ity to  accept  the  guaranty  on  behalf  of  the  plaintiff,  or  to 
communicate  to  the  defendant  the  plaintiff's  acceptance;  nor 
did  he  assume  to  make  any  such  communication.  He  did  not 
tell  her  that  she  had  already  been  suggested  tx)  the  plaintiff 
as  guar?  ntor,  and  that  the  plaintiff,  after  investigating  her 
circumsti.n3Gs,  had  declared  itself  satisfied  with  her  responsi- 
bility; nor  did  he  tell  her  that  the  guaranty  itself  was 
dictated  or  drawn  up  by  the  plaintiff's  secretary.  Nothing  was 
said  to  her  indicating  that  a  guaranty  from  her  had  been  sug- 
gested to  or  considered  by  the  plaintiff,  or  that  an  acceptance 
of  her  responsibility  by  the  plaintiff  had  been  determined 
npon,  or  was  probable.  It  thus  appears  that  the  evidence  in 
relation  to  the  execution  of  the  guaranty  entirely  fails  to  pre- 
sent any  circumstances  from  which  notice  of  the  acceptance 
of  the  guaranty  can  be  inferred. 

There  being  no  evidence  of  notice  to  the  defendant  that 
the  plaintiff  had  accepted  her  guai-anty  and  was  dealing  with 
Eosenfels  on  the  faith  of  it,  her  liability  on  the  guaranty  was 
not  established,  and  the  c  >urt  erred  in  finding  the  issues  for 
the  plaintiff.  The  court  also  erred  in  refusing  to  hold,  as  a 
matter  of  law,  that  such  notice  was  necessary.  For  these  errors 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Lewis  May,  Assignee,  etc, 

V. 

FiBST  National  Bank  of  Attleboro. 

Pleading.— When  the  pleader  is  stating  his  right  or  deriving  his  title, 
the  construction  moat  untavorable  to  him  will  be  adopted  when  there  are  in 
the  plea  allegations  which  are  equivocal  or  uncertain.  The  demurrer  to 
the  plea  in  this  case  was  properly  sustained,  as  it  was  fatally  defective  in 
failing  to  aver  that  the  grantor  of  appellant  had  any  title  to  the  real  estate 
at  the  time  of  the  execution  of  the  voluntary  assignment. 

Appeal  from  the  Saperior  Court  of  Cook  county ;  the  Hon. 
Joseph   E.   Gaby,   Judge,  presiding.     Opinion  tiled  June  9? 

1886. 

Appellee  commenced  suit  by  attachment  in  the  Superior 
Court  of  Cook  county,  and  the  attachment  writ  was  levied 
upon  certain  real  estate  situate  in  Cook  county.  Appellant 
interpleaded,  setting  up  a  voluntary  assignment  for  the  bene- 
lit  of  creditoi's  of  the  defendants  in  the  attachment  suit,  exe- 
cuted in  the  State  of  New  York,  that  plaintiff  had  actual 
notice  of  the  deed  of  assignment  and  claims  the  real  estate  at- 
tached. 

The  interplea  is  in  the  following  words : 

*'  Now  comes  Lewis  May,  a  citizen  of  the  State  of  New  York, 
by  J.  G.  Norton,  his  attorney,  and  by  leave  of  court  interpleads 
anew  heroin  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  says  that  on  the  12th  day  of  July 
1884:,  the  above  named  defendants,  being  copartners  in 
trade,  under  the  firm  name  of  Halstead,  Haines  <fe  Company, 
and  doing  b;i8iness  in  the  city  and  State  of  New  York,  and 
unab'e  to  pay  their  copartnersliip  and  individual  debts,  and 
being  so  insolvent  they  executed  and  delivered  to  him,  the  said 
Lewis  May,  their  certain  deed  of  assignment  of  the  date  last 
mentioned;  which  said  deed  was  made,  executed  and  acknowl- 
edged under  and  in  conformity  to  the  laws  of  the  State  of  New 
York  relating  to  general  assignments  by  debtors   for  the  ben- 
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efit  of  creditors,  and  was,  with  the  certificate  of  acknowledg- 
ment thereof,  with  words  and  figures  following  to  wnt :  (Here 
is  set  out  the  deed  of  assignment,  in  which  the  real  estate  is 
not  particularly  described.)  And  the  said  Lewis  May  further 
says  that  said  deed  of  assignment  was  duly  recorded  in  the  of- 
fice of  the  clerk  of  the  county  of  New  York,  in  said  State  of 
New  York,  and  clerk  of  the  Supreme  Court  of  said  county 
and  State,  as  required  by  the  said  laws  of  New  York,  on  the 
day  of  the  date  thereof,  and  that  he,  the  said  Lewis  May,  ac- 
cepted the  said  assignment  as  provided  by  said  law,  and  took 
possession  of  the  property  therein  described,  so  far  as  possible, 
and  proceeded  and  still  continues  to  apply  the  same  according 
to  the  terms  and  provisions  of  said  deed  of  assignment,  and  in 
pursuance  of  the  said  laws  of  the  State  of  New  York,  and  that 
the  entire  property  so  assigned  and  conveyed  was  at  the  time 
of  making  such  assignment,  and  still  is,  inadequate  to  the  pay- 
ment of  the  debts  of*  said  defendants  charged  thereon. 

"And  the  said  Lewis  May,  interpleading,  further  states 
that  the  said  deed  of  assignment  was  recorded  in  the  recorder's 
office  of  Cook  county,  Illinois,  on  the  28th  day  of  July,  1884, 
in  book  1486  of  records,  at  page  423,  and  that  plaintiff  herein 
had  actual  notice  of  the  execution  and  delivery  thereof  prior  to 
the  commencement  of  this  suit. 

"Wherefore  the  said  Lewis  May,  interpleading  as  aforesaid, 
says  that  the  goods,  chattels,  credits  and  effects  attached  and 
seized,  and  the  real  property  levied  upon  by  virtue  of  the  writ 
of  attachment  issued  herein,  were,  at  the  time  of  such  attach- 
ment and  levy,  and  still  are,  the  property  of  him,  the  said  Lewis 
May,  as  assignee,  under  and  by  virtue  of  said  deed  of  assign- 
ment, and  not  subject  to  attachment  herein ;  and  this  he  it- 
ready  to  verify. 

"Wherefore  he  prays  judgment,  if  the  said  goods,  chattels, 
credits  and  effects  ought  to  be  detained,  or  further  proceed- 
ings to  be  had  against  said  real  property  by  virtue  of  said  writ 
herein." 

To  the  interplea  the  court  below  sustained  a  demurrer 
and  ordered  the  interplea  to  be  dismissed.  The  case  comes 
here  by  appeal  and  the  action  of  the  court  in  sustaining  the 
demurrer  is  assigned  as  error. 
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Mr.  Jambs  S.  Norton,  for  appellant. 

Mr.  Geobgb  L.  Thatchkb,  for  appellee. 

MoRAN,  J.  A  point  IB  made  on  the  interplea,  by  counsel 
for  appellee,  which  we  do  not  feel  at  liberty  to  pass  over,  and 
which,  as  we  regard,  it  as  well  taken,  precludes  the  considera- 
tion, by  us,  of  the  question  liaised  upon  the  record  by  counsel 
for  appellant. 

The  plea  contains  no  sufficient  averment  that  Halstead, 
Haines  &  Company  held  title  to  the  real  estate  in  question, 
at  the  time  of  the  execution  of  the  deed  of  assignment  The 
only  statement  in  the  interplea,  approaching  an  averment  of 
title,  is  the  following : 

"  Wherefore  the  said  Lewis  May,  interpleading,  says,  that  the 
goods,  chattels,  credits  and  effects  attached  and  seized,  and  the 
real  estate  levied  upon,  by  the  writ  of  attachment  issued  here- 
in, were  at  the  time  of  the  attachment  and  levy,  and  still  are, 
the  property  of  him,  the  said  Lewis  May,  as  assignee  by  vir- 
tue of  said  deed  of  assignment."  This  is  the  mere  averment 
of  a  conclusion  of  law  from  the  facts  previously  alleged  in  the 
plea.  There  is  an  omission  in  the  pleadings  and  no  intend, 
ments  or  inferences  can  be  indulged  in  by  the  court  to  aid  the 
party  in  whose  pleading  a  material  omission  occurs.  The  rule 
is,  when  the  pleader  is  stating  his  right  or  deriving  his  title, 
the  construction  most  unfavorable  to  him  will  be  adopted,when 
there  are  in  the  plea  allegations  which  are  equivocal  or  uncer- 
tain :  Woodworth  v.  Paine's  Adm'rs,  Breese,  375  ;  Lemon  v. 
Stevenson,  36  HI.  52 ;  Henkel  v.  Heyman,  91  111.  96.  The 
plea  failing  to  aver  that  the  grantors  of  appellant  had  any  title 
to  the  real  estate  at  the  time  of  the  execution  of  the  volun- 
tary assignment,  was  fatally  defective,  and  the  demurrer  was 
coiTcctly  sustained. 

Judgment  affirmed. 
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Western  Transit  Ck). 

V. 
B.  T.  HOSKING  ET  AL, 

1.  Cokmou'  carrier— Limitation  of  liabhjty. — A  comniOTi  carrier 
can  limit  his  ordinary  liability  only  by  a  fipecial  contract,  and  the  accept- 
ance of  a  receipt  or  bill  of  lading  with  printed  conditions,  or  notice  limit- 
ing the  carrier's  liability  by  the  owner  or  shipper  of  goods  without  dissent, 
will  not  establiph  such  a  contract. 

2.  Same — What  necessary  to  show. — In  snch  case  it  is  necessary  to 
show  that  the  shipper  knew  of  and  assented  to  the  exemption,  and  such 
assent  must  be  shown  by  other  and  additional  evidence,  and  is  not  the  sub- 
ject of  presumption  from  the  terms  of  the  receipt  alone. 

3.  Agent  to  ship. — One  who  is  the  agent  of  the  owner  to  ship  or  for- 
ward goods,  is  presumed  to  have  authority  to  accept  a  receipt  from  the 
carrier  containing  conditions  as  to  liability,  in  order  to  procure  them  to  be 
forwarded. 

4.  Lex  loci — ^Presumptions. — If,  in  the  State  where  a  contract  is 
made,  there  exists  as  a  principle  of  its  common  law,  established  by  the  decis- 
ions of  its  courts,  a  legal  presumption,  arising  upon  certain  acts  of  parties 
to  a  contnict,  which  enfers  as  a  rule  of  evidence  into  their  agreement,  com- 
pelling or  implying,  from  what  they  do  and  say,  a  certain  inference  or  in- 
tention, such  rule  or  principle  of  law  will  not  be  applied  to  the  contract  in 
the  courts  of  another  State  where  no  such  presumption  exists,  unless  upon 
the  trial,  proof  of  the  lex  loci  contractus  is  made,  as  a  fact  to  be  re- 
garded by  the  court  and  the  jury  in  ascertaining  the  contract  between  the 
parties. 

Appeal  from  tlie  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.     Opinion  filed  June  9, 

1886. 

This  was  an  action  to  recover  tlie  damages  to  a  lot  of 
fish,  sustained  by  heating,  in  transportation  from  Boston  to 
Chicago,  over  the  line  of  the  appellant  company.  The  fish, 
eighty  barrels,  were  packed  at  Halifax,  and  were  shipped  to 
Boston  on  the  steamer  Worcester,  consigned  toW.  H.  King,  to  be 
forwarded  to  Chicago  to  appellees.  Evidence  tended  to  show 
that  the  fish  were  shipped  at  Halifax  in  good  condition,  and 
further  that  they  were  in  apparently  good  condition  when 
delivered  to  appellant  to  be  cari'ied  to  Chicago.     When  they 
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arrived  in  Chicago  and  were  examined  by  apfellees  they  were 
found  to  be  6f  oiled  from  having  been  overheated.  From  Buf- 
falo to  Chicago  tlie  fish  were  of  the  cargo  of  appellant's  8teamei% 
Milwaukee,  and  when  taken  from  the  vessel  to  tlie  wharf  :it 
Chicago  the  packages  were  M-ann  to  the  touch.  Ring,  who  wan 
the  agent  of  appellees  to  forward  the  fish  from  Boston  to 
Cliicago,  took  a  bill  of  lading  from  appellant's  agent  dated 
Aug.  19,  1884.  On  its  face  it  is  in  substaTice  as  follows: 
"Received  from  S.  S.  Worcester,  in  apparent  good  order, 
(except  as  noted)  the  following  described  property,  to  be  car- 
ried or  forwarded  by  the  said  company  by  its  own  or  otlier 
means  of  ti-ansportation,  subject  to  all  the  conditions  of  bill 
of  lading  of  the  Western  Express  (The  Western  Ti-ansit 
Co.,  proprietor).     See  other  side. 

Marked  H.  ]  (80)  Eighty  bbl8.Fish. 

Robert  B.  Boak,  I  James  F.  Gay, 

Chicago,       I  Marble." 

111.  J 

Among  the  conditions  on  the  back  were  the  following,  ma- 
terial to  the  question  made  in  this  case : 

"  1.  The  shipper  and  owner,  and  each  and  all  persons  and 
parties  interested  in,  or  as  to  ail  or  any  of  the  said  property, 
assent  and  agree  to  the  following  as  the  conditions  under 
which  the  aforesaid  tj-ansportation  or  forwarding  is  undertaken 
for  the  consideration  named. 

"  2.  Tlie  Western  Express  (The  Western  Transit  Company, 
proprietors)  shall  not,  nor  shall  any  carrier,  or  any  person  or 
party  in  possession  of  all  or  any  of  the  said  property,  or  any 
vessel  receiving  all  or  any  of  the  said  property,  or  her  master 
be  liable  for  any  loss  or  damage  of  or  to  all  or  any  of  the 
property,  arising  from,  caused  by,  or  connected  with  any  one 
of  the  following  mentioned  causes  or  things,  to  wit :  Any 
act  of  God, heating nor  shall  there  be  any  lia- 
bility on  the  part  of  the  said  company,  or for  any  loss 

or  damage  of  or  to  all  or  any  of  said  property,  unless  the 
same  shall  affirmatively  and  without  presumption  be  proven 
to  have  been  caused  by  the  negligence  of  the  pereon,  party  or 
vessel  sought  to  be  made  liable." 

By  mistake  of  Ring's  clerk,  who  filled  up  the  bill  of  lading, 
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the  name  "  Boak  "  was  written  in  as  the  consignee,  but  the 
goods  wei*e  promptly  received  by  the  appellees  upon  their 
being  discharged  from  the  steamer  on  wliich  they  were  trans- 
ported, and  no  injury  was  in  any  manner  caused  by  the  mis- 
take. 

There  was  evidence  tending  to  show  that  unless  the  goods 
had  been  stowed  in  some  part  of  the  steamer  Milwaukee, 
reached  by  the  heat  fi*om  the  boilers,  the  packages  would  not 
have  been  found  warm  when  taken  from  the  vessel ;  and  while 
there  was  evidence  on  the  part  of  the  defendant  showing 
where  it  was  usual  to  stow  fish  on  the  Milwaukee,  there  was 
no  evidence  by  either  party  showing  where  the  fish  had 
actually  been  stowed. 

There  was  a  verdict  and  judgment  for  the  plaintiffs  and 
defendant  brings  the  record  here  on  appeal. 

Messrs.  Sohuyleb  &  Ejkembb,  for  appellant 

Messrs.  Young  &  Makekl,  for  appellees. 

MoBAN,  J.  The  main  contention  in  this  case  arises  over 
the  question  whether  the  owners  of  the  fish  are  bound  by  tlie 
conditions  on  the  back  of  the  bill  of  lading  which  was  taken 
by  the  forwarder,  Ring,  at  Boston.  On  the  trial  plaintiffs 
offered  the  receipt  contained  in  the  bill  of  lading,  to  show  that 
appellants  received  the  fish  in  good  condition.  It  was  com- 
petent for  that  purpose  and  was  prima  fade  proof  of  that  fact, 
though,  if  the  conti'ary  was  the  truth,  appellants  were  at  lib- 
erty to  show  it  by  any  competent  evidence.  G.  W.  E.  R. 
Oo.  V.  McDonald,  18  III.  172 ;  I.  0.  R.  R.  v.  Cobb,  72  111. 
154. 

But  appellant's  counsel  objected  to  the  receipt  unless  the 
whole  bill  of  Jading  was  offered,  insisting  that  the  receipt  and 
the  conditions  on  the  back  constituted  on6  entire  contract, 
and  that  the  bill  of  lading,  containing  the  printed  conditions 
on  the  back,  was  received  by  Ring,  the  agent  of  plaintiffs  to 
forward  the  fish,  without  dissent  or  objection,  and  the  con- 
ditions exempting  the  appellant  from  liability  from  heat- 
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ing,  and  unless  the  damage  to  the  property  shoald  beraffirma- 
tively  proven  to  have  been  caused  by  the  negligence  of  appel- 
lant, was  binding.  Under  the  law  as  settled  in  this  State  a 
common  carrier  can  limit  his  ordinary  liability  only  by  a 
special  contract,  and  the  acceptance  of  a  receipt  or  bill  of 
lading,  with  printed  conditions  or  notice  limiting  the  carrier's 
liability,  by  the  owner  or  shipper  of  goods,  without  dissent, 
will  not  establish  such  a  contract.  It  must  be  shown  that  the 
shipper  knew  of  and  assented  to  the  exemption,  and  such 
assent  must  be  shown  by  other  and  additional  evidence,  and 
is  not  the  subject  of  presumption  from  the  terms  of  the 
receipt  alone.  Western  Transportat  on  Co.  v.  Newhall  et  al., 
24  111.  466 ;  Adams  Express  Co.  v.  Haynes,  42  HI.  90.  Apply- 
ing  this  rule  to  the  facts  in  evidence  in  tliis  case,  and  the 
conditions  on  the  back  of  the  bill  of  lading,  those  condi- 
tions did  not  become  any  part  of  the  contract,  and  the  court 
was  bound  under  the  authorities  to  admit  the  i-eceipt  as  offered. 
"Western  Transportation  Co.  v.  Newhall  et  al.  supra^  M.  D. 
Transit  Co.  v.  Thielbar,  86  111.  71. 

It  is  undoubtedly  true,  as  contended  by  appellant's  counsel, 
that  Ring,  the  forwarder,  would  be  presumed  to  have  author- 
ity to  make  the  contract  for  his  principal,  which  it  is  claimed 
that  he  did  make  in  this  case.  One  who  is  the  agent  of  the 
owner  to  ship  or  forward  goods,  is  presumed  to  have  author- 
ity to  accept  a  receipt  from  the  carrier  containing  conditions 
as  to  liability,  in  order  to  procure  them  to  be  forwarded. 
Nelson  v.  The  Eailroad,  48  K  T.  498;  Squire  v.  Railroad,  98 
Mass.  239;  York  Co.  v.  Central  Railroad,  3  Wall.  107. 

And  it  may  be  true  that  the  acceptance  of  the  bill  of  lad- 
ing, without  dissent  by  Ring,  would,  under  the  rule  as  estab- 
lished in  Massachusetts,  authorize  the  inference  of  assent  to 
all  the  terms  and  conditions  contained  in  it,  and  amount  to 
evidence  of  the  contract  between  the  pai-ties.  Grace  v. 
Adams,  100  Mass.  505. 

But  appellant  offered  no  proof,  on  the  trial  of  this  case, 
that  the  acceptance  of  the  bill  of  lading,  without  dissent, 
would  constitute  a  contmct  under  the  law  of  Massachusetts. 
The  court  was  boutid  to  apply  the  law  of  Illinois  to  the  facta 
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in  evidence,  unless  proof  was  made  tliat  there  was  a  law  en- 
tering into  the  contract  where  it  was  made,  and  with  refer- 
ence to  which  the  parties  would  be  held  to  have  dealt,  which 
gave  a  different  import,  siguiticance  or  construction  to  their 
acts. 

If,  in  the  State  where  the  contract  is  made,  there  exists  as  a 
principle  of  its  common  law,  established  by  the  decisions  of  its 
courts,  a  legal  presumption  arising  upon  certain  acts  of  parties 
to  a  contract,  which  enters  as  a  rule  of  evidence  into  their 
agreement,  compelling  or  implying,  from  what  they  do  and  say, 
a  certain  inference  or  intention,  such  rule  or  principle  of  law 
will  not  be  applied  to  the  contract  in  the  courts  of  another 
State  where  no  such  presumption  exists,  unless,  upon  the  trial, 
])roof  of  the  lex  loci  contractus  is  made  as  a  fact  to  be  regarded 
by  the  court  and  the  jury  in  ascertaining  the  conti-act  be- 
tween the  parties.  A  judge  is  bound  to  know  the  statutes  and 
the  common  law  of  his  own  State,  but  not  of  another  State: 
and  the  court  will  presume  that  the  common  law,  as  established 
in  his  own  State,  is  the  common  law  of  the  State  where  the 
contract  is  made,  unless  the  conti*ary  is  proven  as  a  fact  1 
Wharton  on  Ev.,  300;  2  Phillips  on  Ev.,  427,  and  cases  cited 
in  note. 

This  rule  is  illustrated  in  Hoadley  v.  The  Northeni  Trans- 
portation Company,  115  Mass.  304.  There  the  question  arose 
in  a  suit  brought  on  a  bill  of  lading  made  in  Illinois,  and,  to 
avoid  the  Massachusetts  rule,  the  plaintiff  made  proof  to  the 
jury  of  the  Illinois  law  by  introducing  in  evidence  the  Illinois 
reports  containing  the  cases  which  establish  it. 

The  court  below  then  committed  no  error  in  refusing  to 
instruct  the  jury  that  accepting  the  bill  of  lading  without  dis.. 
sent  would  constitute  its  conditions  and  limitations  a  binding 
contract  between  the  parties.  Tried  by  the  law  of  this  State, 
there  was  no  error  in  admitting  or  rejecting  testimony  or  in 
the  instructions  given,  and  as  the  evidence  clearly  supports 
the  finding  of  the  jury  the  judgment  was  correct  and  must  be 
aflGu'med. 

Judgment  affirmed. 
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V. 

Enos  Slosson. 

Brokbh— ExPKESS  contract. — ^A  entered  into  a  written  contract  with 
B  by  which  he  was  to  procure  a  loan  for  B.  The  amount  to  b3  procured , 
rate  of  interest,  time,  compensation,  etc.,  were  fixed  and  expressed  in  the 
contract.  A  did  not  procure  any  one  who  would  make  the  loan  on  the  terms 
fixed  in  the  contract,  but  introduced  C,  who  made  a  loan  for  a  less  amount 
and  at  a  higher  rate.    Held,  that  A  could  not  recover  any  compensation. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
JoHN^  Q.  RooBES,  Judge,  presiding:.    Opinion  filed  June  16, 

1886. 

This  was  an  action  brought  before  a  justice  of  the  peace, 
and  taken  on  appeal  by  appellant  to  the  circuit  court,  where 
a  trial  was  had  before  a  jury. 

Plaintiff's  claim  was  based  upon  a  contract  in  writing, 
which  was  in  the  following  terms :  "  Application  for  a  loan. 
Enos  Slosson.  I,  Mary  J.  IlHngsworth  of  place  and 
kind  of  business,  physician,  hei*eby  engage  your  services 
as  broker  to  procure  for  me  a  loan  under  the  following  condi- 
tions :  Amount,  $10,000;  date,  June  15;  time,  five  years;  rate 
six  per  cent.;  payable  semi-annually;  principal  and  interest 
payable  at  ;  security,  lots  27  and  28,  block  44,  in  Carpen- 
ter's addition  to  Chicago  ;  street  number  352  and  354  Ean- 
dolph  street.  Improvements,  two  story  and  basement  stone 
and  brick  buildings  ;  size  44  and  50  or  over ;  when  built  tliey 
will  cost  110,000  ;  rental,  |2,400 ;  value  of  ground,  $10,000  ; 
present  value  of  improvements,  $1,200  ;  total,  $22,200;  on  the 
lot,  now  to  be  moved  in  the  rear,  two  story  frame  building; 
insurance  to  be  assigned  to  the  amount  of  $8,000  or  $100,00, 
for  tenn  of  three  or  more  if  I  can.  Title  in  Mary  J.  Ulings- 
worth,  mother  of  Q.  M.  Illingsworth;  abstract  of  title  made 
by  Handy,  Simmons  &  Co.,  Gilman  &  Pollock  or  Haddock, 
Coxe  &  Co.,  to  be  furnished  for  examination,  and  if  loan  is 
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made,  to  be  continued,  showing  the  mortgage  or  trust  deed 
(made  for  the  security  of  the  loan)  of  record  and  left  with 
mortgage.  If  title  is  not  found  satisfactory,  the  applicant  is 
to  pay  for  the  examination.  Abstract  of  title  has  been  exam- 
ined by  .  Loan  to  be  paid  over  in  .  Incumbrances,  if  any, 
to  be  paid  off;  $1,000  to  be  paid,  due  now  ;  commissions,  two 
and  one-half  per  cent.  References,  Van  Schaak,  Stephenson 
and  Reed.  Pay  balance  upon  architect's  certificate, 
as  proposed  improvement  progresses,  a  part  to  be  reserved  by 
E.  Slosson,  at  his  discretion,  till  improvements  are  completed 
and  voucher  for  final  payment  shown. 

"G.  M.  Illingsworth,  for 
"Maby  J.  Illingsworth." 

The  evidence  tended  to  show  that  Slosson  spent  time  and 
made  exertions  to  comply  with  the  contract,  but  that  he  did  not 
procare  any  person  who  would  make  the  loan  on  the  tenns  fixed 
in  the  contract.  He  inti'oduced  Mayo,  who  finally  made  a  loan 
on  the  property  to  Illingsworth,  but  it  appeared  that  Mayo 
would  not  loan  the  amount  mentioned  in  the  contract,  nor  at 
the  rate  of  interest  specified  therein.  The  meeting  of  Mayo  and 
Illingsworth  led  to  other  negotiations  between  them,  and  an 
arrangemenf  was  consummated  by  which  Mayo  loaned  $9,000 
on  the  property  for  two  years  at  seven  per  cent. 

The  jury  returned  a  verdict  for  $125,  and  the  motion  to  set 
aside  the  verdict  was  overruled  and  judgment  rendered,  and 
the  case  comes  here  by  appeal. 

Mr.  RuFus  King,  for  appellant;  cited  2  Parsons  on  Oonti-acts, 
519;  Taylor  v.  Beck,  13  111.  376;  Bacon  v.  Cobb,  46  111.  47. 

Mr.  W.  B.  Cunningham,  for  appellee;  cited  Hanford  v. 
Shapter,  4  Daly's  Rep.,  N.  T.,  243;  Carter  v.  Webster,  79  111. 
435;  Lawrence  v.  Atwood,  1  Bradwell,  i23;  Dyer  v.  Suther- 
land, 75  ni.  586. 

MoEAN,  J.  The  written  contract  between  the  parties  to 
this  case  is  plain,  full  and  unambiguous.  Slosson  was  engaged 
to  procure  a  loan  for  Illingsworth  of  the  sum  of  ten  thousand 
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dollars,  for  the  term  of  five  years,  at  six  per  cent,  interest,  and 
for  doing  so  he  was  to  be  paid  two  and  one  half  per  cent,  on 
said  amount.  Tlie  evidence  shows  that  whatever  he  did  about 
the  matter  he  did  in  parsiiance  of  the  contract,  and  it  further 
conclusively  establishes  that  he  failed  to  obtain  any  loan  upon 
the  conditions  of  the  contract. 

The  plaintiflE  having  clearly  proven  that  he  failed  to  per- 
form the  contract,  we  are  at  a  loss  to  understand  how  he  could 
obtain  remuneration  for  what  he  did  in  trying  to  perform  it. 
It  does  not  appear  that  he  was  prevented  from  accomplishing 
what  he  undertook  by  any  act  of  defendant,  but  it  does  appear 
that  he  could  not  accomplish  what  defendant  agreed  to  pay 
him  for  performing.  Tlie  contract  is  entire.  What  was  to 
be  done  by  one  party  and  what  was  to  be  -paid  by  the  other  is 
certain  and  fixed.  In  such  case  there  can  be  no  apportionment, 
and  no  recovery  for  any  part  of  the  consideration,  until  that 
for  whicli  it  is  agreed  to  be  paid  has  been  performed.  2  Par- 
sons on  Contracts,  520-522;  Eockwell  v.  Newton,  44  Conn.  333. 

Where  the  parties  have  made  an  express  contract,  no  contract 
will  be  implied,  and  the  action  must  be  upon  the  express  con- 
tract, and  the  recovery  under  its  terms ;  and  no  recovery  on 
the  quantum  meruit  is  authorized  or  can  be  sustained.  Walker 
v.  Brown  et  al.,  28  LI.  378;  Ford  v.  McVay,  55  111.  119;  Sickles 
v.  Pattison,  14  Wen.  257.  "One  who,  for  a  stipulated  price, 
undertakes  to  find  a  purchaser  for  a  farm,  is  not  entitled  to  any- 
thing unless  he  finds  a  purchaser  willing  to  buy  the  whole 
farm. ''    Weber  v.  Clark,  24  Minn.  354. 

Cases  cited  by  counsel  for  appellee,  holding  where  brokers 
were  given  property  for  sale,  or  to  find  a  customer,  and 
through  the  efforts  of  the  broker  a  customer  is  found,  or  the 
seller  and  buyer  brought  together,  that  the  broker  is  entitled 
to  his  commission  according  to  the  customary  rate,  have  no 
application  to  a  case  where  there  is  a  special  contract ;  nor  is 
any  proof  of  custom  admissible  when  the  parties  have  covered 
the  points  by  an  express  agreement.  Collender  v.  Dinsmore, 
55  N.  Y.;  Sandford  v.  Kawlings,  43  111.  92. 

The  jury  has  no  right  to  give  a  verdict  for  some  compen- 
sation to  a  party,  on  the  general  gi'ound  that  he  ought  to 
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have  something  for  what  he  has  done,  when  a  contract  is 
proven  between  the  parties,  by  which  they  have  agreed  as  to 
their  respective  rights  and  duties.  The  parties  must  be  held 
to  tlieir  contract,  no  matter  how  difficult,  harsh  or  apparently 
unjust  the  operation  of  the  rule  may  be.  Bacon  v.  Cobb,  45 
Dl.  47. 

The  verdict  of  the  jury  should  have  been  set  aside  by*  the 
court  as  being  without  support  from  the  evidence,  and  the 
judgment  was  erroneous  and  must  be  reversed. 

Beversed  and  remanded. 


Edwin  A.  Sherburne  . 

^  10      615 

^'  100    ^406 

The  Tobey  Furniture  Company.  19    qi^ 

111   «  11 

1,  AmoN  FOR  DKCKFT.— To  entitle  a  party  to  recover  in  an  action  for 
deceit,  it  must  appear  that  the  representations  complained  ci  were  untrue; 
that  the  party  makini?  them  knew  them  to  be  false,  and  that  the  person 
Peking  to  recover  relied  on  the  statements  and  was  induced  to  act  upon 
them. 

2.  Trebpass  ON  THE  CASE. — An  action  of  "trespass  on  the  case  on- 
promises."  The  declaration  alleged  a  contract  by  the  defendant  to  manu- 
facture, eell  and  deliver  to  tlie  plaintiff,  for  <8,  a  mattress,  to  be  made  of 
clean,  fine  wool,  a  breach  of  such  contract  and  consequent  damages.  Disre- 
garding the  averments  of  misrepresentation  and  fraud,  held,  that  the  decla- 
ration was  a  sufficient  declaration  in  assumpsit,  and  ap  the  evidence  tended 
to  support  the  plaintifTs  action,  as  alleged  in  the  declaration,  it'  was  error 
to  instruct  the  jury  to  find  for  the  defendant. 

Appeal  from  the  Circuit  Court  of  Cook  county;  tlic  Hon. 
KiBK  Hawes,  Judge,  j residing.     Opinion  filed  June  IG,  18bt). 

Mr.  C.  J.  M1CHK1.ET,  for  appellant 

Mr.  Abkoid  Tbipp,  for  appellee. 

Bailey,  P.  J.  The  summons  in  this  caee  required  the  de- 
fendant, the  Tobey  Furniture  Company,  to  answer  the  plaint- 
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iff,  Edwin  A.  Sherburne, ''  in  a  plea  of  trespass  on  the  case  t>n 
promises,"  and  in  the  introductory  part  of  the  declaration  the 
action  is  described  as  ''  a  plea  of  trespass  on  the  case."  The 
declaration,  which  consists  of  bat  one  count,  alleges,  in  sub- 
stance, that  on  the  1st  day  of  June,  1880,  the  plaintiff  bar- 
gained with  the  defendant  for  the  purchase  of  a  fine  wool 
matti-ess  for  the  sum  of  $8,  and  for  which  sum  the  defendant 
undertook  to  make,  soil  and  deliv.  r  to  the  plaintiff  a  mattress 
of  c^ean,  fine  wool ;  that  the  defendant  did  afterward  deliver 
to  the  plaintiff  a  mattress,  which  it  represented  to  be  of  the 
quality  aforesaid,  said  mattress  being  covered  with  cloth  so 
that  the  plaintiff  could  not  see  what  was  contained  within  it ; 
that  the  plaintiff  believed  the  representations  of  the  defend- 
ant and  accepted  said  mattress,  and  paid  the  defendant  $8 
therefor ;  that  the  plaintiff,  believing  it  to  be  clean  and  whole- 
some and  made  of  clean  wool  as  represented  by  the  defendant, 
used  the  same  for  a  bed  for  certain  members  of  his  family, 
and  after  .he  had  so  used  the  same  for  a  few  montlis  he  dis- 
covered that  it  was  infested  with  moths  and  worms ;  that  he 
then  caused  the  cover  of  said  mattress  to  be  ripped  off  and 
thereby  discovered  that  said  mattress  was  not  made  of  clean, 
fine  wool,  but  of  a  mixture  of  dirt  and  filthy  rags  of  all  col- 
ors and  kinds,  and  was  totally  unfit  for  a  bed  or  to  be  used  in 
the  house  of  any  person;  and  the  plaintiff  says  that  tlie  de- 
fendant, by  means  of  the  promises,  falsely  and  fraudulently 
and  with  intent  to  cheat  the  plaintiff  and  to  obtain  his  money 
by  false  pretenses,  deceived  the  plaintiff  on  the  sale  of  said 
mattress,  and  thereby  the  said  matti-ess,  then  and  there,  not 
only  became  and  was  of  no  use  or  value  to  the  plaintiff,  but 
became  and  was  a  nuisance  and  a  breeder  of  vermin,  and  en- 
dangered the  health  and  lives  of  tlie  plaintiff  and  his  family, 
and  the  plaintiff  was  put  to  gi-eat  expense  to  clear  said  moths 
out  of  his  house,  and  was  greatly  annoyed  and  his  fui-niture 
was  injured,  to  his  damage  of  $1,000. 

The  defendant  filed  a  plea  of  "  not  guilty^,"  and  at  the  trial 
the  only  witness  swora  was  the  plaintiff,  who  testified  in  his 
own  behalf ,  in  substance,  that  in  May,  1880,  he  went  to  the 
defendant's  place  of  business  to  see  one  Potter,  the  defend- 
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ant's  snperintendent,  and  while  there  he  was  reminded  that 
he  needed  a  matti*e8S  at  his  house,  and  thereapon  asked  Pot* 
ter  what  was  the  next  best  thing  to  a  hair  diattress,  to  which 
the  latter  replied,  "  A  line  wool  mattress."  The  plaintiff  then 
asked,  "  Is  it  made  of  clean  wool  ? "  to  which  Potter  replied, 
"  Yes,  of  purified,  clean  wool."  To  the  plaintiff's  inquiry  as 
to  what  such  mattress  would  cost,  Potter  replied  that  they 
could  sell  a  good  one  for  $6,  but  that  the' best  would  cost  $8. 
Plaintiff  then  said  that  he  had  an  Empire  pai'lor  bedstead  for 
which  he  wished  to  procure  a  mattress,  and  tliat  Potter  might 
send  him  one  of  his  best  wool  mattresses.  Potter  replied  that 
if  it  was  for  an  Empire  parlor  bedstead  it  would  be  necessary 
for  the  plaintiff  to  furnish  him  with  a  measure  of  the  bed- 
stead, as  the  defendant  had  none  in  stock  which  would  fit  it, 
but  would  have  to  make  one.  The  plaintiff  promised  to  fur- 
nish such  measure,  and  in  a  day  or  two  afterward  did  so,  and 
two  or  three  days  later  the  defendant  sent  to  the  plaintiff's 
house  a  matti-ess,  which  the  defendant  represented  tliat  it  had 
made  for  the  plaintiff  pursuant  to  said  order.  The  mattress 
was  covered  with  a  heavy,  fine  ticking,  tightly  sewed,  so  that 
it  was  impossible  to  see  the  material  of  which  the  matti-ess 
was  made  without  ripping  open  the  cover ;  but  it  appeared  to 
be  in  all  respects  such  a  mattress  as  was  ordered.  The  plaintiff 
used  the  mattress  as  a  bed  for  himself  and  wife  for  four  or  five 
months,  after  which  it  was  placed  in  an  upper  room,  where  it 
was  never  used  unless  there  were  guests  in  the  house.  A 
number  of  months  afterward  and,  as  tlie  plaintiff  admits,  a 
little  more  than  two  years  from  the  date  of  the  purchase  of 
the  mattress,  a  guest  called  the  plaintiff's  attention  to  the  con- 
dition of  the  mattress,  and  on  examining  it  he  found  that  it 
was  infected  with  moths  and  worms.  He  immediately  caused 
it  to  be  ripped  open  and  discovered  for  the  fii*6t  time  that  it 
was  made  of  filthy  cotton  and  woolen  rags,  and  was  infested 
with  little  worms  from  one  third  to  one  half  an  inch  in  length, 
and  he  also  discovered  that  the  carpet  and  upholstered  furni- 
ture in  the  room  was  also,  to  some  degree,  infested  with 
moths  of  the  same  character.  He  immediately  caused  the 
mattress  to  be  removed  from  his  house,  and  it  cost  him  $15 
to  rid  his  carpets,  furniture  and  rooms  of  said  moths. 
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At  the  close  of  the  evidence  the  court,  at  the  instance  of  tho 
defendant,  instracted  the  jury  to  find  the  defendant  not  guilty, 
which  was  accordingly  done,  and  the  court,  after  denying  a 
motion  by  the  plaintiff  for  a  new  trial,  gave  judgment  for  tho 
defendant 

The  respective  counsel  as  well  as  tlie  court  below  seem  to 
have  treated  the  case  as  an  action  of  tort,  to  recover  damages 
for  fraud  and  deceit  by  the  defendant  in  the  sale  of  the  mat- 
tress, and  if  under  the  pleadings  and  proofs  the  case  must  nec- 
essarily be  so  regarded,  we  are  inclined  to  the  opinion  that 
the  instruction  to  the  jury  to  find  the  defendant  not  guilty 
was  proper.  To  entitle  a  party  to  recover  in  an  action  for 
deceit,  it  must  appear  that  the  representations  complained  of 
were  untrue;  that  the  party  making  them  knew  them  to  bo 
false,  and  that  the  pereon  seeking  to  recover  relied  on  the 
statements  as  true  and  was  induced  to  act  nf)on  them.  •  Merwin 
V.  Arbuckle,  81  111.  601;  Wheeler  v.  Randall,  48  Id.  182; 
Hiner  v.  Richtor,  51  Id.  299;  Schwabacker  v.  Eiddle,  99  Id. 
343;  Budlong  v.  Cunningham,  11  Bradwell,  28;  McBean  v. 
Fox,  1  Id.  177.  We  are  of  the  opinion  that  the  plaintiff  failed 
to  make  out  a  case  according  to  the  requirements  of  this  rule. 
The  representation  made  by  Potter,  the  defendant's  super- 
intendent, was  merely  that  the  defendant's  best  wool  mattresses 
were  made  of  purffied,  clean  wool.  It  does  not  appear  that 
such  representation  was  not  in  all  respects  true.  There  is  no 
evidence  that  the  plaintiflf's  bost  wool  mattresses  were  not 
made  of  that  material.  Tho  plaintiff,  after  thus  learning  the 
quality  of  the  material  out  of  which  such  mattresses  were 
inide,  ordered  one  to  be  minufactured  and  sent  to  his  house. 
It  can  not  be  pretended  that  up  to  this  point  any  deceit  was 
practiced  upon  him.  Some  days  afterward  a  mattress  was  de- 
livered to  him  by  the  defendant,  and  the  defendant  represented, 
as  the  plaintiff  testifies,  that  said  mattress  was  made  for  the 
plaintiff  pursuant  to  said  order.  This  representation  also,  so  far 
as  appears,  was  true.  No  evidence  was  offered  tending  to  show 
that  the  mattress  delivered  was  not  in  fact  manufactured  by 
the  defendant  pursuant  to  the  plaintiff's  order.  The  difficulty 
was  not  that  the  defendant  or  its  agent  had  made  some  repre- 
sentation which  was  unti*ue,  but  merely  that  the  defendant  had 


Digitized  by  VjOOQIC 


First  Dktkiot— Mabch  Tebm,  1886.     619 

Sherburne  v.  Tobey  Furniture  Co. 

failed  to  perform  its  contract  in  relation  to  the  materials  to  be 
used  in  the  mattress  the  plaintiflE  ordered  it  to  manufacture 
for  him. 

But  we  are  of  the  opinion  that  the  action  is  neither  in  form 
or  substance  an  action  of  tort.  In  the  summons,  as  we  have 
seen,  it  is  called  "trespass  on  the  case  on  promises,"  that  is  to 
saj,  assumpsit,  and  in  the  introductory  part  of  the  declaration 
it  is  termed  "  trespass  on  the  case."  a  phi-ase  which  is  descrip- 
tive of  a  class  of  actions  which  includes  assumpsit  1  Chitty  on 
Plead.,  Ill;  Carter  v.  White,  32  111.  509.  K  we  look  at  the 
substance  of  the  declaration,  we  find  that  it  alleged  a  contract 
by  the  defendant  to  manufacture,  sell  and  deliver  to  the  plaint- 
iff, for  the  sum  of  $^,  a  mattress  to  be  made  of  clean,  fine 
wool;  a  breach  of  such  contract  and  consequent  damage. 
These  are  all  the  substantial  averments  requisite  to  a  sufficient 
declaration  in  assumpsit. 

In  Carter  v.  White,  8'  pra^  the  commencement  of  the  decla- 
ration recited,  as  here,  that  the  defendant  had  been  summoned 
to  answer  the  plaintiffs  in  a  plea  of  trespass  on  the  case,  and 
the  summons  was  in  like  term^,  and  it  was  held  that  assumpsit 
was  "  an  action  on  the  case"  and  was  properly  entitled  "an 
action  of  trespass  on  the  case,"  and  that  to  determine  whether 
the  action  was  really  for  a  tort  or  upon  a  contract,  resort  must 
be  had  to  the  substance  of  the  declaration. 

Disregarding,  then,  the  averments  of  misrepresentation  and 
fraud,  and  viewing  the  declaration  as  a  count  in  assumpsit  set- 
ting up  a  contract,  its  breach  and  consequent  damages,  it  can 
not  be  doubted,  we  think,  that  the  evidence  tends  to  support  the 
plaintiff^s  cause  of  action.  It  tends  to  show  that  the  defendant 
undertook  and  promised  to  manufacture  and  deliver  to  the 
plaintiff  a  mattress  made  of  certain  specified  material ;  that  the 
mattress  manufactured  was  made  of  materials  of  an  inferior 
quality  and  of  little  value,  and  that  the  plaintiff  thereby  suf- 
fered damages.  As  the  evidence  tended  to  support  the  plaint- 
iff's action  as  alleged  in  the  declaration,  the  court  erred  in  in- 
structing the  jury  to  find  their  verdict  for  the  defendant.  For 
that  error  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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John  V.  Fabwell  et  al. 
Seth  F.  Hanchett  et  al. 

1.  Vendor  and  vkndeib— FBAUDULBarr  REPRHSENTATiojre— Whew 
ijo  consideration  oitkn.— When  go3d3  are  obtained  by  frauduleut  repre- 
sentations by  a  vendee  and  no  money,  note  or  other  tiiin?  of  valae  baa  been 
given  the  ven;lor  for  them,  nothing  being  required  to  be  done  to  put  the 
vdndee  in  statu  quo^  the  vendor  m.iy,  without  demand,  maintain  replevin 
for  the  goods  against  any  person  not  holding  them  as  a  bona  fide  poichaser 
f  jr  value  and  without  notice. 

2.  Trespass  or  trover — ^Rescission  at  trial. — ^When  goods  have 
been  obtained  by  fraud,  and  notes  or  other  things  of  value  have  been  given 
in  exchange  for  them,  and  the  vendor  seeks  to  obtain,  not  the  possession  of 
the  goods  by  replevin,  but  the  value  of  tbe  goods  in  an  action  of  trespass  or 
trover  for  the  conversion,  then  the  consideration  received  by  the  vendor 
n  !ed  not  be  tendered  back  before  action  brought,  but  may  be  tendered  back 
o  1  the  trial,  and  the  rescission  so  made  at  the  trial  will  be  in  apt  time,  and 
in  such  case  no  prior  demand  need  be  proved  to  sustain  the  trover  count. 

3.  Replevin— Rescission— Demand. — But  if  goods  are  obtained  by 
f  mud  and  the  vendor  receives  a  consideration  of  any  kind  therefor  from  the 
fraudulent  vendee,  before  he  can  maintain  replevin  for  the  goods,  he  must 
return  or  offer  to  return  to  the  vendee,  the  consid-'ration,  whatever  it  may 
b3,  before  bringing  suit,  and  having  done  so  and  thus  rescinded  the  contract, 
th^  original  taking  will,  in  law,  be  regarded  as  tortious  and  no  demand 
n  'ed  be  miide  for  the  goods.  If,  however,  the  goods  are  taken  on  a  replevin 
writ,  without  the  contract  having  been  rescinded  by  placing  the  yendee  in 
statu  quo,  yet  a  return  will  not  be  awarded  if  plaintiff  makes  out  his  claim 
of  fraud  and  the  consideration  ia  tendered  back  on  the  trial,  but  in  such 
case  the  plaintiff  will  be  subjected  to  the  costs. 

4.  Same. — The  sheriff  set  up  title  to  the  goods  in  the  alleged  fraudulent 
ven  lee  and  claimed  the  right  to  hold  them  under  his  execution.  Held,  that 
the  plaintiffs,  vendors,  were  not  entitled  to  maintain  their  replevin  suit,  not 
having  rescinded  th"  contract  and  tendered  the  vendee  his  note  prior  to  tlie 
commencement  of  the  action,  and  this  wholly  irrespective  of  the  question  of 
demand,  and  the  jury  having,  on  the  plea  of  property,  found  the  title  in  the 
defendants,  they  were  entitled  to  a  retorno. 

ApI'eal  from  tlie  Circuit  Court  of  Cook  county ;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  June  16j 
1886. 
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Messi-8.  Flower,  Eemt&  GEEGORT,for  appellants;  that  the 
taking  was  tortious,  cited  Kellogg  v.  Turpie,  93  III.  266 ;  Doane 
V.  Lockwood,  4N.  E.  Re|)orter,  600;  Dow  v.  Sanborn,  3  Allen, 
181;  Boyd  v.  Hall,  2  Keyes,  647;  Johnson  v.  Morrell,  2  Kejes, 
655;  Story  on  Sales,  §  446  a. 

The  taking  being  wrongful,  no  demand  was  necessary: 
Wells  on  Replevin,  §§  3^5,  365;  Bristol  v.  Wilsinore,  1  Band. 
C.  614;  Bancroft  v.  Blizzai^,  13  Ohio,  30;  Brussing  v.  Rice,  2 
Gush.  48;  Buffington  v.  Gerrish,  15  Mass.  166;  Butters  t. 
Haughwout,  42  111.  18;  Ryan  v.  Brant,  42  111.  78;  Hardy  v. 
Keeler,  66  111.  152. 

Messrs.  Brandt  &  Hoffmann,  for  appellees ;  that  a  proper 
demand  was  a  condition  precedent  to  the  commencement  of 
this  suit,  cited  Moriarty  v.  Stoflferan,  89  111.  628;  Wells  on  Re- 
plevin, §  368;  Tuttle  v.  Robinson,  78  Bl.  334. 

MoRAN,  J.  This  was  an  action  of  replevin  brought  by  ap- 
pellants against  appellees  to  recover  possession  of  certain  dry 
goods,  which  it  was  claimed  by  appellants  were  purchased  by 
Simon  Heller  from  John  V.  Farwell  &  Co.,  by  means  of 
false  representations  as  to  his  financial  standing  and  ability, 
and  when  he  was  insolvent  and  knew  it,  and  that  he  made  the 
purchases  intending  not  to  pay  for  the  goods.  To  the  declara- 
tion, which  is  in  the  usual  form  in  replevin,  defendants  jointly 
pleaded  non  *cepitj  non  detinet^  property  in  Simon  Heller, 
property  in  Abraham  Heller,  and  as  to  Hanchett,  the  slier iflf, 
a  separate  plea  of  justification  under  a  certain  execution 
against  Simon  Heller,  in  favor  of  Abraham  Heller.  On  these 
pleas  issue  was  properly  joined,  and  the  case  was  tried  before 
a  jury. 

There  was  introduced  in  evidence  a  writing  signed  by  Simon 
Heller  as  follows: 

"  Chicago,  BL,  April  4,  1882. 

I,  Simon  Heller,  of  167  Blue  I.  Ave.,  County  of ,  State 

,  for  the  purpose  of  obtaining  credit  with  John  V.  Far- 
well  &  Co.,  of  Chicago,  Ills.,  for  goods  which  I  may  now  or 
hereafter  purchase  of  them,  do  make  the  following  statement 
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and  representations  of  my  present  true  financial  circam stances, 
wealth  and  mercantile  respectability,  which  said  representa- 
tions shall  be  the  basis  of  ray  credit  with  John  V.  Farwell  «fe 
Co.  during  the  period  of  five  j-ears  from  this  date,  agreeing 
to  immediately  notify  them  of  any  material  change  in  or  of 
my  business  matters  during  the  period  above  mentioned." 

There  follows  a  statemjnt  of  assets  and  liabilities,  showing 
Holler  to  be  worth  about  ten  thousand  dollars  above  his  lia- 
bilities. 

Heller  continued  to  buy  goods  from  Farwell  &  Co.  from 
the  date  of  this  statement  until  his  failure  in  December,  1884, 
at  which  time  he  owed  the  firm  something  over  four  thousand 
dollars. 

December  1,  1884,  Heller  gave  Farwell  &  Co.  his  note  for 
$550,  to  apply  on  what  was  due  from  him  to  them.  The 
goods  sought  to  be  replevied  were  purchased  at  ditferent 
timas  during  the  year  iSS^y  ani  thsre  was  much  controversy 
on  the  trial  as  to  whether  the  goods  taken  on  the  writ  were 
goods  purchased  from  the  Farwells.  There  was  also  a  con- 
flict in  the  evidence  as  to  whether  Heller  made  to  the  firm 
any  statements  or  representations  as  to  his  financial  condition 
subsequent  to  that  made  April  4,  1882,  and  evidence  was  in 
troduced  by  defendants  tending  to  show  that  Farwell  &  Co. 
had  knowledge  from  other  sources,  from  which  the  change  in 
Heller's  condition  during  the  two  years  could  well  be  inferred. 
There  was  also  a  conflict  as  to  whether  the  original  statement 
when  made,  was  true  or  false.  Before  commencing  the 
action,  plaintiffs  made  a  demand  for  the  goods,  which  were 
then  in  the  possession  of  the  sheriff,  upon  the  chief  deputy  in 
the  sheriff's  office,  but  no  offer  was  made  to  surrender  Heller's 
note  for  ?i550,  held  by  Farwell  &  Co.,  till  upon  the  trial  of  the 
case.  The  court  gave  all  plaintiffs'  instructions  as  asked,  and 
gave  on  behalf  of  defendants  the  two  following,  of  which  ap- 
pellants complain. 

1.  "  The  jury  are  instnicted  that  the  fi'aud  which  will  viti- 
ate a  contract  which  is  made  by  false  representations  muBt 
be  a  representation  of  a  past  or  present  state  of  facts, 
and  not  of  an  intention  for  the  future.     The  party  making 
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the  representatIon3  mast  know  it  to  be  false  and  he  must  use 
it  as  a  means  to  deceive.  The  complaining  party  must  be 
ignorant  of  the  facts,  and  l>eUevo  tlie  representations  to  be 
true.  The  party  making  the  representation  must  intend  it  to 
be  acted  on  and  the  party  complaining  must  have  acted  upon 
it." 

2.  "  Tlie  jury  are  instructed  that  before  the  plaintiffs  can 
recover  in  this  case  they  must  prove  that  they  demanded 
the  goods  in  controversy  of  Simon  Heller,  or  of  some  one 
who,  at  the  time,  had  tliam  in  his  possession ;  and  unless  such 
proof  is  made  the  plaintiff  can  not  recover  in  this  case." 

As  to  the  first  of  the  above  instructions,  it  is  insisted  that 
it  is  in  conflict  with  one  given  on  behalf  of  plaintiffs.  We 
are  inclined  to  the  opinion  that  there  is,  in  fact,  no  conflict 
between  the  instructions,  but  if  a  conflict  can  be  found,  in 
view  of  the  written  statemont  and  the  evidence  in  this  case, 
we  think  defendants'  instruction  states  the  law  with  suflicient 
accuracy,  and  if  either  is  subject  to  adverse  criticism,  it  is  the 
instruction  given  at  plaintiffs'  request.  Defendants'  instruc- 
tion is  probably  obnoxious  to  the  objections  pointed  out  in 
McBean  v.  Fox,  1  Bradwell,  177,  but  in  this  case  the  error  is 
harmless. 

The  instruction  on  demand  was  not,  in  our  opinion,  war- 
ranted. If  the  plaintiffs  had  properly  rescinded  the  sale  of 
the  goods  by  tendering  to  Heller,  before  commencing  their 
action,  his  note,  a  technical  demand  for  the  goods  would  not 
be  necessary. 

Where  goods  are  obtained  by  fraud  practiced  on  the  vend- 
or and  the  fraudulent  contract  is  rescinded,  the  fraudulent 
vcnJoo  is  not  considered  as  a  purchaser  of  the  goods,  but  as 
a  person  wlio  has  tortiously  gotten  possession  of  them.  Kel- 
logg V.  Turpie,  93  LI.  266.  That  is,  the  original  taking  is 
treated  as  tortious,  and  in  such  case,  where  the  goods  are 
sold  on  credit  and  the  vendor  has  not  obtained  the  vendee's 
note  or  money  or  other  property  in  payment  or  exchange 
for  the  goods,  so  that  there  is  nothing  to  be  returned  by  the 
vendor  to  the  vendee,  in  order  to  place  the  vendee  in  statu 
qvOy  replevin  for  the  goods  may  be  maintained  without  a 
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previous  demand,  where  the  goods  remain  in  the  possessioD 
of  the  fraudulent  vendee,  or  are  taken  by  an  oflSeer  under  an 
execution  against  him,  or  are  in  the  hands  of  a  purchaser 
from  such  fraudulent  vendee,  who  was  privy  to  the  fraud. 
Acker  v.  Campbell,  23  Wend.  372;  Bussing  v.  Rice,  2  Gush- 
ing,  48;  Butters  v.  Haughwout  et  al.,  42  HI.  18;  Hardy  v. 
Kcoler,  56  HI.  152;  Bruner  v.  Dyball,  42  111.34;  Goldschmidt 
et  al.  V.  Berry,  for  use,  etc,  18  Bradwell,  276. 

In  case,  however,  the  vendor  has  received  the  notes  of  the 
fraudulent  vendee,  then,  before  ho  can  rescind  the  contract  of 
sale  and  reinvest  himself  with  the  title  to  and  right  of  pos- 
session of  the  goods,  the  vendor  must  return  or  offer  to  re- 
turn tlie  consideration,  whatever  it  may  be,  received  from  the 
fraudulent  purchaser.  In  such  case  a  formal  demand  for  the 
goods  will  not  rescind  the  contract,  and  if  there  is  a  proper 
rescission  before  replevin  brought,  no  demand  is  necessary  in 
order  to  entitle  the  plaintiff  to  maintain  his  action.  An  offer 
to  return  the  consideration  and  a  request  for  rescission,  how- 
ever informal,  is  sufficient,  and  no  demand  for  the  goods  need 
be  made.  Parish  v.  Thurston,  87  Ind.  437.  Some  misappre- 
hension as  to  this  rule  has  arisen  from  the  language  used  in 
the  brief  opinion  of  Mr.  Justice  Dickey,  in  Moriarty  v.  Stof- 
feran,  89  Hi.  528.  There  the  vendor  had  received  the  note 
of  the  vendee,  from  whom  he  endeavored  to  replevy  the 
property  sold  without  offering,  before  the  action  was  com- 
menced or  on  the  trial  thereof,  to  return  the  note.  He,  of 
course,  was  not  entitled  to  the  possession  of  the  property  at 
the  time  he  commenced  his  action.  The  court  said :  "  If  his 
allegation  be  true,  he  undoubtedly  had  a  right  to  rescind  the 
contract  by  offering  to  return  the  note.  He,  however,  was 
not  in  condition  to  bring  his  action  until  he  had  offered  to  re- 
turn the  note  and  demanded  the  property." 

We  do  not  think  that  by  this  language  it  was  intended  to  rule 
that  a  formal  demand  for  the  property  was  necessary  in  such 
case  in  addition  to  a  rescission  of  the  contract,  and  from  the 
opinion  in  the  recent  case  of  Doane  v.  Lock  wood,  4  N.  E..  Re- 
porter, 500,  we  understand  this  to  be  the  view  of  the  Supreme 
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Ooiii't  In  that  case,  though  the  point  as  to  the  necessity  of  a 
demand  was  raised  upon  the  record,  the  court  entirely  ignore 
the  point  and  place  the  right  to  maintain  tlie  suit  wholly  upon 
the  rescission  of  the  contract ;  and  in  stating  the  case  of  Mo- 
riarty  v.  Stojflferan,  leave  out  all  reference  to  a  demand.  Mr. 
Justice  Scott,  speaking  for  the  court,  says :  "  Conceding  then, 
as  must  be  done,  the  making  of  the  sale  to  Lockwood  was  pro- 
cured by  fraud,  was  it  indispensable  before  plaintiffs  cou^d 
replevy  the  goods,  there  should  be  a  formal  rescinding  of  the 
contractx>f  sale  by  returning  to  or  offering  to  surrender  to  him 
the  notes  taken  for  the  goods?  That  is  one  of  the  principal 
questions  made  on  this  record.  Undoubtedly  the  law  it^, 
where  a  party  has  received  any  valuable  consideration  upon 
the  sale  of  property,  he  can  not  rescind  the  contract  for  fraud 
without  returning  or  offering  to  return  to  the  purchaser  the 
considcmtion,  whatever  it  may  be.  The  title  of  the  fraudu- 
lent purchaser  is  subject  to  be  divested,  at  the  ejection  of  the 
seller,  within  any  reasonable  time  after  the  fraud  is  discovered. 

When  a  sale  is  thus  rescinded  for  fraud,  it  is  as  though  no 
sale  had  been  made,  and  in  that  event  the  original  taking  will 
be  regarded  as  a  tortious  taking  without  the  consent  of  the 
vendor,  and  the  title  at  once  becomes  reinvested  in  him  as 
though  it  had  never  been  divested.  Until  the  contract  is  re- 
scinded, it  is  obvious,  both  the  title  and  the  right  of  possession 
remain  in  the  fraudulent  purchaser.  This  precise  question 
arose  in  Moriarty  v.  Stofferan,  89  111.  528,  and  it  was  there  held, 
that  in  case  of  fraud  on  the  part  of  the  vendee  of  chattels,  where 
nothing  but  the  promissory  note  of  the  vendee  and  another 
was  received,  the  vendor^  to  rescind  the  sale,  must  return  the 
note,  and  this  micst  he  done  before  replevin  hrought^  otherwise 
the  action  was  premature. 

If,  upon  the  rescission  of  the  contract  for  fraud,  it  is  as 
though  no  sale  of  the  property  had  been  made,  and  the  origi- 
nal taking  will  be  regarded  as  a  tortious  taking  without  the 
consent  of  the  vendor,  as  stated  in  the  opinion  above  quoted, 
it  would  be  absurd  and  illogical,  and  in  contravention  of  the 
well  settled  rule,  to  hold  that  a  demand  is  necessary  before 
replevin  for  the  goods  can  be  maintained,  and  the  expression 
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in  Moriarty  v.  Stoflfei'an  which  would  Beem  to  hold  the  con- 
trary, must,  we  think,  be  regarded  as  inadvertent. 

To  summarize  the  doctrine  as  established  by  the  cases  in 
this  Stite,  when  goods  are  obtained  by  fraudulent  represen- 
tations by  a  vendee,  and  no  money,  not«  or  thing  of  value  has 
been  given  the  vendor  for  tliem,  nothing  being  required  to  be 
done  to  put  the  vendee  in  statu  guo^  the  vendor  may,  without 
demand,  maintdn  replevin  for  the  goods  against  any  person 
not  holding  them  as  Skhonajide  purchaser  for  value  and  with- 
out notice.  Butters  v.  Haughwout  and  Bruner  v.  Dyball 
eupra. 

When  goods  have  been  obtained  by  fraud,  and  notes  or 
other  things  of  value  have  been  given  in  exchange  for  them,  and 
the  vendor  seeks  to  obtain,  not  the  possession  of  the  goods  by 
replevin,  but  the  value  of  the  goods  in  an  action  of  trespass 
or  trover  for  the  conversion,  then  the  consideration  received 
by  the  vendor  need  not  be  tendered  back  before  action 
brought,  but  may  bo  tendered  back  on  the  trial,  and  the 
rescission  so  made  at  the  trial  will  be  in  apt  time ;  apd  in 
such  case  no  prior  demand  need  be  proven  to  sustain  the 
trover  count.     Ryan  v.  Brant,  42  111.  79. 

But  if  goods  are  obtained  by  fraud,  and  the  vendor  receives 
a  consideration  of  any  kind  therefor  from  [the  fraudulent 
vendee,  before  he  can  maintain  replevin  for  the  goods,  he 
must  return  or  ofiFer  to  return  to  the  vendee  the  consideration, 
whatever  it  may  be,  before  bringing  suit,  and  having  done  so, 
and  thus  rescinded  the  contract,  the  original  taking  will,  in 
law,  be  regarded  as  a  tortious  taking,  and  no  demand  need  be 
made  for  the  goods.  If,  however,  the  goods  are  taken  on  a 
replevin  writ,  without  the  contract  having  been  rescinded,  by 
placing  the  vendee  in  statu  quo^  yet  a  return  will  tiot  be 
awarded  if  plaintiff  makes  out  his  claim  of  fraud,  and  if  the 
consideration  be  tendered  back  on  the  trial ;  but  in  such  case 
the  plaintiff  will  bo  subjected  to  the  costs.  Moriarty  v. 
Stofferan,  supra  ;  Doane  v.  Lockwood,  supra. 

It  is  contended  by  counsel  for  ai)pellees  that,  the  goods  in 
this  case  being  in  the  possession  of  the  sheriff  by  virtue  of  an 
execution  against  the  alleged  fraudulent   vendee,  a  demand 
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upon  tlie  sheriflE  was  necessary.  We  do  not  see  that  the  posi- 
tion of  the  sheriff  is  any  better  than  that  of  the  fraudulent 
vendee,  if  the  bale  is  properly  rescinded :  Story  on  Sales,  Sec. 
445;  Ayera  v.  Hewitt,  19  Me.  281;  Bancroft  v.  Blizzard,  13 
Ohio  30  ;  Sargent  v.  Storm,  23  Cal.  359.  Tlie  dicta  in  Tnttle 
V.  Eobinson,  78  111.  334,  do  not  establish  the  propositions,  par- 
ticularly under  facts  as  in  this  case. 

But  the  sheriff  in  this  case  set  up  title  to  the  goods  in 
Simon  Heller,  and  claimed  a  right  to  hold  them  under  his 
execution,  and  throughout  the  trial  contested,  as  did  the  other 
defendants,  the  plaintiffs'  ownership  of  the  goods,  and  this 
wliolly  superseded  the  necessity  of  proving  a  demand. 
Crduz  V.  Krogur,  22  111.  74 ;  Lewis  v.  Smart,  67  Me.  206 ; 
O'Ncil  V.  Bailey,  68  Id.  429;  Wells  on  Eeplevin,  374. 

The  instruction,  therefore,  should  not  have  been  given,  but 
the  error  in  giving  it  will  avail  the  plaintiff  nothing  on  this 
appeal,  as  we  do  not  think  it  tended  in  any  manner  to  mis- 
lead the  jury  on  the  issue  as  to  the  ownership  of  the  property, 
on  which  issue  the  case  was  mainly  tried,  and  on  which  issue 
the  jury  found  the  property  to  be  in  the  defendant  Simon 
Heller,  and  subject  to  the  execution  in  the  sheriff's  hands. 

This  finding  we  tliink  supported  by  the  weight  of  the 
evidence.  Under  Doane  v.  Lockwood,  supra^  plaintiffs  were 
not  entitled  to  maintain  their  replevin  suit,  not  having 
rescinded  the  contract  and  tendered  Heller  his  note  prior  to 
the  commencement  of  the  action,  and  this,  wholly  in^espectivo 
of  the  question  of  demand ;  and  the  jury  having,  ou  the  plea 
of  property,  found  the  title  in  defendants,  it  follows  that  de- 
fendants were  entitled  to  a  retomo^  and  the  court  below  was 
right  iii  so  awarding.  The  difference  between  this  case  and 
Doane  v.  Lockwood,  in  this  respect,  is,  that  there  the  court 
took  the  case  from  the  jury,  and  the  evidence  tending  to  show 
property  in  the  plaintiff,  the  Supreme  Court  held  that  the 
contract  having  been  rescinded  on  the  trial  the  defendant 
was  not  to  have  retnni  of  the  property.  Here,  however,  . 
upon  all  the  evidence,  the  jury  have  found  the  property  in 
the  defendant,  therefore  he  must  have  return. 

The  judgment  will  be  affirmed. 

Judgment  affirmed 
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Benjamin  F.  Felix 

V. 

William  Scharnwebee. 

Contract— Patent  imfbovembnts.— Under  the  evidence  the  court  and 
jury  were  justified  in  holding  that  the  defendant,  in  manufacturing  and  sell- 
ing the  reels  with  the  improvements,  was  acting  under  his  contract  with 
the  plaintiff,  and  bound  to  i)ay  him  the  royalty  therein  provided. 

Appeal  from  the  Circuit  Oonrt  of  Cook  county  ;  the  Hon. 
John  G.  Koobes,  Jud^,  presiding.     Opinion  filed  June  16, 

1886. 

Messrs.  Flowbb,  Eemt  &  Gkegoey,  for  appellant 

Mr.  H.  F.  Yallettb,  Mr.  F.  J.  Geiffens  and  Mr.  Henkt 
Decker,  for  appellee. 

Bailey,  P.  J.  This  Mras  an  action  of  assumpsit,  brought  by 
William  Scharnweber  against  Benjamin  F.  Felix,  upon  the  fol- 
lowing contract : 

"  Memorandum  of  agreement  between  Benjamin  F.  Felix 
and  William  Scharnweber,  both  of  the  city  of  Chicago,  made 
this  12th  day  of  February,  1878,  witnesseth :  That  whereas, 
the  said  Benjamin  F.  Felix  and  Wm.  Scharnweber  are  joint 
proprietors  of  a  certain  patent  for  an  improved  rope-reel,  and 
it  is  mutually  decided  between  them  that  the  interests  of  both 
are  best  subserved  by  one  of  them,  having  exclusive  control  of 
the  manufacture  and  sale  of  said  reel,  it  is  hereby  agreed  that 
the  said  Benj.  F.  Felix  make  such  aiTangements  as  may  appear 
most  desirable  to  him  for  their  manufacture,  and  supervise 
and  direct  solely  their  sale. 

"  On  each  and  every  rope-reel  sold,  the  said  William 
Scharnweber  is  to  receive  one  dollar,  to  be  paid  to  him  on  the 
last  business  day  of  each  and  every  month. 

"  The  said  William  Scharnweber  agrees  not  to  manufacture 
any  rope-reels  whatever,  or  cause   them  to  be  manufactured, 
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but  can  make  eales  and  report  tlie  same  to  Benj-  F.  Felix,  or 
Felix,  Marston  &  Blair,  who  will  deliver  and  collect  for  tlie 
Bame." 

The  rope-reel  mentioned  in  the  contract  consisted  of  a  com- 
bination of  a  frame  or  rack  and  a  series  of  spools,  each  having 
adjustable  flanges,  said  rack  being  held  in  an  inclined  position 
by  'means  of  a  depending  brace,  hinged  to  the  back  of  the 
frame  at  the  upper  end,  and  connected  at  the  lower  end  by 
means  of  a  tie  brace.  After  the  execution  of  the  contract,  the 
defendant  manufactured  and  sold  335  of  said  reels,  for  which 
the  plaintiff  had  been  paid  and  which  are  not  in  dispute.  It 
then  appearing  that  the  reel  was  not  giving  satisfaction  to 
purchasers,  certain  changes  were  made  in  the  construction  of 
the  spools,  after  which  the  defendant  manufactured  and  sold 
2,164,  for  which  he  refuses  to  pay  the  plaintiff,  claiming  that 
the  reel,  as  modified,  constituted  another  and  different  rope- 
reel  from  the  one  contemplated  by  the  contract 

It  does  not  seem  to  be  seriously  questioned  that  the  reel 
manufactured  after  the  modilication  was  adopted  was  identical 
in  principle  and  construction  with  the  one  described  in  the 
specifications  attached  to  the  letters  patent,  except  in  the  con- 
struction of  the  spool  and  the  mode  of  its  adjustment  to  the 
coils  of  rope.  In  the  original  reel  the  rollers  of  the  spools 
were  made  of  wood,  and  tlie  flanges  were  provided  on  their 
inner  surfaces  with  a  series  of  sharp-ix)inted  spurs,  so  adjusted 
as  to  engage  the  ends  of  the  coils  of  rope,  and  the  flanges 
were  held  in^position  against  the  ends  of  the  coils  by  means  of 
set-screws  bearing  against  the  axle.  As  modified^  the  inner 
faces  of  the  flanges  were  made  conical  and  provided  with  a  se- 
ries of  circular  ribs  or  corrugations  concentric  with  the  axles, 
so  as  to  fit  within  the  different  sized  openings  in  the  coils  of  rope, 
and  the  rollers  or  axles  were  screw-threaded,  the  flanges  also 
being  provided  with  corresponding  screw-threaded  openings 
in  their  centers,  whereby  tliey  could  be  moved  upon  the  axle 
and  firmly  fitted  against  the  coil. 

The  jury  at  the  trial  found  the  issues  for  the  plaintiff  and 
assessed  his  damages  at  ?2,255,  and  judgment  was  rendered  on 
the  verdict.     From  said  judgment  the  plaintiff  has   remitted 
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$91.  The  principal  question  in  the  case  is,  whether  the  2,164 
reels  in  controversy  should  be  deemed  to  have  been  manufact- 
ured and  sold  under  and  in  pursuance  of  the  contract  The 
evidence  tends  to  show  that  some  time  after  the  defects  in  the 
reel,  as  originally  constructed,  had  been  developed,  the  defend- 
ant told  the  plaintiflf,  who  was  the  original  inventor  of  the 
reel,  that  it  would  be  necessary  to  make  some  improvements 
on  it,  and  that  thereupon  the  plaintiff,  after  suggesting  vari- 
ous expedients,  invented  substantially  the  same  modifications 
which  were  subsequently  adopted,  and  suggested  tlie  same  to 
the  defendant.  There  was  also  evidence  tending  to  show  that 
the  defendant,  after  adopting  the  improvements  invented  and 
suggested  by  the  plaintiff,  proceeded  to  manufacture  said 
machines  and  to  label  and  mark  them  as  made  under  the  origi- 
nal patent.  Some  expert  testimony  was  given  tending  to 
show  that  the  reel,  after  the  improvements  were  adopted,  was 
substantially  identical  in  principle  with  what  it  was  before. 

We  are  of  the  opinion  that,  under  all  the  evidence,  the 
court  and  jury  were  justified  in  holding  that  the  defendant, 
in  manufacturing  and  selling  the  reels  with  the  improvements, 
must  be  deemed  to  have  been,  and  that  he  was  in  fact,  still 
acting  under  his  contract  with  the  plaintiff,  and  bound  to  pay 
him  the  royalty  therein  provided.  The  improvements  in  the 
structure  of  the  reels  were  adopted,  not  by  way  of  abandoning 
and  abrogating  the  contract,  but  for  the  purpose  of  enabling 
the  defendant  to  manufacture  and  sell  reels  more  successfully 
under  it.  Nor  are  we  able  to  see  that  the  rights  and  obliga- 
tions of  the  plaintiff  and  defendant,  growing  out  of  the  con- 
tract, were  at  all  affected  by  the  fact  that  a  third  party 
procured  letters  patent  from  tlie  United  States  for  the  im- 
proved reel,' and  assigned  such  letters  patent  to  the  defendant. 

We  think  the  jury  were  instructed  as  to  the  law  with  sub- 
stantial accuracy,  and  we  find  no  material  eiTor  in  any  of  the 
rulings  of  the  court  at  the  triaL  The  judgment  will  be 
affii-med. 

Judgment  affii*med. 
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No,  66—2336.  Chicago  Dry  Dock  Co.  v.  Eice.  Tliis  was 
assumpsit  brought  by  Albert  H.  Rice  against  the  Chicago 
Dry  Dock  Company,  to  recover  a  balance  of  $300  claimed  by 
the  plaintiff  to  be  due  him  for  services  as  foreman  of  the  de- 
fendant's dry  dock.  It  is  not  disputed  that  the  plaintiff  was 
employed  by  the  defendant  for  the  term  of  one  year,  under  a 
speciarcontract,  and  that  he  served  the  defendant  during  the 
full  period  of  his  employment.  The  only  substantial  contro- 
,ver8y  is  as  to  the  amount  of  wages  or  salary  fixed  b}^  the  con- 
tract. The  judge  below,  who  tried  the  case,  by  agreement, 
without  a  jury,  and  who  saw  and  heard  the  witnesses,  reached 
the  conclusion  that  the  evidence  as  to  tli3  terms  of  the  con- 
tract preponderated  in  favor  of  the  plaintiff,  and  the  court 
sees  no  ground  for  disturbing  his  finding.  Opinion  Feb  Cuk- 
JAM.  Judge  below,  Joseph  E.  Gaky.  Attorneys,  for  appel- 
lant, Messrs.  Schutler  &  Kkemeb;  for  appellee,  Mi\  John 
C.  EicHBKRG.     Opinion  filed  June  9,  1886. 

No.  74—2344.  Kirk  etal.  v.  Wolff  Mfg.  Co.  This  was 
indefntaUia  dsaumpnt  brought  by  appellee  against  ap|:ellants, 
who  were  manufacturers  of  soap,  to  recover  for  work,  labor 
and  materials  done  and  furnished  bj^  appellee  in  making  of 
copper  and  other  materials  a  new  kind  of  apparatus  forap|c'- 
lants,  to  be  used  in  the  manufacture  of  soatx  The  case  turned 
wholly  upon  questions  of  fact,  as  to  some  of  which  the  evidence 
was  conflicting.  Since  there  was  no  eiTor  of  law  in  admitting 
or  excluding  evidence,  or  in  giving  or  refusing  instructions,  the 
verdict  of  the  jury  can  not  be  interfered  with  by  this  court. 
Affirmed.  Opinion  Per  Curiam.  Judge  below,  Elliott  An- 
thony.    Attorneys,  for  appellant,  Messrs.  Flower,  Remy   & 
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Grbgoey;  for  appellee,  Messrs.  Dent  &  Black.     Opinion  filed 
Jbne  9,  1886. 

No.  80—2350.  Chicago,  Milwaukee  &  St  Paul  Eailway 
Company  v.  Zieman.  This  was  an  action  by  appellee  against 
the  railway  company,  appellant,  to  recover  for  a  personal  in- 
jury to  the  former  whereby  he  lost  a  leg,  occasioned  Novem- 
ber 19,  1879,  as  it  was  alleged,  by  the  negl.gence  of  the  de- 
fendant's servants  in  running  an  engine  at  an  improper  rate 
of  speed,  and  without  giving  the  proper  signals,  at  a  place 
whore  the  tracks  of  the  defeiidan:  crossed  May  street,  in  the 
city  of  Chicago.  Judgment  tor  $2,500  for  appellee.  The 
judgment  is  reversed  for  error  in  appellee's  instruction,  which 
is  at  variance  with  the  rule  that  the  doctrine  of  comparative 
negligence  can  not  bo  invoked  except  where  the  injured  party 
was  in  the  exercise  of  ordinary  care  to  avoid  injury.  The 
rule  that  where  the  evidence  is  conflicting,  the  verdict  of  the 
jury  must  be  taken  as  the  proper  conclusion  from  the  evidence 
is  subject  to  the  qnalitication  that  the  jury  were  accurately 
instructed.  Opinion  by  McAllister,  J.  Judge  below.  Kirk 
Hawes.  Attorneys,  for  appellant,  Mr.  E.  Walkeh;  for  appel- 
lee, Mr  Arthur  Schroeder  and  Mr.  Frank  J.  Loesch. 
Opinion  filed  June  16,  1886. 

second  district. 

No.  1421.  Saunderson  v.  Town  of  La  Salle.  Section  89 
of  Chap.  110,  Kev.  Statutes,  provides  that  all  appeals  from  in- 
ferior courts  in  cases  relating  to  revenue  shall  be  taken  direct 
to  the  Supreme  Court.  This  suit  relates  to  revenue,  and 
the  appeal  should  have  been  taken  to  the  Supreme  Court: 
Wing  V.  People,  7  Bradwell,  .224;  9  Bradwell,  520  and  560  ;  5 
Brad  well,  558 ;  98  III.  343.  It  *is  insisted  by  the  appellant 
that  the  appellee  has,  by  stipulation,  consented  to  this  court 
taking  jurisdiction  of  this  case.  This  court  can  not  acquire 
Jurisdiction  by  such  consent:  4  Gil.  131 ;  71  111.  278  ;  91  HI. 
318.  Motion  to  dismiss  appeal  allowed.  Appeal  dismissed. 
Leave  to  appellant  to  withdraw  record,  abstracts  and  briefs. 
Opinion  Per  Curiam.     Opinion  filed  Dec.  4,  1885. 

No.  1417.  Cable  v.  Ellis.  For  the  facts  in  this  case,  as 
Well  as  what  has  been  heretofore  decided,  the  court  refers  to 
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the  decision  reported  in  56  111.  531,  86111.525,  and  96  HI.  105. 
In  the  last  named  ease  the  Supreme  Court  decided  the  issues  in 
favor  of  appellee,  and  revei'sed  the  decree  of  this  court  affirm- 
ing tlie  decree  of  the  court  below,  with  directions  to  the  «ir- 
cuit  cjurt  to  "determine  the  paid%  interest  of  appellee,  T. 
B.  Ellis,  in  the  store."  The  decree  was  thereupon  reversed 
and  the  cause  remanded  by  this  court  to  the  court  below  un- 
der the  mandate  of  the  Supreme  Court.  The  circuit  court 
has  attempted  to  adjust  the  rights  of  the  parties  in  accordance 
with  the  mandate  of  the  Supreme  Court.  The  court  can  not 
go  into  the  merits  of  the  case,  as  it  regards  them  as  settled  by 
the  Supreme  Court;  nor  does  it,  after  a  full  examination  of  the 
case  as  now  presented,  see  any  error  committed  by  the  circuit 
court.  The  decree  is  therefore  affinned.  Opinion  by  Lacky, 
P.  J.  Attorneys,  for  appellant,  Mr.  C.  M.  Osborne  and 
Messrs.  H.  W.  Wells  and  C.  Dcjnham;  for  appellee,  Mr. 
Geo.  W.  Spahb.     Opinion  filed  Feb.  20, 1886. 

No.  1395.  Schaub  v.  Risser.  Mary  E.  Schaub,  appellant, 
brought  suit  against  R  G.  Eisser,  appellee,  and  one  Charles 
E.  Dashiell,  on  two  promissory  notes,  signed  with  firm  name 
of  Eisser  &  Dashiell,  one  for  $400,  dated  July  25,  1881,  and 
due  in  thirty  daysj  with  eight  per  cent,  interest,  and  the 
other  for  $500,  dated  September  13,  1881,  and  due  one 
day  after  date,  with  eight  per  cent,  interest  Both  notes  were 
made  payable  to  Tipton  Schaub,  husband  of  appellee,  and  were 
by  him  assigned  to  her  on  the  25tli  of  November,  1881. 
There  was  no  service  on  Dashiell ;  an  J  Eisser  pleaded  the  gen- 
eral issue,  and  denied  joint  liability  under  oath.  The  issues 
were  tried  before  the  court  without  a  jury,  and  the  finding 
and  judgment  were  for  appellee.  The  effect  of  the  plea  in 
bar  denying  joint  liability,  verified  by  affidavit,  was  to  cast  the 
•  burden  of  proof  on  appellant.  Practice  Act,  section  35; 
Kennedy  v.  Hall,  68  111.  165.  The  main  question  in  issue 
was  whether  Upton  Schaub,  at  the  time  he  loaned  the  money 
and  took  the  notes,  knew  it  was  not  to  l>e  used  in  the  business 
of  the  firm  of  Eisser  &  Dashiell,  but  was  to  be  used  for  the 
individual  benefit  of  Dashiell  in  making  purchases  of  stocks 
of  goods  at  Norway  and  at  Cambridge.  Upon  this  point  there 
was  a  sharp  conflict  in  the  testimony,  and  it  was  for  the  trial 
court  to  decide  as  to  the  credibility  of   the  several   witnesses, 
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and  the  weight  of  the  evidence.  The  testimony  of  Kisser  and 
Dashiell  would  seem  to  make  it  clear  that  appellee  8hoiiId 
not  be  held  liable  on  these  notes.  On  the  other  hand,  that  of 
app)e1Iant  and  her  husband  woald  seem  to  establish  the  con- 
trary. Upon  the  whole  case,  and  with  due  regard  to  all  the 
surrounding  circumstances,  the  court  is  inclined  to  think  the 
finding  of  the  circuit  couii;  was  right.  Judgment  affirmed. 
Opinion  by  £akeb,  J.  Judge  below,  O.  T.  Beeves.  Attor- 
neys, for  apt)e]lant,  Mr.  O.  G.  Babtlett  and  Messi-s.  Kay  & 
EcTANs ;  for  appellee,  Mr.  Thos.  P.  Bonfibld.  Opinion  tiled 
February  20,  1886. 

No.  1414.  Hoobler  v.  Kuhns.  This  was  an  action  of  as- 
sumpsit by  the  appellee  against  the  appellant  to  recover  a  claim 
for  the  payment  of  one  third  of  a  decree  rendered  jointly  in 
the  circuit  court  against  appellant,  appellee  and  one  Jacob 
Phillips.  It  appears  that  the  appellee,  appellant  and  Jacob 
Phillips  were  administrators  of  the  estate  of  William  O. 
Hoobler,  deceased.  That  in  the  final  settlement  of  the  estate 
the  three  administrators  were  short  in  their  accounts,  and  tliat 
after  final  report,  which  was  untrue,  David  H.  Hoobler,  one  of 
the  heirs,  prosecuted  his  suit  in  chancery  in  the  circuit  court 
against  the  three  administrators  to  recover  such  shortage, 
which  resulted  in  his  obtaining  a  decree  against  them  for  the 
sum  of  $979.45  and  costs  of  suit,  and  that  afterward  each  of 
the  said  administrators  paid  one  third  of  said  decree,  and  one 
third  of  the  costs.  The  appellee's  suit  was  based  on  the  charge 
that  during  the  time  the  administrators  were  settling  the 
estate  the  appellant  managed  all  the  business,  received  and 
handled  all  the  money,  and  made  the  reports  to  the  court; 
that  appellee  signed  the  reports,  believing  them  to  be  true; 
^hat  such  reports  proved  to  be  false ;  that  the  appellant  had 
collected  the  amount  of  the  decree,  which  he  retained  and  did 
not  inventory,  and  had  converted  to  his  own  use  without  the 
knowledge  or  consent  of  the  appellee.  The  suit  resulted  in  a 
verdict  and  judgment  for  appellee  against  appellant  for  $365- 
.68.  This  appeal  is  taken  to  reverse  the  judgment,  which  it 
is  claimed  is  manifestly  against  the  weight  of  ttie  evidence- 
Upon  an  examination  of  the  evidence  the  court  affirms  the 
judgment.  Opinion  by  Lacey,  P.  J.  Judge  below,  N.  J.Pili^ 
VUKY.     Attorneys,  for  appellant,  Messrs.  McIldlff  &  Toir 
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sane;  for  appellee,  Messrs.  H.  N".  Kyan  and  Mr.  A.  E.  Hard- 
ing.    Opinion  filid  April  5,  1886. 

No.  1337.  Moline  Paper  Co.  v.  Union  Printing  Co.  This 
was  assumpsit  by  appellant,  against  appellee.  A  jury  was 
waived,  and  the  cause  tried  before  the  court ;  and  the  finding 
and  judgment  were  for  the  latter.  During  the  years  1880  and 
1881,  and  the  tiret  half  of  1882,  the  printino^  company  pur- 
chased paper  from  the  Moline  Paper  Company  to  the  amount  of 
between  $5,000  and  $6,000,  and  various  payments  were  made 
thereon.  Appellant  claims  that  $306.02  is  still  due,  while  ap- 
pellee insists  the  account  has  been  settled,  and  paid  in  full. 
The  difference  between  the  parties  is  made  up  of  items  for 
paper,  charged  by  tlie  paper  company,  and  not  credited  by  the 
printing  company.  It  is  assigned,  and  relied  on  as  an  error, 
that  the  county  court  admitted  improper  testimony  offered  by 
appellant,  and  that  the  finding  was  against  the  weight  of  the 
evidence.  An  objection  is  urged  to  one  of  the  statements 
made  by  the  witness,  W.  J.  Harold,  that  it  does  not  state  a 
fact,  but  is  a  mere  illustration.  This  witness  testified  that  the 
paper  received  at  the  printing  office  usually  came  by  teaTii, 
but  that  when  only  one  or  two  bundles  were  sent,  they  came 
by  street  car  ;  that  invoices  were  not  received  with  the  paper 
sent  by  street  car,  but  that  the  teamster  always  brought  in- 
voices with  the  paper  delivered  by  team ;  that  when  the 
items  were  checked  off  they  did  not  always  show  the  same 
amount  as  that  brought  by  the  teamster ;  that  "  if  there  were 
two  bundles  sent  by  street  car  the  invoices  would  call  for 
thirty  bundles,  and  there  would  only  be  twenty-eight  in  the 
load,"  and  that  he  knew  as  a  matter  of  fact  that  such  instances  as 
this  occurred  during  the  time  he  was  in  the  employment  of 
the  printing  company  whenever  appellant  sent  paper  bystreet 
car.  The  court  is  of  opinion  that  the  objection  to  this  testi- 
mony is  not  well  taken.  On  the  19th  day  of  July,  1881,  ap- 
pellee wrote  a  letter  to  appe  lant  in  which  it  was  said  :  "  En- 
closed find  our  check,  No.  236,  for  $54.70  which  balances  our 
account  to  date."  Morgan,  the  cashier,  by  whom  the  letter 
was  written,  testified  that  this  remittance  "  balanced  our  ac- 
count, with  the  exception  of  that  which  we  were  buying  on 
ninety  days  time. "  Mr.  Everett  Wlieelock,  secretary  and 
treasurer  of  the  paper  company,  was  introduced  as  a   witness 
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in  rebuttal,  and  testified  among  other  things,  that  the  paper 
was  always  sold  on  ninety  days  time  to  the  printing  company. 
Thereupon  he  was  asked  this  question :  "Did  you  examine  the 
books  to  see  what  the  Union  Printing  Co.  owed  you  up  to  July 
19,  ISSl  i " — but  the  question  was  objected  to  and  the  objection 
sustained  by  the  court.  The  appellant  had  introduced,  as  evi- 
dence in  chief,  its  books  of  account  so  far  as  they  showed 
items  of  accoiuit  against  appellee,  i.  e,,  charges  for  paper  sold, 
but  it  had  not  introduced  and  did  not  during  the  trial  offer 
to  introduce,  credits  ap]}caring  upon  its  books  for  payments 
made.  The  evident  drift  of  tlie  question  was,  to  get  before 
the  court  a  comparison  of  accounts  as  shown  by  the  debits  and 
credits  appearing  in  the  account  of  appellee  upon  the  books  of 
appellant  This  might  readily  and  properly  have  been  done 
by  giving  in  evidence  the  ci-edit  side  of  the  books.  It  was 
not  eiTor  in  the  court  to  refuse  to  let  the  witness  testify  as  to 
the  result  of  a  comparison  made  by  him  of  the  portion  of  the 
account  that  was  in  evidence  with  the  other  portion  which 
was  not  in  evidence,  but  easily  in  the  power  of  the  party  in- 
troducing him,  to  produce.  The  court  itself  would  then'have 
had  before  it  the  data  for  making  such  comparison,  and  de- 
t^-mining  the  weight  of  the  corroborating  circumstance,  if 
any,  thus  afforded.  With  reference  to  the  claim  that  the  find- 
ing of  the  couit  was  against  the  weight  of  evidence,  the  only 
point  at  issue  was  as  to  the  delivery  of  certain  quantities  of 
paper  in  addition  to  those  shown  by  the  invoices  and  admit- 
ted  by  apj^ellee,  and  the  burden  of  proof  was  upon  appellant. 
The  evidence  was  conflicting,  and  in  any  view  in  which  it  can 
be  regarded  not  entirely  satisfactory.  The  court  does  not  feel 
that  it  would  be  warranted  in  disturbing  the  finding  of  the 
trial  court.  Judgment  affirmed.  Opinion  by  Baksb,  J. 
Judge  below,  Lucikn  Adams.  Attorneys,  for  appellant,  Mr. 
E'juKNB  Levis  ;  for  appellee,  Messrs.  Sweeney  &  Lewis. 
Opinion  filed  April  5,  1886. 

No.  1343.  Jamison  v.  Loftus.  This  was  a  suit  com- 
menced  by  appellee  against  appellant  before  a  justice  of  the 
peace,  and  after  trial  there,  taken  by  appeal  to  the  circuit 
Ci)urt.  The  cause  of  action  was  a  breach  of  contract,  as  is 
c\aimed  by  appellee,  on  the  part  of  appellant,  to  cany  out  an 
agreement  made  between  them  for  the  sale  of  forty-four  hogs 
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by  the  former  to  the  latter.  The  evidence  fully  sustains  the 
A^erdiot  for  appellee  and  the  judgment  is  afllrmRd.  Opinion  by 
Laoey,  p.  J.  Judge  below^  J.  J.  Glen w.  Attorneys,  for  ap- 
pellant, Messrs.  Kibkpatrick  &  ALErANDfiit;  for  appellee, 
.MessrSi  Gkier  &  Drydkn.     Opinion  filed  April  5,  1886. 

No.  1444.  Eock  Island  &  Peoria  Ey.  Co.  v.  Eeod.  In 
this  suit  appellee  recovered  a  judgment  in  the  Stark  Circuit 
Court  against  the  ap|xjllant  corporation  for  $160,  the  value  of 
a  horse  of  his,  claimed  to  have  been  killed  on  the  track  of  thi 
railway  by  the  engine  and  cars  running  thereon.  The  road  is 
constructed  through  the  farm  of  aj>|3ellee,  and  his  corn  or 
Btockfield  was  located  on  the  west  side  of  it,  and  the  negli- 
gence imputed  to  appellant  was  its  failure  to  erect  and  main- 
tain on  the  side  of  its  road  adjoining  such  field  a  fence  suita- 
ble and  sufficient  to  prevent  stock  from  getting  on  the  rail- 
road. The  jury  were  fully  and  fairly  instructed,  and  the 
Courtis  unable  to  say  their  verdict  was  wrong.  Judgment 
affirmed.  Opinion  by  Baker,  J.  Judge  below,  F.  M.  Shaw. 
Attorneys,  for  appellant,  Mr.  T.  E.  Neilckkist  ;  for  appellee, 
Mr.  C.  K.  Ladd.     Opinion  filed  April  5,  1886. 

No.  1439.  C,  B.  &  Q.  E.  E.  Co.  v.  Blake.  The  appellee 
sued  appellant  to  recover  the  value  of  three  horses  that  were 
killed  and  one  injured  by  the  locomotive  of  the  appellant  strik- 
ing tliem  on  the  railroad  track  of  the  appellant  on  the  farm  of 
appellee,  about  the  first  day  of  March,  1881.'  The  occasion  of 
the  horses  getting  on  the  track  was,  as  is  charged,  the  failure 
of  appellant  to  maintain  a  fence  on  each  side  of  its  railroad 
ti-ack,  as  required  by  law.  Verdict  for  appellee.  After  a 
careful  cKamination  of  the  evidence  the  court  finds  no  valid 
objection  to  the  verdict  of  the  jury  or  the  giving  or  refusing 
instruct!  )ns  on  the  part  of  the  court,  and  affirms  the  judgment. 
Opinion  by  Laoey,  P.  J.  Judge  below,  Hibam  G.  Gilbert. 
Attorneys,  for  appellant,  Messrs.  Eicholson  &  Gentleman 
and  Mr.  O.  F.  Price  ;  for  appellee,  Messi-s.  Duncan  &  O'Con- 
nor.    Opinion  filed  April  5,  1886. 

No.  1457.  Goodwin  v.  Dawson.  This  was  a  suit  by  appel- 
lee against  the  ap|)ellant  to  recover  the  value  of  wages  and 
of  boarding  the  work  hands  of  the  appellant,  in  which  suit  the 
former  recovered  the  sum  of  $200.  The  error  assigned 
against  the  judgm3nt  by  the  appellant  is  that  the  verdict  is 
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manifestly  against  the  weight  of  the  evidence.  The  conrt  has 
examined  the  evidence  with  care,  and  after  giving  the  appellee 
the  binolit  of  the  verdict  of  the  jury  which  the  law  allows 
him  it  is  unable  to  say  that  the  verdict  should  be  disturbed,  or 
that  it  was  manifestly  against  the  weight  of  the  evidence. 
Jnd  j^ment  affirmed.  Opinion  by  Lacey,  P.  J.  Judge  below, 
J.  N.  Orr.  Attorneys,  for  appellant,  Messrs.  Richardson 
Bros.;  for  appellee,  Messrs.  Lake  ife  Potter.  Opinion  tiled 
April  5,  1886. 

No.  14:29.  Johnson  v.  Cippery.  This  action  was  origi- 
nally commenced  in  replevin  by  appellee  against  appellant,  to 
r3cover  the  possession  of  1,75J  bushels  of  oats,  possession  of 
which  was  claimed  by  virtue  of  the  statutory  landlord's  lien, 
claimed  by  appellee  to  exist  in  his  favor  on  the  oats.  The  oats 
not  boing  found,  the  appellee  tiled  his  count  in  trover.  The 
appellee  recovered  a  judgmont  a-^^ainst  the  appellant,  in  tlie 
court  below,  in  the  sum  of  $230,  from  which  this  apj^eal 
is  taken.  Appellee,  in  October,  1882,  leased  certain  lands  to 
one  Ilanry  Brown,  the  term  commencing  Oct.  1,  1882,  and 
ending  March  1,  1884,  at  an  annual  rent  of  $730,  payable 
Aug.  1,  1883.  In  February,  1883,  the  time  of  payment  was 
changed,  making  $365  due  October  1st,  and  the  balance  due  Jan. 
1,  1881:.  On  the  16th  August,  Brown  informed  appellee  he 
had  contracted  his  oat  crop  raised  on  the  leased  premises  to 
one  Moore,  a  dealer  in  grain.  Appellee  objected  to  the  sale 
unless  he  gave  him  an  order  on  the  warehouseman  for  the 
money  arising  from  the  sale.  On  the  following  day  appellee 
took  out  a  distress  warrant  imder  Sec.  35,  Chap.  80,  R  S.,  and 
]>laced  it  in  the  hands  of  Baxter  to  serve,  and  on  the  same 
day  Baxter  served  it  by  reading  to  Brown,  but  did  not  re- 
move the  oats.  On  the  20th  August,  1883,  appellant  bought 
the  oats  of  Bruwn  under  circumstances  that  would  hold  him 
to  nt^tice  that  appellee's  rent  had  not  been  paid,  and  that  a 
lien  existed  in  his  favor,  and  for  the  1,750  bushels  of  oats 
paid  the  sum  of  $456.56.  On  the  lOtli  September  the  ap- 
pellee demanded  of  appellant  the  oats,  but  was  refused.  Brown 
abunJoncd  the  premises  about  the  10th  day  of  September,  1883; 
appellee  took  possession  of  the  crops  remaining  on  the  prem- 
ises, only  realizing  therefrom  the  sum  of  $329.29  leaving  a 
balance  of  $400.71,  his  due  for  rent.     The  point  is  made   by 
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the  appellant,  and  it  is  the  only  one,  that  the  action  of  trover 
would  not  lie  because  the  rent  was  not  due  at  the  time  the 
landlord  sold  the  oats  and  at  the  time  the  demand  was  mad9 
of  the  appellant,  and  that  the  appellee  had  no  right  to  the 
possession  of  the  oats,  and  hence  trover  would  not  lie,  and 
cites  for  authority  on  the  point,  Wall  v.  Schotield,  76  111.  261, 
and  claims  that  the  recovery  by  appellee  in  that  form 
of  action  was  erroneous  under  the  authority  of  that  case. 
The  court  is  of  opinion  the  objections  made  to  the  appellee's 
right  of  recovery  are  untenable,  under  the  rule  announced  by 
the  decision  referred  to.  In  that  case  it  is  held  a3  the 
gi'ounds  of  the  decision  that  the  landlord  had  no  right  to  the 
immediate  possession  of  the  goods  at  the  time  of  demand, 
and  that  such  right  of  possession  was  essential  to  maintain  the 
action  of  trover.  In  this  case  by  the  selling  and  removing  of 
the  oats  by  the  tenant  the  right  accrued  to  have  immediate 
possession  under  distress  warrantor  otherwise  of  all  the  grow- 
ing crops,  including  the  oats  sold  to  appellant,  if  any  could  be 
found;  for  the  evidence  shows  that  by  the  selling  and  remov- 
ing of  the  oats  the  lien  of  the  landlord  was  endangered.  The 
landlord  had  his  distress  warrant  issued,  but  could  not  get  the 
oats  in  his  possession  after  demand.  The  court  sees  no  error 
in  the  fifth  instruction  unless  it  be  that  the  hypothesis  is  not 
presented  that  by  the  selling  and  removing  of  the  oats  the 
landlord's  lien  must  be  endangered  in  order  to  give  appellee  a 
right  of  possession,  and  consequently  a  right  of  action,  and  as  to 
that,  the  evidence  preserved  shows  that  it  was  endangered,  and 
besides  the  bill  of  exception  does  not  purport  to  contain  all 
the  evidence.  Under  these  conditions  the  omission  of  that 
qualification  could  work  no  harm  to  appellant.  The  objec- 
tions of  the  appellant  to  the  appellee's  right  of  recovery  are 
purely  technical  and  du  not  go  to  the  merits  of  the  case.  The 
form  in  which  the  action  is  brought  is  alone  objected  to. 
Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed.  Opinion  by  Lacey,  P.  J.  Judge  below, 
Wm.  Brown.  Attorneys,  for  appellant,  Mr.  R.  G.  McEvoy 
and  Mr.  A.  H.  Fbost;  for  appellee,  Mr.  Wm.  Marshall  and 
Mr.  A.  D.  Early.     0])ini()n  tiled  April  5,  1886. 

No.  1368.     Chicago  &  Alton  Eailroad  Company  v.  Glumy. 
This  was  an  action  brought  by  appellee  against  appellant  to 
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recover  damages  for  overflowing  his  land  with  water  and 
desti'oying  his  crops.  Trial,  and  verdict  for  appellee  for 
$999.99— appellee  remitting  $99.99.  Motion  for  new  trial ; 
motion  overruled  and  judgment,  from  which  this  appeal  is 
taken.  Two  things  are  required  to  reverse  a  judgment. 
First,  that  manifest  error  has  intervened  in  the  proceedings 
.of  the  court  below;  and  second,  that  such  error  has  operated 
prejudicially  to  the  party  complaining  of  it.  When  either  of 
these  requisites  is  wanting  the  judgment  may  be  affirmed : 
Forney  V.  Thompson,  14  Bradwell,  393.  <'When  the  testi- 
mony is  conflicting,  though  the  correctness  of  the  finding  is 
doubtful,  the  verdict  will  be  sustained."  Tucker  v.  Watte,  64 
111.  416  ;  Stampofski  v.  Hooper,  86  111.  821.  Applying  these 
rules  to  this  case,  whether  there  was  an  injury,  the  extent 
thereof,  and  the  cause,  were  all  questions  of  fact  The  court 
is  of  opinion  the  evidence  sufficiently  sustains  the  verdict, 
There  was  some  conflict  in  the  evidence,  but  this  conflict  was 
settled  by  the  jury  in  favor  of  appellee.  It  is  further  insisted 
in  the  brief  for  appellant,  that  the  damages  are  excessive. 
When  excessive  damages  are  not  assigned  as  a  ground  for  a 
new  trial  in  the  court  below,  nor  as  error  in  this  court,  the 
appellant  is  not  in  condition  to  have  that  question  reviewed : 
Emory  v.  Addi  •,  71  111.  278 ;  Jones  v.  Jones,  71  HI.  562. 
The  judgment  is  affirmed.  Opinion  by  Welch,  J.  Judge 
below,  C.  Blanchakd.  Attome3''8,  for  appellant,  Mr.  Geo.  S.  . 
House;  for  appellee,  Messrs.  Wing  &  Goodspeed  and  Mr. 
John  Reynolds.     Opinion  filed  May  21,  1886. 

No.  1382.  C.  &  E.  I.  R  E.  Co.  v.  Kamman.  On  the  17th 
day  of  March,  1883,  Kamman  commenced  his  suit  before  Hecht, 
a  justice  of  the  peace,  against  the  railroad  company.  After 
service  of  summons  and  before  the  return  day  of  the  writ, 
the  corporation  tendered  Kamman  $21.50  in  full  satisfaction 
of  his  claim,  and  it  was  refused.  Before  the  trial  of  the 
cause  the  company  deposited  said  sum  with  the  justice,  to 
keep  its  tender  good.  The  result  of  the  suit  was  a  judgment 
in  favor  of  Kamman  for  |55,  and  costs,  taxed  at  $3.75. 
After  the  rendition  of  the  judgment,  but  on  the  same  day,  tlie 
justice  retained  the  amount  of  costs  and  paid  $17.75,  the 
residue  of  the  amoimt  deposited  with  him,  to  Kamman,  and 
credited  the  judgment  accordingly.     On  the  21st  of  April  fol- 
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lowing  an  execution  was  issued  for  the  collection  of  the 
amount  remaining  unpaid  upon  the  judgment,  and  placed  in 
the  hands  of  the  constable,  Fina.  The  appellant  thereupoi 
filed  its  bill  of  complaint  against  Kamman,  Hecht  and  Fina, 
appellees  herein,  and  temporarily  enjoined  the  collection  of 
said  execution.  Answers  and  replications  were  tiled  and 
proofs  taken,  and  upon  a  final  hearing  of  the  cause  the  bill 
was  dismissed  at  the  cost  of  the  complainant.  There  is  no 
equity  in  the  bill.  The  proofs  are  conclusive  that  Kamman 
did  not  accept  the  money  in  full  satisfaction  of  his  judgment, 
but  only  as  a  partial  payment  Even  if  it  is  assumed  that  the 
justice  of  the  peace  was  not  authorized  to  pay  the  money, 
after  deducting  costs,  to  Kamman,  as  a  payment  on  his  judg- 
ment, yet  Kamman  can  not  be  prejudiced  thereby,  and  be 
held  to  have  forfeited  the  residue  of  the  amount  i-ecovered 
by  him  in  his  suit.  The  real  and  substantial  question  is,  with 
what  intent  the  money  was  received — whether  in  part  or  in 
full  satisfaction  of  the  judgment.  The  acceptance  of  a  sum 
tendered,  if  not  accepted  in  full  of  the  entire  demand,  docs 
not  preclude  the  party  from  proceeding  for  more :  Ryal  v. 
Eich,  10  East,  47  ;  Sleght  v.  Rinelander,  1  Johns.  198  ;  Higgins 
V.  Halligan,  46  111.  173;  Jenks  v.  Burr,  56  Id.  450;  Monroe 
V.  Chaldeck,  78  Id.  429.  There  is  no  error  in  the  record, 
and  the  judgment  is  affirmed.  Opinion  by  Bakeb,  J.  Judge 
below,  Franklin  Blades.  Attorneys,  for  appellant,  Mr.  Wm. 
Armstrong  ;  for  appellee,  Mr.  S.  R.  Moorb.  Opinion  filed 
May  21,  1886. 

No.  1411.  Dyer  v.  Miller.  Under  an  alleged  agreement 
to  take  a  store  in  one  of  two  ways,  either  for  six  months  at 
$50  per  month,  or  for  a  year  at  $40  per  month,  and  subse- 
quent occupancy  with  payment  of  some  rent,  the  question  as 
to  whether  there  had  been  an  election  as  to  which  of  the  two 
ways  it  was  held,  was  one  of  fact  and  not  of  law,  and  should 
have  been  left  to  the  jury.  For  the  error  in  withdrawing 
such  question  from  the  jury  the  judgment  is  reversed  and  re- 
manded. Opinion  by  Welch,  J.  Judge  below,  Geo.  W. 
Stipp.  Attorneys,  for  appellant,  Mr.  C.  W.  Brown;  for  ap. 
pellee,  Messrs.  Wing  &  Goodspeed.     Opinion  filed  June  8, 

1886. 
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No.  1452.  Off  &  Co.  V.  Givens.  This  was  an  application 
made  by  Charles  J.  Off  &  Co.,  at  the  February  term,  1885, 
of  the  Knox  Circuit  Court,  to  amend  and  con-ect  the  record 
of  a  judgment  of  said  court  rendered  at  the  October  term, 
1883,  so  that  said  record  sliould  show  and  record  a  judgment 
in  their  favor  of  $153.29  against  D.  F.  Givens,  instead  of  a 
judgment  in  their  favor  for  that  amount  against  W.  D.  Lo- 
max.  Even  if  this  court  could  properly  review  the  action  of 
the  circuit  court  in  the  absence  of  a  bill  of  exceptions  incor- 
porating the  evidence,  and  pass  upon  the  matter  at  issue  from 
the  record  that  is  before  it,  the  court  would  feel  compelled 
to  say  that  it  does  not  appear  definitely  and  with  reasonaWe 
certainty  that  Givens  was  a  party  to  the  trial ;  that  the  jury 
returned  a  verdict  against  him,  and  that  as  a  matter  of  fact  the 
judgment  rendered  by  the  court  was  against  him.  The  court 
would  not,  upon  tliat  record,  feel  authorized  to  direct  that  ho 
should  be  substituted  in  place  of  Lomax,  as  the  party  against 
whom  the  judgment  was  in  fact  entered.  The  order  of  the 
court  overruling  the  motion  to  amend  is  affirmed.  Opin- 
ion by  Bakeb,  J.  Judge  below,  A.  A.  Smith.  Attor- 
neys, for  appellant,  Mr.  Fredeeiok  A.  Willoughby;  for 
appellee,  Messi-s.  Williams,  Lawreince  &  Banokoft.  Opin- 
ion tiled  June  8,  1886. 

No.  1442.  Parker  v.  Allen.  Tlie  appellee  sued  the  appellant 
in  assumpsit  on  two  promissory  notes,  one  for  $100  and  one 
fur  $050.  Pleas  of  the  general  issue  and  plea  that  appellant 
did  not  execute  the  notes  sworn  to  were  interposed.  Tlie  ap- 
pellant was  a  married  woman  at  the  time  the  notes  were  given 
and  her  name  was  signed  to  them  by  her  husband,  whose 
authority  to  do  this  either  express  or  implied,  she  denied.  It 
does  not  appear  from  the  evidence  that  her  husband  was  in  her 
employ  carrying  on  her  farm  on  her  account,  bat  on  his  own, 
hence  no  implied  authority  could  be  held  to  exist  to  sign  the 
notes  as  a  general  agent  The  evidence  to  show  her  actual 
authority  to  him  to  execute  them  is  very  weak.  Jn  the  condi- 
tion of  the  evidence  the  instructions  for  appellee  were  erro- 
neous in  the  manner  of  submitting  the  question  of  implied 
authority.  But  the  appellant  expressed  a  willingness  on  the 
witness  stand  to  pay  the  If  100  note.  Eecovery  should  have 
been  had  on  that  note  at  all  events,  but  it  was  had  on  botli 
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notes,  wliicli  was  error.  As  appellee  has  filed  no  brief, 
tlie  judgment  is  reversed  and  cause  remanded  under  rule 
27  of  this  court.  Opinion  Per  Cukiam.  Judge  below,  F.  M. 
Shaw.  Attorney  for  appellant,  Mr.  H.  Gunn.  Opinion  filed 
June  8,  1S86. 

No.  1430.  C.  &  A.  R.  R.  Co.  v.  Schweitzer.  Two  points 
are  made  on  tliis  appeal,  to  wit :  a  defective  declaration  and 
that  the  damages  are  excessive.  The  defect,  claimed,  in  the 
declaration,  is  the  omission  to  state  the  day  on  which  the  fire 
causing  the  injury  to  appellee  occurre  .  There  was  no  de- 
murrer to  the  declaration.  Tlie  general  issue  was  pleaded. 
The  proof  shows  the  tire  occurred  on  the  17th  day  of  De- 
cember, 1883,  No  objection  was  made  to  Ihe  admission  of 
the  evidence.  No  instructions  were  aeked  or  given.  Motion 
for  a  new  ti-ial  did  not  assign  as  a  reason  therefor  any  defect 
in  the  declaration.  No  motion  was  made  in  arrest  of  judg- 
ment. It  is  now  too  late  to  raise  that  question  in  this  court: 
Webb  et  al.  v.  Alton  Marine  and  Fire  Ins.  Co.,  5  Gil.  225  ; 
Vasey  v.  Board  of  Trustees,  69  III.  190;  Ladd  v.  Pigot, 
North  Eastern  Reporter,  Vol.  2,  No.  5,  505 ;  Barnes  v. 
Brookman,  107  111.  317 ;  1st  Chitty  Pleadings,  14th  Am.  Ed. 
673  ;  Lake  Shore  and  Michigan  Southern  R.  R.  Co.  v.  O'Con- 
nor, filed  in  the  Supreme  Court  at  Ottawa,  Nov.  1885, 
reported  in  Legal  News,  Dec.  5,  1885.  ''The  law  having 
intrusted  the  trial  of  fact  to  a  jury  the  verdict  will  not  be  dis- 
turbed unless  it  is  manifestly  against  the  weight  of  the  evi- 
dence, or  unless  necessary  to  prevent  a  plain  perversion  of 
justice."  Chicago  and  N.  W.  Ry.  Co.  v.  Ryan,  70  III.  211; 
Chicago  and  Rock  Island  R.  R  Co.  v.  Hutchins,  34  LI,  108  ; 
Chicago,  Alton  and  St  Louis  R.  R.  Co.  v.  Stover,  63  111.  358 ; 
Howitt  V.  Estelle,  92  III.  218.  Although  the  court  might  not 
have  reached  the  same  conclusion  as  that  reached  by  tlie  juiy, 
and  might  have  been  better  satisfied  if  tlie  damages  had  been 
less,  still  their  finding  is  sufiiciently  supported  by  the  evidence  ^ 
not  to  authorize  the  court  in  setting  it  aside.  Judgment 
afiiirmed.  Opinion  by  Welch,  J.  Judge  below,  Gkoroe  W. 
Stipp.  Attorneys,  for  appellants,  Messrs.  House  &  Fry; 
for  appellee,  Mr.  C.  W.  Brown.     Opinion  filed  June  8,  1886. 

No.  1459.  McKinlay  v.  C,  B.  &  Q.  R.  R.  Co.  This  was 
a  suit  brought  by  the  appellant  against  the  appellee,  for  tlie 
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recovery  of  damages  for  the  killing  of  the  6lx>ck  belonging 
to  the  estate  of  li.  N.  McKinlay,  deceased,  that  escaped,  and 
got  on  the  track  of  the  appellee,  through  a  gate  at  a  farm 
crossing.  The  averment  in  the  declaration  is  that  said  gate 
was  negligently  left  open  by  the  defendant;  the  general 
issiie  was  interposed  and  the  evidence  all  had  reference  to  the 
issue  thus  made.  There  was  a  trial  and  verdict  for  the  appel- 
lee, and  judgment  on  the  verdict,  from  which  this  appeal  is 
taken.  Perceiving  no  error,  the  court  affirms  the  judgment. 
Opinion  by  Welch,  J.  Judge  below,  J.  J.  Glenn.  Attorneys, 
for  appellant,  Messrs.  Stewart  &  Stewabt;  for  appellee, 
Messrs.  Sweeney  &  Waltheb.  Opinion  filed  June  8,  1886. 
No.  1405.  Aultman  v.  Harrison.  This  was  an  action 
brought  by  the  appellant,  an  incorporated  company,  against 
the  appellee,  on  a  promissory  note  dated  August  15,  1882,  and 
])ayable  to  the  appellant  on  the  1st  day  of  January,  1884,  as 
part  of  the  purchase  price  of  a  traction  engine  sold  by  the 
ai)pellant  to  the  appellee — the  consideration  for  the  engine 
being  §1,200  :  five  hundred  dollars  paid  in  cash,  and  two  notes 
given,  each  for  the  sum  of  $350,  one  due  on  the  Ist  day  of 
November,  1882,  which  was  paid  at  maturity,  the  other  note 
being  the  one  in  suit  Appellee  filed  two  special  pleas,  alleg- 
ing a  warranty  of  the  engine  and  a  breach  of  the  warranty, 
and  damages  by  reason  of  the  breach.  Appellant  filed  repli- 
cations denying  the  warranty  as  alleged  by  the  appellee,  and 
aveiTing  that  it  was  one  of  the  conditions  of  the  warranty 
that  if  within  five  days  from  the  date  of  the  first  use  said 
engine  should  fail  to  fill  said  warranty,  appellee  should  give 
the  appellant,  and  also  the  local  agent,  written  notice,  stating 
wherein  it  failed  to  fill  the  warranty,  and  was  to  allow  the 
appellant  a  reasonable  time  in  which  to  remedy  said  defects ; 
and  if  the  appellant  failed  to  remedy  said  defects,  then  the 
appellee  was  to  return  the  engine  to  the  place  from  which  he 
received  it ;  and  alleges  that  no  notice  of  any  defects  as  re- 
quired was  given  to  the  appellant,  nor  request  made  to  the 
appellant  to  remedy  any  defects,  and  that  no  return  of  the 
engine  to  the  place  from  which  it  was  received  was  ever 
made.  And  for  a  further  replication  alleges  that,  as  a  part  of 
said  warranty,  it  was  agreed  that  the  continued  use  of  the 
gaid  engine  should  be  evidence  of  the  fulfillment  of  the  said 
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warranty ;  and  further  alleges  that  the  appellee  retained  the 
engine  for  two  years  and  nsed  it,  and  then  sold  it.  Appellee 
rejoins  by  alleging  notice  to  the  local  agents,  and  that  they 
waived  written  notice ;  and  alleging  fui-ther  that  appellant 
failed  to  make  the  said  engine  fill  the  warranty,  and  that  he 
did  not  return  the  engine,  for  the  reason  the  appellant 
requested  him  to  retain  and  not  return  it,  and  concludes  to 
the*  country,  etc.  Appellant  tiles  a  sur-rejoinder,  denying, 
among  other  things,  the  waiver  of  written  notice  by  Deyo 
Brothers,  for  the  appellant,  and  also  denies  that  appellant  re- 
quested appellee  to  retain  and  not  return  said  engine.  Trial 
and  verdict  for  defendant,  on  which  judgment  was  entered 
for  the  defendant,  from  which  judgment  this  appeal  is  taken. 
The  judgment  is  reversed  for  modifications  made  by  the 
C-)iirt  below  to  certain  of  appellant's  instructions.  The  modifi- 
cations were  erroneous  in  that  there  was  no  evidence  upon 
which  to  predicit3  them.  Opinion  by  Wkloh,  J.  Judge 
below,  F.  M.  Shaw.  Attorneys,  for  appellant,  Mr.  Miles 
FuLLKR ;  for  appellee,  Messrs.  Ed\^abds  &  Evans.  Opinion 
filed  June  8,  1886. 

No.  1446.  Kelsey  v.  Snyder.  The  substance  of  the  bill  and 
amendment  thereto  in  this  case  may  be  stated  under  two  heads : 
Ist.  That  prior  to  the  death  of  Ira  F.  Benson  appellant 
claims  to  have  been  the  equitable  owner  of  an  undivided  one 
half  interest  in  the  *•  Milk  Maid"  lode,  a  silver  mine  situated 
in  Custer  county,  Colorado,  the  legal  title  being  in  Benson  in 
tmst  for  her.  2d.  That  after  the  death  of  Benson,  she,  by 
means  of  false  and  fraudulent  representations,  was  induced 
to  execute  an  assignment  to  Fannie  Snyder  to  a  part  of  her 
claim  against  the  estate  of  Benson  to  the  extent  of  $2,000,  and 
to  direct  his  administrator  to  pay  from  dividends  said  $2,000, 
and  to  take  from  Fannie  Snyder  a  deed  to  the  one  half  inter- 
est in  said  mine  as  the  consideration  therefor,  charging-  that 
said  assignment  was  fraudulently  obtained  and  was  with- 
out any  consideration,  that  she  was  already  the  owner  of  the 
undivided  half  interest  in  the  mine,  and  that  Fannie  Snyder 
had  no  interest  in,  or  right  to  convey  the  same.  She  prays 
that  she  may  be  decreed  to  be  the  owner  in  fee  simple  of  the 
one  half  interest  in  the  mine,  and  that  the  agreement  by  he? 
with  Fannie  Snyder  assigning  $2,000  of  her  claim  may  be  de 
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clared  fraudulent  and  void.     It  is  first  insisted  that  the  court 
erred  in  sustaining  the  dsmtirrer  to  parts  of  the  ainonded  bill. 
There  was  no  error  in  sustaining  the  demurrer.     The  parts  of 
the  bill  to  which  tlie  demurrer  was  sustained  were   not  rele- 
vant or  germane  to  the  bill  or  to  the  am3nded  bill.     It  is  also 
insisted  that  the  court  erred  in  sustaining  exceptions  to  some 
of  the  objections  of  the  complainant   as  to   conversations  or 
transactions  with  Benson  in  his  lifetime.     The  court  find  5  that 
upon  the   introduction  of  Mrs.  Kelsey's  evidence,  defendants 
objected  to  such  parts  as  referred  to  what  passed  bstween  her 
and  Benson,  on  the  ground  that  Bjnson  was  dead  and  defend- 
ants objecting  as  heire  and   administrators  respectively.     The 
objection  was  made  in  apt  time  and  the  evidence  was  incompe- 
tent under   section  2,  Chap.   51,  R.   S.  111.     While  the  court 
finds  that  some  of  the  exceptions  taken  by  the  appellant  to  the 
evidence  should  have  been  sustained,  still  it  is  satisfied  that  there 
is  in  this  record  suflicient  evidence  against  which  no  valid  objec- 
tion could  be  urged  to  sustain  the  decree  in  this  case.     The  court 
also  finds  that  appellant,  after  the  sale  by  Fannie  Snyder  to  the 
complainant  of  one  half  interest  in  this  mine,  made  a  contract 
with  Horine  Bros.  &  Co.,  for  the  sale  to  them  of  her  half  in- 
terest in  this  mine.     It  is  dated  September  18,  1880,  and  pro- 
vides for  the  payment  to  her  of  $2,000,  $500  cash  and  $1,500 
out  of  the  first  yield  of  the  mine.     On  this   contract   she  re- 
ceived $500  ;  the  contract  still  remains  uncollected  and  unsat- 
isiied.     She  has  by  this  contract  made  it  impossible  for  her  to 
l)lace  the  other  party  in  statu  quo.     The  rule  is  inflexible  that 
a  party  can  not  rescind  a  contract  of  sale  and  at  the  same  time 
retain  the  consideration  received.     "He  who  seeksequity  must 
do  equity.  "     Smith  v.  Buttenhen,109  111.  550.     ItisclaimeJ 
that  the  proceeds  of  this  sale   are  assets   in  the  hands  of  tlie 
administrator.     This  sale  did  not  place  in   the   hands  of  the 
admitiisti'ator  one  dollar.     The  administi*ator  had  nothing  to 
do  and  could  have  nothing  to  do  with  the  mine  in  Colorado 
lie  did   not  assume   to   have  anything  to  do  with  it  and  no 
part  of  the  $2,000  was  derived   from   it.     His   appointment 
gave  him  power  over  the   personalty  and  the  right  to  sell   the 
real  estate  of  Benson  in  this  State  for  the  payment  of  debts 
under  the  order  of  tlie  county  court.     Finding  no  substantial 
error  in  this   decree  it  is  aflirmed.     Opinion  by  Welch,  J. 
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Judge  below,  C.  Blanchakd.  Attorneys,  for  appellant,  Mr. 
Gbanville  M.  Browning;  for  appellee,  Mr.  Chables  A.  Hill. 
Opinion  tiled  June  14,  1886. 

THIBD   DISTRICT. 

No.  33.  Decatur  and  Springfield  R.  R  Co.  v.  Ervin  et 
al.  The  defendants  in  error  recovered  of  the  plaintiff  in  error 
a  snm  found  to  be  due  for  rebate  upon  certain  shipments  of 
grain.  The  record  being  brought  here,  the  question  is  pre- 
sented whether  the  contracts  under  which  the  defendant 
below  agreed  to  make  the  rebate  were  valid  and  binding  as 
betv^een  the  parties  thereto.  The  Supremo  Court  has  settled 
the  point  involved  adversely  to  the  plaintiff  in  error  :  T.  W. 
&  W.  R.  R.  Co.  v.  Elliott  et  al.,  76  111.  67;  The  P.  D.  &  E.  Ry. 
Co.  V.  Cecil  et  al.,  112  111.  180.  The  judgment  is  therefore 
affirmed.  Opinion  Per  Curiam.  Judge  below,  J.  W. Wilkin. 
Attorneys,  for  appellant,  Mr,  James  A.  Eads;  for  appellee,  Mr. 
0.  C.  Clark  and  Messrs.  Nelson  ^Qarnsjero.  Opinion 
tiled  Jan.  6,  1886. 

No.  10.  Douglass  et  al.  v.  McCord  et  a1.  This  case  was  here 
at  a  former  term — 12  Bradwell,  278.  The  bill  as  originally 
framed,  was  upon  the  theory  that  complain  mts  had  a  lien  as 
subcontractors,  and  asitappeared  there  was  but  little  due  under 
the  contract,  it  was  held  the  deci*ee  in  favor  of  complainants  for 
the  full  amount  of  their  bill  could  not  stand.  After  the 
cause  was  remanded  the  circuit  court  granted  leave  to  amend 
the  bill  so  as  to  charge  that  the  contract  was  mide  directly 
with  the  lot  owners  for  the  materials  in  question,  in  pursu- 
ance of  a  provision  in  the  contract  botween  the  lot  owners 
and  the  builder  that  the  former  should  pay  for  the  matei-ials 
used  in  the  construction  of  the  house  to  the  parties  furnish- 
ing the  same.  Upon  the  second  hearing  the  issues  were 
found  for  complainants  and  a  decree  was  entered  in  the  usual 
form  for  $39»).7 1.  The  sole  question  for  decision  is  whether 
there  was  sufficient  evidence  to  warrant  the  decree.  Affirmed. 
Opinion  by  Wall,  P.  J.  Judge  below,  C.  B.  Smith.  Attor- 
neys, for  appellants,  Mr.  S.  R.  Rp^ed;  for  appellee.  Mr.  W, 
G.  Cloyd  and  Messrs.  Lodge  &  Huston.  Opinion  filed  Jaa 
6,  1886. 
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No.  67.  Deere  v.  Colo  et  al.  Tliis  case  was  decided  and  is 
reported  in  16  Bradwell,  629.  Oa  rehearing,  the  court  finds 
nothing  to  require  it  to  changs  its  concluaion  heretofore  an- 
nonnced.  Opinion  byCovGEK,  J.  Judge  below,  J.  N.  Wilkin. 
Attorneys,  for  api^llant,  Messi*8.  Gkike  &  Beabdsley;  for 
appellee,  Mr.  J.  M.  Wright.     Opinion  filed  Jan.  6,  1886. 

No.  79.  Chicago,  Burlington  &  Quincy  R  R  Co.  v. 
J^^nes.  It  is  not  enough  to  create  liability  for  stock  killed 
by  a  railroad  train,  to  prove  that  the  bell  was  not  rung, 
nor  the  whistle  sounded,  but  it  must  also  appear  by  facts  and 
circ  itiutancjs  proved,  that  the  accident  was  caused  by  reason 
of  such  neg:ect.  The  court  is  of  opinion  the  evidence  wholly 
fails  to  sustain  the  verdict  in  this  case  for  appellee.  Reversed 
and  remanded.  Opinion  by  Wall,  P.  J.  Judge  below,  G.  W. 
Herdman.  Attornays,  for  appellant,  Messrs.  SvvEEi^Er  & 
Walker;  for  appellee,  Mr.  James  Callans.  Opinion  filed 
Feb.  25,  1886. 

No.  62.  Miller  et  al.  v.  Johnsons.  This  was  an  action 
of  replevin  for  two  horses,  brought  by  appellants,  claim- 
ing under  bill  of  sale,  ani  also  assignment  of  a  chattel 
mortgage  from  an  execution  defendant,  against  the  constable 
who  levied  upon  and  took  them.  The  levy  was  made  after 
the  mortgage  debt  had  matured  and  the  questions  presented 
were  upon  the  sutBoiency,  as  against  the  judgment  creditor, 
of  the  possession  claimed  to  have  been  previously  taken  under 
the  bill  of  sale,  and  the  good  faith  of  the  alleged  purchase. 
The  issue  of  property  was  found  for  the  defendant  who 
had  judgment  for  his  costs  and  a  return  of  the  property,  and 
there  being  sufficient  evidence  to  sustain  such  judgment,  it  is 
affirmed.  Opinion  Per  Citriam.  Judge  below,  R  M.  Ben- 
jamin. Attorneys,  for  appellant,  Mr.  W.  E.  Hughes;  for  ap- 
pellee, Messrs.  Kerrick,  Lucas  &  Spencer.  '  Opinion  filed 
Feb.  25,  1886. 

No.  28.  The  Village  of  Fieldon  v.  Kraus  et  al.  This 
was  an  action  of  debt  to  recover  the  penalty  provided  by 
the  ordinance  of  the  village  of  Fieldon,  for  selling  liquors  in 
violation  of  the  provisions  of  said  ordinance.  The  declaration 
contained  five  counts.  A  general  and  special  demurrer  was 
filed  to  the  declaration.  Each  count  of  the  declaration  was 
then  sustained  by  the  court,  and  the  plaintiff  ejecting  to  stand 
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by  its  declaration,  judgment  was  rendered  against  the  plaint- 
itf ,  t  >  which  it  excepted  and  brings  the  record  to  this  conrt  for 
review.  The  court  is  of  opinion  that  the  iSi^st  count  is  substan- 
tially good,  and  would  require  the  defendant  to  answer.  Re- 
versed and  remanded.  Opinion  Feb  Ccjbiam.  Judge  below, 
G.  W.  Hebdman.  Attorneys,  for  appellant,  Messrs.  Hamiltok 
&  Staton,  and  Mr.  A.  A.  Goodbich;  for  appellee,  Messrs. 
Bbown  &  KiBBY.     Opinion  filed  Feb.  25,  1886. 

No.  18.  Lyon  v.  Blakney  et  al.  It  is  only  when  this  court 
is  able  to  see  that  the  decree  of  the  court  below  is  clearly 
against  the  weight  of  the  evidence  that  it  will  reverse 
upon  a  mere  controverted  question  of  fact :  Wiegleb  v. 
Thomsen  et  al.,  102  111.  156.  The  finding  of  the  court  be- 
low that  the  party  making  the  assignment  of  the  notes  in 
question  was  mentally  incapacitated  so  to  do  is  affirmed. 
Opinion  by  Congeb,  J.  Judge' below,  O.  L.  Davis.  Attorneys, 
for  appellant,  Mr.  0.  M.  Swallow  and  Mr.  F.  Bookwalteb  ; 
for  appellees,  Mr.  W.  R.  Lawbence  and  Mr.  J.  B.  Mann. 
Opinion  filed  Feb.  25,  1886. 

No.  56.  Mitchell,  Lewis  &  Co.  v.  Upton  Mfg.  Co.  This 
was  an  action  of  replevin  by  the  appellant  against  the  ap- 
pellee. Declaratioir  m  the  cepit  and  detinei.  Pleas  non  cepit^ 
no7i  detinet  Property  in  delendant  and  a  special  plea  deny- 
ing the  assignment  of  a  promissory  note  in  controversy.  Trial 
by  the  court  without  a  jury  by  consent;  finding  not  guilty; 
writ  of  retorno  habendo  awarded  with  costs.  The  principal 
questions  in  the  case  were  as  to  the  authority  of  one  Burgess 
to  assign  the  note  in  the  name  of  the  appellee  and  as  to  the 
sufficiency  of  an  assumed  possession  of  the  property  in  dis- 
pute by  the  agent  of  appellants.  These  issues  of  fact  were 
found  by  the  court  for  defendant  below,  and  after  reading  the 
evidence  the  court  is  inclined  to  agree  with  this  finding.  It 
is  objected  that  the  finding  of  not  guilty  being  responsive 
only  to  the  pleas  7U>n  cepit  and  non  detinet^  did  not  justify  the 
judgment  awarding  a  writ  of  retorno  and  for  costs.  This 
purely  technical  objection  should  have  been  interposed  at  the 
time,  when  the  error  could  have  been  corrected,  and  no  doubt 
would  have  been.  It  is  too  late  to  m<ke  it  now:  Bowden  v. 
Bowden,  75  Bl.  Ill;  Utter  v.  Jaffray,15  Bradwell,  236.  Judg- 
luiiut  affirmed.    Opinion  by  Wall,  P.  J.     Judge  below,  O.  T. 
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Keevks.  Attorneys,  for  appellant,  Mr.  J.  T.  Lillabd  ;  for  ap- 
pellee, Messrs.  Follqck  &  Babr.  Opinion  tiled  Feb.  25, 
1886. 

No.  41.  Fisher  v.  Philli  s  et  al.  This  was  a  proceeding  by 
distress  for  rent.  The  defense  was  that  the  rent  had  been  re- 
leased, to  which  the  plaintiffs  replied  that  the  supposed  release 
was  void  for  want  of  consideration.  Upon  a  trial  by  jury  the 
issue  was  found  for  the  plaintiffs,  and  there  was  judgment  ac- 
cordingly. The  land  had  been  rented  by  Albert  Y.  Phillips, 
then  owner,  to  the  appellant  Phillips  having  died,  the  suit 
is  prosecuted  by  the  appellees,  his  widow  and  nephew,  in  whom 
the  title  now  is.  The  alleged  release  was  given,  as  claimed 
by  the  tenant,  in  part  satisfaction  of  a  demand  then  asserted 
by  him  against  the  landlord,  because  of  certain  slanderous  and 
defamatory  words  said  to  have  been  uttered  and  published  by 
the  latter  concerning  the  former.  The  plaintiffs  insisted,  on 
the  contrary,  that  it  was  in  consideration,  wholly,  of  an  agree- 
ment by  the  tenant  not  to  prosecute  the  landlord  for  an  alleged 
criminal  offense  in  failing  to  properly  list  his  property  for 
taxation,  and  that  he  would  not  caiise  him  to  be  brought  back 
from  the  State  of  Kansas,  where  ho  then  was,  to  this  State,  for 
trial  upon  the  supposed  charge.  The  an-angcment,  whatever 
it  was,  and  whatever  induced  it,  was  effected  on  behalf  of 
Phillii>6,  by  his  wife,  through  a  third  party.  Phillips  had  left 
his  home  and  gone  to  Kansas,  evidently  to  get  away  from  the 
trouble,  and  as  now  suggested  he  was  moved  by  a  serious  ap- 
prehension that  he  would  be  subjected  to  a  criminal  prosecu- 
tion. While  there  he  was  taken  sick  and  his  wife  paid  the 
appellant  one  hundred  dollars  and  agreed  to  release  this  rent 
for  the  sole  consideration,  as  she  avers,  that  there  should  be  no 
prosecution.  She  soon  after  went  to  Kansas,  and  remained 
there  with  her  husband  till  his  death.  The  evidence  was  very 
conflicting,  and  it  was  for  the  jury  to  reconcile  it  if  possible, 
and  if  not,  to  determine  where  the  truth  was.  The  law  appli- 
cable, was  given,  very  fairly  and  accurately  by  the  instructions, 
and  the  verdict  must  stand,  as  this  court  can  not  say  it  was 
manifestly  against  the  preponderance  of  the  evidence.  Opin- 
ion by  Wall,  P.  J.  Judge  below,  O.  T.  Reeves.  Attorneys, 
for  appellant,  Messrs.  Tiptoj^  &  Beaver;  for  apix)llce,  Mi\  J. 
S.  EwiNQ.     Opinion  filed  Feb.  25,  1886. 
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No.  50.  Kilos  et  al.  v.  Watkins.  This  was  an  action 
brought  by  ap]:ellant8  against  appellee  "Wm.  Watkins  and  his 
son,  Elijah,  on  a  promissory  note  for  $1,000,  executed  by  them 
to  appellants.  The  defense  of  appellee  was,  that  he  signed  the 
note  as  surety  for  his  son  with  an  express  understanding  be- 
tween himself  and  appellants,  that  the  loan  to  his  son  was  to  be 
only  temporary,  and  that  so  soon  as  the  money  could  be  bor- 
rowed from  other  parties  by  his  son,  the  note  should  be  can- 
celed and  appellee  released  from  liability  as  such  surety. 
That  his  son  in  a  short  time  afterward  through  the  interven- 
tion of  appellants  ascertained  that  the  money  to  take  up  the 
note  could  be  obtained  from  one  Taylor.  That  appellants' 
cashier,  Oliver,  informed  appellee  that  Taylor  would  furnish 
the  money,  if  his  son  would  execute  a  mortgage  on  certain 
property  and  he,  appellee,  would  sign  the  new  note  as  surety, 
and  if  he  would  do  so,  the  new  note  should  be  used  to  satisfy 
and  discharge  the  note  held  by  appellants;  that  with  this  under- 
standing he  signed  the  second  note,  instructing  his  son  to  take 
it  to  appellants'  bank,  and  with  it  take  up  the  original  note. 
That  this  was  not  done,  but  the  new  note,  instead  of  being 
applied  to  cancel  and  discharge  the  old  note,  was,  without  the 
knowledge  or  consent  of  appellee,  applied  by  appellants  upon 
the  individual  indebtedness  of  the  son  to  them.  Tliese  facts 
were  denied  by  appellants  and  the  testimony  was  conflicting, 
but  the  court  is  of  opinion  the  jury  were  warranted,  from  all 
the  evidence,  in  finding  those  issues  for  the  appellee.  During 
the  ti'ial  it  was  sought  to  show  by  the  evidence  the  fact  that 
the  son,  Elijah,  was  insolvent,  for  the  purpose,  as  claimed,  of 
showing  the  interest  appellee  must  necessarily  have  in  the 
result  and  thereby  affecting  his  credibility.  The  court  refused 
to  pennit  its  introduction,  and  this  is  assigned  for  error.  The 
holding  of  the  court  was  right.  To  have  allowed  its  introduc- 
tion would  have  raised  an  immaterial  issue.  Affirmed.  Opin- 
ion by  Conger,  J.  Judge  below,  Lyman  Lacky.  Attorneys, 
for  appellant,  Messrs.  Ketcham  &  Gridley;  for  appellee,  Mr. 
R.  W.  Mills.     Opinion  filed  Feb.  25,  1886. 

No.  44:.  Northwestern  Ben.  &  Mut.  Aid  Asso.  v.  Hall. 
This  was  assumpsit  upon  a  contract  of  life  insurance.  The  de- 
fense was  that  the  assured  had  falsely  represented  in  his  ap- 
plication that  his  health  had  been  uniformly  good  for  the  pre- 
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ceding  ten  years;  that  lie  falsely  represented  his  habits  as  to 
the  use  of  alcoholic  liquors  in  said  application,  and  that  he 
committed  suicide.  These  questions  of  fact  were  submitted  to 
the  cx)urt  without  a  jury  and  were  solved  against  the  insurer, 
and  a  judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
amount  of  the  insurance,  $2,000,  and  costs  of  suit,  which 
judgment  is  affirmed  by  this  court.  Opinion  by  Wall,  P.  J. 
Judge  below,  O.  T.  Kekves.  Attorneys,  for  appellant,  Messrs. 
McNuLTA  &  Weldon;  for  appellee,  Messrs.  Tipton  &  Beaver. 
Opinion  tiled  Feb.  25,  1886. 

No.  76.  Barrett  et  al.  v.  Waters  et  al.  Appellants  obtained 
an  injunction  on  a  bill  to  enjoin  certain  taxes.  A  motion  to 
modify  the  injunction  was  made  and  overruled,  whereupon 
ap{X3llees  tiled  their  answer,  and  appellants  dismissed  their 
bill.  A  suggestion  of  damages  was  filed,  evidence  heaixl  and 
tiVonty-Hve  dollars  allowed  as  solicitors'  fees,  and  a  decree  for 
that  amount  entered  against  appellants,  from  which  they 
a  ) peal,  and  ask  a  reversal  upon  the  following  grounds:  First, 
b3cau80  the  bill  was  voluntarily  dismissed  by  appellants. 
Everything  had  been  done  by  the  defendants  in  the  bill  that 
tliey  could  do  to  eiecL  a  dissolution,  and  when  appellants  dis- 
missed their  bill  it  was  a  confession  that  the  injunction  had 
beeu  improperly  issued.  The  notice  governing  them  in  such 
di^^missal  is  not  important.  It  is  asserted  in  appellees'  brief 
that  the  record  discloses  that  the  decree  dismissing  the  bill 
was  not  tiled  until  after  the  suggestion  of  damages  had  been 
tiled  and  acted  upon  by  the  court  The  court  has  examined  the 
record  and  finds  it  silent  upon  this  point,  and  therefore  in- 
dulges the  presumption  that  such  is  the  fact  It  was  the  duty 
of  the  circuit  court  to  know,  when  it  passed  upon  the  sug- 
gestion of  damages,  that  it  had  been  tiled  prior  to  the  filing  of 
the  decree  dismiissing  the  bill,  and  this  court  must  presume, 
in  the  absence  of  all  evidence  to  the  contrary,  that  the  court 
jnoceeded  regularly  and  performed  its  duty  according  to  the 
due  course  of  law:  Camp  v.  Small,  44  111.  37;  Morton  v. 
The  People,  47  111.  468  ;  Curyea  v.  Berry,  84  111.  600.  The 
last  objection  is  that  the  attorney  who  appeared  for  appellees 
and  prepared  their  answer,  was  the  master  in  chancery,  and 
had  originally  granted  the  preliminary  injunction,  and  was  not 
therefore  competent  to  appear  as  their  counsel.     The  mastjr 
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at  the  time  of  passing  upon  the  question  of  ordering  the  writ 
to  issue,  wUs  not  interested  in  the  contest.  Afterward  he 
could  liave  nothing  to  do  with  it  as  master.  His  duty  had 
been  pei'formed,  and  the  court  is  referred  to  no  authority 
which  would  prevent  him  from  afterward  appearing  as  coun- 
sel in  the  case,  nor  does  the  court  think  any  can  be  found. 
Decree  aflSrmed.  Opinion  by  Conger,  J.  Judge  below,  C. 
B.  Smith.  Attorneys,  for  appellant,  Mr.  J.  S.  Wolfe  ;  for 
appellee,  T.  J.  Smith.     Opinion  filed  Feb.  25,  1886. 

No.  72.  Strawn  et  al.  v.  Taylor.  This  was  a  bill  in 
chancery  to  foreclose  a  mortgage  executed  by  Preston  A. 
Berry  and  wife  to  Taylor,  to  which  bill  plaintiflp  in  error, 
James  G.  Strawn,  was  made  a  defendant,  the  ,l)ill  reciting 
that  he  claimed  some  interest  in  the  mortgaged  premises,  as 
purchaser,  mortgagor,  judgment  creditor  or  otherwise,  but 
such  interest  was  subject  to  said  mortgage.  All  of  said 
defendants  were  duly  served  with  process  and  made  default, 
and  a  decree  was  entered  upon  the  24th  of  June,  1884, 
for  $1,136.25,  amount  of  principal  and  interest  due  on  the 
notes,  and  also  for  $50  attorney's  fee  as  a  part  of  the  costs. 
The  objections  to  the  decree  are  all  frivolous,  and  not  one  of 
them  even  points  in  the  direction  of  a  meritorious  defense. 
The  decree  is  therefore  affirmed.  Opinion  by  Congek,  J. 
Judge  below,  C.  Epleb.  Attorneys,  f or  plaintiflFs  in  error,  Mr. 
Oscar  A.  DeLeuw;  for  defendant  in  error,  Messrs.  Bkown 
&  KiKBY.     Opinion  filed  Feb.  25,  1886. 

No.  6S.  North  British  &  Mercantile  Ins.  Co.  v.  Steiger. 
This  was  a  suit  upon  an  insurance  policy.  The  case  having 
been  once  before  this  court,  a  reference  to  the  opinion  there 
filed  as  found  in  13  Bradwell,  page  482,  will  give  the  facts  neces- 
sary to  an  understanding  of  the  case.  In  the  view  the  court 
takes,  it  will  be  unnecessary  to  notice  but  one  of  the  large 
number  of  questions  raised  and  elaborately  discussed  by  coun- 
sel, and  that  arises  upon  the  following  clause  in  the  policy 
sued  upon*:  "  If  the  assured  shall  have  or  shall  hereaftei 
make  any  other  contract  of  insurance,  whether  valid  or  not 
on  the  property  insured,  or  any  part  thereof,  without  the  con- 
sent of  the  company  written  hereon,  *  *  *  then  and  in 
every  such  case  this  policy  shall  become  void."  The  policy 
was  dated  October  6,  1881,  and  permitted  other  concurrent 
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insurance  to  the  extent  of  $1,500.  Tliere  was  another  policy 
issued  by  the  German  American  Insurance  Co.  upon  the  same 
property,  dated  upon  the  same  day,  to  the  amount  of  $1,750. 
On  the  13th  day  of  March,  1882,  appellee  procured  a  policy 
in  the  Hamburg  Magdeburg  Fire  Insurance  Company  upon 
the  same  property  for  the  sum  of  $1,000.  These  three  pol- 
icies were  all  existing  and  uncanceled  up  to  the  destruction  of 
the  property  insured,  which  occurred  upon  the  16th  day  of 
April,  1882.  Procuring  these  policies  in  excess  of  the  amount 
allowed  was  clearly  a  violation  of  the  policy  issued  by  ap- 
pellant, and  wonld  render  it  void  unless  waived.  As  to  the 
policy  existing  at  the  time,  the  court  does  not  feel  warranted 
in  ignoring  the  finding  of  the  jury,  that  there  had  been  a 
waiver,  but  the  court  finds  no  evidence  even  tending  to  show 
that  appellant  or  its  agent  ever  knew  of  the  existence  of  the 
policy  issued  in  March,  1882,  imtil  after  the  destruction  of 
the  fire.  No  waiver  being  shown,  the  procuring  of  such  pol- 
icy was  a  violation  of  the  conditions  of  the  one  sued  upon. 
Counsel  for  appellee  assumes  in  his  argument  the  existence  of 
the  Hamburg  Magdeburg  policy  at  the  date  of  the  one  sued 
upon,  and  as  it  may  be  possible  that  this  record  does  not  dis- 
close the  true  state  of  facts  concerning  it,  the  cause  is  re- 
manded. Reversed  and  remanded.  Opinion  by  Conger,  J. 
Judge  below,  J.  A.  Creighton.  Attorneys,  for  appellant, 
Messrs.  Palmer,  Robinson  &  Shutt;  for  appellee,  Mes8i*s. 
Bradley  &  Bradley.     Opinion  filed  Feb.  25,  1886. 

FOURTH  DISTRICT. 

No.  20.  The  People,  etc.,  v.  Joseph  L.  Miller  et  al.  The 
error  assigned  is  setting  aside  default  against  defendants  below. 
The  affidavits,  read  on  behalf  of  defendants  in  error  in  sup- 
port of  the  motion  to  set  aside  the  default,  are  not  preserved 
by  a  bill  of  exceptions,  and  not  being  a  part  of  the  record  are 
not  properly  before  the  couii;  for  consideration.  If,  however, 
in  decldinor  this  case  the  court  could  with  propriety  and  in 
accordance  with  its  practice  examine  and  consider  the  afiidav  its 
copied  by  the  clerk  of  the  circuit  court  in  the  transcript  of  the 
record  and  commented  upon  by  counsel  for  plaintiff  in  er- 
ror in  his  brief,  the  court  would  feel  inclined  to  hold  them 
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sufficient  to  justify  the  action  of  the  court  below  in  sustaining 
said  motion  and  in  setting  aside  the  default  upon  payment  of 
costs.  Affirmed.  Opinion  by  Green,  J.  Judge  below,  E. 
W.  McCartney.  Attorneys,  for  plaintiff  in  eiTor,  Mr.  D.  W. 
Karkakek  ;  for  defendants  in  error,  Mr.  W.  S.  Day.  Opin- 
ion filed  April  15,  1886. 

No.  5.  Continental  Fire  Insurance  Co.  of  New  York  v. 
Je^se  II.  Herd.  The  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence  introduced  on  the  trial  of  the  cause; 
the  court  is  thus  deprived  of  the  necessary  information  to  en- 
able it  to  decide  the  ease  upon  the  errors  assigned,  and  the 
judgment  is  affirmed.  Opinion  Per  Curiam.  Judge  below, 
Daniel  M.  Browning.  Attorneys,  for  appellant,  Meeprp. 
Mover  &  Smith;  for  appellee,  Mr.  W.  B.  Flannigan  and  Mr. 
W.  H.  Williams.     Opinion  filed  April  15,  1886. 

No.  19.  Smai-t  v.  Coke.  This  was  a  trial  of  the  rights  of 
property  originating  before  a  justice  of  the  peace  and  appealed 
to  the  Circuit  Court  of  Williamson  county  by  appellant,  in 
which  judgment  was  again  rendered  against  lier  and  she 
brings  the  case  here.  It  is  shown  by  the  evidence,  that  on 
the  8th  day  of  June,  1885,  T.  E.  Cagle,  constable,  levied  on  "one 
tramway  engine^  one  tramway  lumber  car,  one  heading  and 
shingle  mill  and  all  the  appurtenances  belonging  to  said  engine, 
car  and  mill,"  as  the  property  of  William  Smart  on  an  execu- 
tion in  favor  of  appellee,  David  Coke.  On  the  twelfth  day 
of  the  same  month  appellant,  who  is  the  wife  of  William  Smart, 
gave  notice  in  writing  that  she  claimed  the  property  levied 
upon,  and  both  trials  were  had  under  the  statute  providing 
for  the  trial  of  rights  of  property  before  justices  of  the  peace. 
This  judgment  is  reversed  because  the  evidence  does  not 
support  the  verdict  and  because  the  instruction  numbered 
thirteen,  given  on  behalf  of  appellee,  is  erroneous.  Both  seem 
to  ignore  the  fact  that  there  was  other  property  than  the 
engine  involved  in  the  case.  The  evidence  of  appellant  is 
positive  as  to  her  ownership  of  the  lumber  car  and  heading 
and  shingle  mill,  and  she  is  wholly  uncontradicted.  The  judg- 
ment, however,  is  against  her  for  all  the  property,  and  a  com- 
plete indemnity  to  the  constable  to  sell  it  for  the  debt  of  her 
liusband:  Sec.  103,  Ch.  70,  E.  S.  The  verdict  was  therefore 
manifestly  against  the  evidence,  and   should  have  been  set 
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aside  for  that  reason.  Opioionby  Wilkin,  J.  Judge  below, 
Oliver  A.  Hakkkb.  Attorneys,  for  appellant,  Mr.  Wm.  A. 
Schwartz  and  Messrs.  Clemens  &  Warder;  for  appellee,  Mr. 
J.  B.  Calvert.     Opinion  tiled  April  15,  1886. 

No.  33.  Morrison  v.  Smart  On  the  6th  day  of  May, 
1872,  at  Greenfield,  Ohio,  appellant  executed  to  appellee  his 
promissory  note  for  $286.36,  due  six  months  after  date.  At 
the  February  term,  1884,  of  the  Circuit  Court  of  Marion 
county,  appellee  brought  his  action  to  recover  tlie  amount 
then  due  on  said  note.  Among  other  pleas  filed,  was  a  plea 
of  set>-off,  setting  up  items  of  indebtedness  against  appellee, 
such  as  are  usually  contained  in  the  consolidated  common 
counts  in  assumpsit.  To  this  plea  appellee  replied  the  five 
years'  Statute  of  Limitation?,  and  on  that  issue  the  only  ques- 
tion involved  in  this  case  arises.  On  the  question  of  fact,  the 
court  below  was  justified  in  finding  against  the  plea  of  set-off. 
Robertson  v.  Dodge,  28  III.  161,  does  not  hold  that  a  court 
or  jury  is  bound  to  believe  a  witness,  however  absurd  or  unrea- 
sonable his  testimony.  The  law  of  the  case  is  against  appellant 
on  his  own  theory.  He  relies  on  Sec.  17,  chapter  83,  R.  S.  (en- 
titled Limitations),  to  save  his  case  from  the  effect  of  the  five 
years  limitation.  Appellee's  cause  of  action  in  this  suit  is  the 
note  executed  on  the  6th  day  of  May,  1872.  He  is  not  seeking 
to  recover  on  the  original  indebtedness.  At  the  time  this 
note  was  executed,  the  account  pleaded  by  way  of  sctoflE  was 
barred  by  the  six  years  Statute  of  Limitations  of  the  State  of 
Ohio.  It  is  not  shown  that  by  the  provisions  of  the  statute 
of  Ohio,  the  account  was  kept  alive  by  appellee's  holding  the 
note  of  appellant  executed  to  David  and  Robert  Smart 
Therefore  appellee  did  not  hold  the  cause  of  action  here  sued 
on  before  appellant's  set-off,  or  countei*  claim,  was  barred,  and 
Sec.  17,  by  its  express  terms,  does  not  prevent  tlie  running  of 
the  statute  against  the  set-off.  Affirmed.  Opinion  by  Wilkin, 
J.  Judge  below,  Wm.  H.  Snyder.  Attorneys,  for  cppel- 
lant,  Mr.  H.  C.  Goodnow;  for  appellee,  Mr.  T.  E.  Merritt. 
Opinion  filed  April  15,  1886. 

No.  8.  St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Overturf.  This 
action  was  brought  by  defendant  in  error  against  the  railroad 
company,  to  recover  the  value  of  several  hogs,  alleged  to 
have  Ixjen  killed  by  its  engines.     A  recovery  of  $18  was  had 
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and  the  company  sued  out  a  wi*it  of  error  to  reverse  the 
judgment.  From  the  evidence  it  would  appear  that  the 
plaintlflE  relied  for  a  recovery  upon  statutory  negligence — the 
failure  to  erect  and  maintain  a  fence,  as  provided  by  the  law, 
upon  its  line  of  railroad.  The  evidence  utterly  fails  to  show 
that  the  hogs  killed,  got  upon  the  crack  at  a  place  where  the 
company  was  required  by  the  statute  to  fence  against  them. 
The  plaintiff  must  negative  the  exceptions  contained  in  the 
statute,  where  he  relies  upon  the  failure  to  fence  as  a  ground 
of  recovery.  Judgment  reversed.  Opinion  by  Pillsburt. 
P.  J.  Judge  below,  David  J.  Bakeb.  Attorneys,  for  appel- 
lant, Mr.  F.  M.  YouNGBLooD ;  for  appellees,  Mr.  J.  A.  Tbeeck 
and  Messrs.  Eoss  &  Latman.     Opinion  filed  June  12,  1886. 

No.  63,  Lander  v.  Albright  &  Co.  This  case  was  tried  in 
the  court  below  on  an  appeal  from  a  justice  of  the  peace.  It 
was  tried  before  a  jury,  and  a  verdict  and  judgment  for  plaint- 
iff for  $128.95.  The  claim  was  for  lumber  sold  and  delivered. 
There  is  no  dispute  as  to  the  amount  of  lumber  furnishec^  or 
the  price  to  be  paid;  but  it  is  insisted  by  appellant  that  he 
purchased  it  subject  to  inspection  and  'acceptance  by  the  Illi- 
nois Central  Kailroad  Com|>any,  and  that  12,175  feet  of  that 
which  was  furaished  was  rejected  by  said  company.  Appel- 
lees deny  that  the  Illinois  Central  had  anything  to  do  with 
the  lumber  as  between  them  and  appellants,  and  also  that 
there  is  any  legal  proof  that  the  company  did  inspect  and  re- 
ject a  portion  of  it  as  claimed  by  appellant.  The  only  proof 
of  this  latter  fact  is  a  statem3nt  marked  "B,"  made  by  appel- 
lant, in  regard  to  which  he  swears,  "I  do  not  know  by  whom 
the  lumber  was  inspected  in  Chicago.  I  only  go  by  the  re- 
ports sent  back  to  me  from  Chicago,  purporting  to  come  from 
the  I.  C.  R.  R.  Co."  To  the  introduction  of  this  statement 
*'B,"  appellees  objected,  but  the  objection  was  overruled. 
This  evidence  was  clearly  incompetent.  To  hold  otherwise  is 
to  permit  the  imsworn  statement  of  an  unknown  party  to  be 
received  in  evidence.  Three  witnesses,  who  testify  on  behalf 
of  appellees,  swear  that  the  lumber  furnished  by  appellees  to 
appellant  was  all  good,  first-class  lumber,  and  no  witness  con- 
ti'adicts  them.  The  evidence  shows  that  the  lumber  was  ac- 
cepted by  appellant.     Therefore,  even  if  the  I.  C.  E.  R.  Co. 
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was  to  inspect  it,  in  die  absence  of  competent  proof  that  a  part 
of  that  which  was  furnished  was  rejected,  appellees  would  be 
entitled  to  recover  for  the  whole  amount  furnished  at  the 
contract  price,  which  is  the  recovery  below.  After  the  lum- 
ber was  furnished,  appellees  called  on  appellant  for  pay- 
ment, and  he,  after  examining  the  account  and  deducting  the 
12,175  feet  as  being  rejected  by  the  railroad  company,  found 
that  he  owed  a  balance  of  $11.8S,  for  which  amount  he  drew 
a  check  in  these  words:  "The  City  Bank  of  Carbondale: 
Pay  to  Messrs.  Albright  &  Co.  or  order,  $11.88  (to  balance 
accounts  to  date)  dollars."  Hugh  Lauder.  This  check  he 
sent  to  appellees  by  mail,  and  it  was  afterward  returned  to 
him  by  the  bank  indorsed  Albright  &  Co.,  paid.  This  trans- 
action, it  is  said,  is  prima  facie  evidence  of  a  settlement. 
There  is  no  proof  whatever  that  appellees  were  represented 
by  any  one  at  the  time  the  accounts  were  examined  and  the 
deduction  of  rejected  lumber  made.  The  mere  fact  that  ap- 
pellees accepted  the  check  and  received  the  money  upon  it, 
with  a  statement  in  parenthesis  that  it  was  "  to  balance  ac- 
counts to  date,"  under  the  evidence  in  the  case  can  scarcely 
be  held  prima  facie  evidence  of  a  settlement;  it  clearly  ap- 
])ears,  however,  that  at  the  time  of  the  acceptance  of  the 
check,  and  the  payment  thereof,  appellees  were  ignorant  of 
the  claim/ of  appellant  as  to  the  inspection  by  the  railroad  com- 
pany, or  that  any  deduction  had  been  made  on  that  account ; 
and  this,  with  the  other  proof  in  the  case,  abundantly  over- 
comes any  prima  facie  proof  of  settlement.  The  rights  of  the 
parties,  and  the  justice  of  the  case,  turns  upon  the  question 
of  fact  as  to  whether  the  sale  was  imconditional  or  whether  it 
was  Bubject  to  the  condition  contended  for  by  appellants. 
The  evidence  is  conflicting  and  irreconcilable.  It  was  the 
province  of  the  jury  to  determine  which  was  entitled  to  the 
greater  weight.  Taking  all  the  evidence  together,  in  view 
of  the  fact  that  first-class  lumber  was  furnished,  the  court  is 
of  opinion  the  verdict  was  right.  No  such  error  is  found  in 
the  instructions  complained  of  as  would  justify  a  reversal  of 
the  case.  The  judgment  will  be  aflBrmed.  Opinion  by  Wil- 
kin, J.  Judge  below,  Oliver  ITarker.  Attorneys,  for  ap- 
pellant, Mr.  W.  W.  Barr  ;  for  appellees,  Mr.  F.  E.  Albright. 
Opinion  filed  July  10,  1886. 
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No.  46.  Saoders  v.  Robinson.  Petition  for  rehearing. 
Tlie  court  finds  no  reason  to  change  its  conclusions  upon  a 
re-examination  of  this  case.  The  original  proceeding  was 
against  Charles  Ha  ward,  adm'r  of  Henry  A.  Sanders,  to  com- 
pel him  to  inventory  certain  property  alleged  to  belong  to  the 
estate  of  said  Sanders ;  pending  which  Haward  died  and  de- 
fendant in  eiTor  was  ap^)ointed  his  administi'ator  and  by  leave 
of  court  made  defendant  Afterward  a  motion  was  made  by 
defendant  in  error  to  abate  or  dismiss  the  proceeding  against 
him,'on  the  ground  that  it  abated  by  the  death  of  Haward. 
The  record  shows  that  on  the  18th  of  Noverabar,  1885, 
the  case  was  heard  by  the  court  by  consent  of  parties,  a  jury 
being  waived.  The  recitals  in  the  judgment  show  that 
the  hearing  was  upon  the  evidence.  The  bill  of  exceptions 
does  not  contradict  the  record  but  simply  states  that  the  de- 
fendant in  error  "  did  not  waive  his  motion  to  dismiss,  but 
insibted  upon  it  both  before  and  at  the  time."  There  is  noth- 
ing in  the  record  to  show  that  the  motion  was  disposed  of  by 
the  court,  and  certainly  it  can  not  be  said  that  the  case  was 
disposed  of  in  any  other  way  than  upon  a  hearing.  The  bill 
of  exceptions  does  not  contain  the  evidence  or  any  part  of  it, 
but  states  that  "  the  evidence  showed  "  certain  facts  and  fails 
to  show  that  there  were  no  other  facts  proved.  Without 
stating  any  of  the  evidence  it  concludes  by  saying  "  this  was 
all  tlie  evidence,"  etc.  The  court  below  having  disposed  of 
the  case  upon  a  hearing  of  the  evidence  and  neither  the  evi- 
dence nor  all  the  facts  found  by  the  court  appearing,  it  is  im- 
possible for  this  court  to  say  that  the  judgment  was  erroneous, 
and  for  that  reason  it  is  affirmed.  Opinion  Per  Cueiam. 
Judge  below,  Amos  Watts.  Attorneys,  for  appellant,  Mr.  M. 
Millabd;  for  appellee,  Mr.  F.  A.  MoConaughy.  Opinion 
filed  Sept  2,  1886. 


Digitized  by 


Google 


Digitized  by 


Google 


INDEX. 


ACCOUNTS. 

GBNSIULLL7. 

1.  Statement  of  account — Evidence,— Where  a  statement  of  ac- 
countB,  admitted  by  the  defendants  to  be  in  the  handwriting  of  the  de- 
ceased, is  offered  in  evidence  by  the  plaintiff  without  objection  by  the 
defendant,  and  part  of  such  statement  was  feivorable  to  plaintiff  and 
part  to  defendant,  the  jury  were  justified  in  taking  the  whole  state- 
ment as  it  read.  It  was  not  absolutely  incumbent  on  plaintiff  to  prove 
in  addition  that  there  was  such  an  account.  Dougherty  et  aJ,  v. 
KnotcUon,  283 

As  to  assignment  of  accounts — See  Assignicbnt. 

ACKNOWLEDGMENT. 
Defecttvb. 

1.  Omission. — An  acknowledgment  which  omits  the  word  "known'* 
is  fatally  defective.    Blain  v.  Bivard,  477 

ACTIONS. 
Gbkbrallt. 

1.  Action  for  deceit. — ^To  entitle  a  party  to  recover  in  an  action 
for  deceit,  it  must  appear  that  the  representations  complained  of  were 
untrue;  that  the  party  making  them  knew  them  to  be  false,  and  that 
the  person  seeking  to  recover  relied  on  the  statements  and  was  induced 
to  act  upon  them.    Sherburne  v.  Tohey  Furniture  Co.,  615 

2.  Bailment. — ^As  against  a  wrongdoer  or  trespasser,  the  bailee,  or 
the  one  having  possession  of  personal  property,  has  a  right  of  action  to 
recover  either  in  trover  or  trespass  in  case  he  is  disturbed  in  or  deprived 
of  his  possession.    Hollenhaek  v.  Todd  et  ah,  452 

3.  Injury  to  private  property. — As  to  action  for  injury  to  user  and 
enjoyment  of  private  property  by  public  use.  City  of  East  St.  Louis 
y.  O'Flynn,  64 

4.  Of  (2e&/.— Action  of  debt  on  sheriff's  bond.    Jones  et  al.  v  People, 

300 

5.  Survival  of  action. — In  an  action  on  the  case,  for  a  personal  in- 
jury, where  the  party  dies  before  obtaining  judgment,  but  the  death  is 
not  the  result  of  the  injury,  the  action  survives  to  the  personal  repre- 
sentatives, under  the  provisions  of  section  123  of  the  statute  in  rela- 
tion to  the  administration  of  estates.  C.  d^  E.  L  B»  B.  Co.  v.  O'Con- 
nor, 591 
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ACTIOIv^. 
Geiverallt.     Continued. 

6.  To  recover  money  paid.— An  action  on  the  case  to  recover  back 
money  paid  to  a  city  for  a  merchant's  license,  where  it  was  allesred  that 
the  city  officials  fraudulently  represented  that  an  ordinance  was  in  exist- 
ence requiring  Fuch  license,  etc.,  held,  that  there  can  be  no  recovery. 
Hofder  v.  Citif  of  Galena,  409 

Action  to  recover  illegal  taxee  paid — See  Payment, 

ADMINISTRATION. 
Generally. 

1 .  Acts  of  administrator  va lidated  when. — ^Lett  Brs  of  adminif^tration 
relate  to  the  death  of  the  intestate,  and  the  law  validates  all  the  acts  o€ 
the  administrator  in  taking  possession  of  the  property  of  the  intestate, 
and  in  settlement  of  the  estate  from  the  time  of  his  intestate's  death,  if 
such  acts  would  be  valid  under  Jetters  issued  prior  to  such  acts.  Mc- 
dure  V.  People,  105 

2.  Claims  not  <!**«.— Sec.  67,  Chap.  3,  R.  S.,  providing  for  present- 
ing claims  not  due  for  allowance,  is  to  be  construed  as  applying  only  to 
cases  where  the  liability  is  absolute,  and  not  where  it  is  merely  con- 
tingent, like  the  liability  of  an  indorser  of  a  promissory  note  not  yet 
due.    Dunnigan  v.  Stevens,  310 

3.  Homestead  exemption.— W)[n[Q  the  provision  of  the  statute  which 
continues  the  homestead  exemption  after  the  debtor's  death  for  the 
benefit  of  the  widow  and  minor  children  is  established,  yet  after  th3 
exemption  ceases  the  risrht  to  sell  to  pay  debts  of  the  testator  has  been 
fully  recognizsd.     Lewis  v.  McGraw,  313 

4.  Interest  in  land.— An  interest  in  land  descends  to  the  heirs,  and 
will  not  pass  to  an  administrator  as  would  a  chose  in  action,  or  personal 
estate.    Smith  et  al.  v.  Hall,  17 

5.  Payment  of  claims. — It  is  for  the  county  court  to  say  what  per 
cent,  upon  claims  estates  will  pay,  and  on  a  final  settlement  of  the  e?. 
tate  the  executor  will  be  required  to  pay  creditors  pro  rata  regardless 
«f  the  fact  that  a  part  of  them  hive  received  their  claims  in  full. 
Whether  or  not  he  can  then  recover  back  the  amounts  paid  them  with- 
out any  order  of  court,  quaere.  He  certainly  can  hot  before  such  final 
settlement.    Foskettv.Wolf  33 

6.  Payment  of  claim  hy  mistake. — If  the  executor  by  a  mistake  pays 
a  claimant  more  money  than  he  is  entitled  to  receive,  without  an  order 
of  court,  the  mistake  is  one  which  can  in  no  way  be  allowed  to  affect 
the  settlement  of  the  estate.  No  action,  therefore,  to  recover  the  same, 
can  be  properly  brought  in  behalf  of  the  estate.    Beaird  v.  Wolf,      36 

7.  Petition  to  sell  real  estate. — ^In  a  p3tition  to  sell  real  estate  to 
pay  debts,  it  is  not  necessary  to  make  tho«<e  who  may  be  supposed  to 
have  claims  against  the  estate  not  presented  for  allowance,  parties  to 
the  pstition;  a  compliance  with  the  statute  is  sufficient  Lems  v. 
MeGraw,  813 

8.  Raising  question  of  intestate* s  domicile. — If  a  defendant  wishes  to 
go  further  than  a  mere  denial  of  the  grant  of  administration  and  raise 
the  question  of  the  domicile  of  the  intestate  at  the  time  of  his  death,  it 
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ADM  INISl  RATION. 
Genkkallv.     Cothtinutd. 
cuii  only  be  done  by  a  special  plea  setting'  forth  the  feicts.    Oliver  et  aL 
V.  Cochixuh  236 

9.  Bights  qf  creditors  over  purchasers  from  heirs  or  devisees, — 
All  devices  are  fraudulent  and  void  as  against  creditors,  and  creditors 
hare  a  lien  against  the  estates  of  their  deceased  debtors  for  the  satis- 
faction of  their  debts,  which  they  may  aBfiert->and  enforce  throdgh  ad- 
ministration— even  against  purchasers  from  heirs  or  devisees.  Lewis 
y.'McGraw,  .  317 

As  to  action  for  personal  injury  surviving  to  personal  rept^esenta- 
five — See  Actions. 

ADVANCEMENT. 
Geneuallt. 

1.  Distinction,— There  is  a  distinction  between  an  advancement  as 
provided  for  in  the  statute,  and  an  agreement  to  take  a  conveyance  in 
prcBienfi  in  full  satisfaction  of  all  claim  in  expectancy  in  the  residue  of 
the  est  it-e  of  the  ancestor.  A  bill  is  maintainable  to  enforce  such  an 
a^eement,  and  parol  evidence  is  admissible  to  show  the  agreement. 
Such  agreement  is  unaffected  by  the  statute  of  1872,  requiring  advance- 
ments to  be  evidenced  in  writing.    Long  et  ah  v.  Long  tt  ah,        383 

AOKNCY. 
Gbneballt. 

1.  Agent  to  collect. — ^An  agent  employed  to  make  or  negotiate  a 
contract  is  not  as  of  course  to  be  treated  as  having  an  incidental  au- 
thority to  receive  payments  which  may  become  due  on  such  contracts. 
Smith  et  al.  v.  Hall,  17 

2.  Agent  to  collect — Negotiable  instrument, — An  agent  intriLsted 
to  receive  psiyment  of  a  negotiable  or  other  instrument  is  ordinarily 
entitled  to  receive  it  only  when  and  after  it  becomes  due,  and  not 
before,  unless  there  be  a  known  usage  of  trade  or  course  of  fousineps  in 
a  particular  employment  or  habit  of  dealing  between  parties  extend- 
ing the  ordinary  reach  of  authority.    Smith  et  al.  v.  Hall,  17 

8.  Agent  to  ehip.-^ne  who  is  the  agent  of  the  owner,  to  ship  or 
forward  goods,  is  presumed  to  have  authority  to  accept  a  receipt  from 
the  carrier,  containing  conditions  as  to  liability,  in  order  to  procure 
the  forwarding  of  the  goods.     West,  Transit  Co,  v.  Hosking,  607 

4.  Gambling  contract. — A  contract  made  by  an  agent,  if  a  gambling 
one,  is  absolutely  void  as  against  the  principal,  and  cannot  be  validated 
by  any  form  of  authoriiation  or  ratification;  and  if  not  a  gambling  con- 
tract, and  yet  not  authorized  because  in  departure  from  the  order 
given,  the  principal  will  not  be  bound  by  a  ratification  unless  with 
knowledge  or  information  of  such  departure.  McCormich  et  al.  v. 
Nichols  et  al.,  334 

6.  Parol  authority  to  execute  chattel  mortgage. — Parol  authority 
to  execute  a  chattel  mortgage  is  sufficient.  Where  one  who  has  parol 
authority  to  execute  a  chattel  mortgage  executes  it  under  seal,  Uie  peal 
is  surplusage.     Cook  v.  Harrison^  402 

6.    Unerring  act  to  power. — In  order  to  uphold  the  instrument, 
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AGENCY. 
Generally.     Continued, 
courts  will  refer  the  act  to  the  power  that  the  agent  had.    Ceoh  v.  Har^ 
rison,  402 

As  to  declarations  of  agentSi^  Evidence. 

alimony. 

Pendente  lite. 

1.  Decrees  f  Of- . — ITie  court  is  of  opinion  that  it  is  not  necessary  that 
the  facts  to  justify  an  order  or  decree  for  tlie  payment  of  moneys 
pending  a  divorce  proceeding,  for  the  maintenance  of  the  wife  and 
children  of  the  husband,  should  appear  either  upon  the  face  of  the 
decree  or  in  the  record.    Dooley  v.  Dooley^  391 

2.  Same. — ^Decrees  for  alimony  pendente  lite  are  interfered  with 
l^  courts  of  review  only  where  it  is  affirmatively  shown  that  the 
amount  allowed  is  exceisive.    Dooley  v.  Dooley^  391 

ALTERATION— See  Negotl^ble  Jnstrument. 

AMENDMENTS. 
Generally. 

1.  Defendant's  right  to  file  additional  pleas. — ^Wbere  the  declani- 
tion  has  been  materially  amended,  th«  -defendant  has  the  right  to  file 
additional  pleas,  and  a  refusal  to  permit  him  to  file  appropriate  pleaa 
would  be  error.  The  court  inclines  to  the  opinion,  however,  that  this 
ruJe  does  not  apply  until  the  amendment  is  actually  placed  on  file;  that 
mere  leave  to  amend  does  not  constitute  an  amendment.  Johnson  v. 
Glover,  685 

2.  Judgment  by  confession. — ^When  a  judgment  is  entered  by  con- 
fession by  virtue  of  a  warrant  of  attorney,  and  the  defendants  agiinst 
whom  it  is  rendered  make  application  to  the  court,  and  upon  their  own 
motion  have  such  judgment  opened  for  the  purpose  of  letting  in  a  de- 
fense, then  the  time  of  final  judgment  in  the  suit,  according  to  the  true 
intent  and  meaning  of  the  Practice  Act  as  regards  amendments  in 
civil  suits,  is  the  time  at  which,  after  the  defendants  have  been  let  in 
to  plead,  the  final  judgment  or  adjudication  of  the  trial  court  upon  the 
controversy  between  the  parties  is  made.  Carpenter  v.  First  Nat. 
Bk.,  549 

8.  Same.— When  the  appellants  were  allowed  to  come  in  and  de- 
fend against  the  judgment  by  confession  in  vacation,  this  opened  up  the 
pleadings  and  proceedings  to  such  an  extent  that  the  court  could  prop- 
erly permit  an  amendment  in  the  declaration  for  the  purpose  of  cor- 
recting a  mere  clerical  error,  the  word  "  July  "  being  used  instead 
of  *'  June,^*  and  thereby  obviate  a  variance  between  the  declaration  and 
the  note  in  suit.     Carpenter  v.  First  Nat,  Bk.,  549 

APPEALS. 
Dismissed  for  want  op  prosecution. 

1.  When  dismissed. — An  appeal  may  be  dismiesed  for  want  of  pros- 
ecution where  the  appellant  is  present  and  signifies  that  he  will  not 
prosecute  the  appeal  further.    De  Leuw  v.  Carrigan,  19B 

2.  Same. — When  the  bill  of  exceptions  states  that  the  appeal  was 
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APPEALS. 
Dismissed  for  want  of  prosecution.  Continued. 
dismisf^ed  for  want  of  prosecution,  it  is  fair  to  presume  that  the  appel* 
lant  in  some  way  indicated  to  the  court  that  he  would  not  press  his 
appeal.  The  mere  fact  that  he  excepted  to  the  action  of  the  court  is 
not  sufficient  to  rehut  such  presumption.  The  matter  relied  upon  as  a 
reason  why  the  appeal  was  improperly  dismissed  should  be  expressly 
shown.    De  Leuw  v.  CarHgan^  193 

ASSIGNMENT— See  Attachment. 
Generally. 

1.  Assignment  of  accounts. — ^Where  a  firm,  by  a  bill  of  sale,  con- 
veyed to  a  bank  a  large  amount  of  personal  property,  and  by  the  same 
instrument  assigned  and  delivered  to  the  bank  a  number  of  accounts 
against  various  persons,  and  a  remittance  being  sent  to  appellee,  a 
member  of  the  firm,  to  pay  one  of  the  assigned  accounts,  he  sought  the 
advice  of  his  attorney,  and  in  accordance  therewith  pocketed  the 
money,  and  the  bank  demanded  the  money  and  upon  a  refusal  brought 
this  suit,  held,  that  appellee  is  liable.    First  Nat,  Bk.  v.  Slaek^       830 

Assignment  sf  dower — See  Dotru. 
Voluntary  assignments. 

2.  Acceptance  hy  a«W^n««.~  The  possession  of  the  deed  of  assign- 
ment by  the  assignee  at  any  time  after  its  execution,  will  constitute  a 
presumption  of  his  acceptance  of  it  from  the  time  it  was  executed  and 
recorded.    Rowland  y.  Hewitt,  450 

3.  Assignee  more  than  a  mere  volunteer. — ^While  the  assignee  is  a 
mere  volunteer  in  respect  to  the  property  rights  acquired  from  the  as- 
signor, yet  he  is  something  more  than  a  mere  representative  of  the 
assignor,  in  respect  to  the  distribution  of  the  assets  of  the  insolvent 
estate.    Paddock  v.  Bates,  470 

4.  Collateral  security  does  not  affect  dividends. — In  a  voluntary 
assignment  for  benefit  of  creditors  under  the  statute,  where  one  claim- 
ant holds  collateral  security,  but  not  sufiicient  to  satisfy  his  entire  debt, 
dividends  should  be  allowed  to  such  claimant  on  his  whole  claim,  and 
not  merely  upon  the  residue,  after  deducting  the  value  of  the  security 
held.    Paddock  v.  Bates,  470 

5.  Fraudulent  assignment. — ^The  making  of  the  fraudulent  assign- 
ment in  this  case,  held  a  sufficient  basis  to  support  the  attachment  suit. 
Ryhiner  et  ah  v.  Buegger,  156 

6.  General  assignment  for  speeifle  purpose  not  an  equitable  mort- 
gage.— ^The  arrangement  in  this  ca^e  held  not  to  be  an  equitable  mort- 
gage, for  it  and  the  deed  included  all  the  property  of  all  kinds  of  the 
company,  and  had  the  effect  of  a  general  assignment,  and  not  of  a 
mortgage  of,  or  trust  placed  upon,  specific  property.  Milligan  v. 
0' Conor  et  al.,  487 

7.  Statutory  assignment.— k  valid  assignment  can  now  only  be 
made  under  the  statute,  and  when  so  made  the  estate  must  be  adminis- 
tered and  distributed  substantially  in  conformity  with  its  provisions, 
and  all  voluntary  assignments  for  the  benefit  of  creditors  now  stand 
on  the  same  footing.    Milligan  v.  0*Conor  et  al.,  487 
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assignment. 

Voluntary  assignments.    Continued, 

8.  Same — Wlten  if  operates  to  kinder  and  delay  creditors. — The 
placing  of  property  in  the  hands  of  trustees  or  assignees  for  any  other 
purpose  than  to  enable  them  to  distribute  it  or  its  proceeds  among 
creditors^  must  necessarily  have  the  effect  to  in  some  degree  hinder  and 
delay  creditors  in  the  colleotion  o£  their  debts.  Milligan  y.  O'Conor 
et  ah,  487 

ATTACHMENT. 
Generally. 

1.  Distribution  qf  attached  propertff^-Judffment  ^  cot^fession. — 
Where  creditors  A  and  B  on  March  2l8t  sued  out  writs  of  attachment 
against  appel]ee*s  estate,  returnable  to  the  April  term,  and  caused 
them  to  be  levied  upon  his  goods,  and  at  the  April  terra  recovered 
judgments,  and  special  executions  were  awarded,  and  Mareh  23d,  a 
judgment  by  confession  without  summons  or  capias  was  entered  against 
appellee,  upon  his  judgment  note  of  that  date  in  favor  of  his  wife,  and 
execution  upon  it  was  levied  upon  the  goods,  and  March  26th,  creditor 
C  began  an  action  of  assumpsit  against  appellee,  attachment  in  aid  wan 
sued  out  returnable  to  April  term,  and  at  such  term  judgment  recovered 
etc.,  held,  that  the  plaintiff  in  the  judgment  l^  confession  was  not 
entitled  to  share  pro  rata  with  the  attachment  creditors  A,  B  and  C, 
in  the  proceeds  of  the  property  attached  and  sold.  Brewster  v.  Riley 
etah,  581 

2.  Satne^Bona  fides  of  judgment. — ^The  court,  npon  the  hearing 
of  the  distribution  of  the  proceeds  of  property  attached,  has  jurisdiction 
to  enter  into  the  investigation  offered  as  to  the  bona  fides  of  a  judg- 
ment by  confession  where  it  is  material  to  do  so.  Brewster  v.  Bileif 
et  al.y  581 

8.  Fraudulent  assignment, — A  creditor  sued  out  an  attachment 
against  a  firm  upon  the  ground  that  they  were  about  to  fraudulently 
assign,  convey  or  otherwise  dispose  of  their  property,  or  a  part  thereof, 
so  as  to  hinder  and  delay  their  creditors,  and  that  they  bad  within  the 
two  years  last  past  done  so.  The  attachment  was  issued  and  levied 
upon  the  firm's  property.  Upon  the  trial  of  the  attachment  suit  it  ap- 
peared that  four  days  after  the  attachment  was  sued  out  the  firm  made 
an  assignment  for  ihe  benefit  of  creditors  containing  ptrovisions  re- 
serving benefits  to  the  individual  members  of  the  firm  and  authorizing 
the  assignees  to  sell  upon  credit.  These  provisions  were  afterward,  by 
consant  of  the  assignees,  the  creditor  above  mentioned  being  cme  of 
them,  eliminated  from  the  assignment.  Held,  that  the  making  of  such 
assignment  was  a  sufficient  basis  to  support  the  attadiment  suit. 
Ryhiner  v.  Buegger,  156 

4.  Same — Estoppel,— 'D^ie  attaching  creditor  was  named  in  the 
assignment  as  one  of  the  assignees,  and  his  acceptance  of  the  trtist  and 
conFont  to  the  alteration  of  the  deed  of  assignment  by  which  the  two 
objectionable  features  above  mentioned  were  eliminated,  operated  to 
dissolve  his  attachment  and  leave  him  to  take  his  chances  with  the 
other  creditors.    Byhiner  v.  Btieager,  156 
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AITACIIMENT. 
Generally.    Continued. 

5.  Garnishment. — While  a  garnishee  proceedinfl^  oocomplisheB  the 
same  purpose  as  an  attachment  or  ezecntion,  it  is  in  no  sense  a  levy 
upon  property.    III.  Glass  Co.  r.  Holtnan,  30 

6.  Same. — ^The  exemption  contained  in  the  14th  section  of  the  Gar- 
nishment Act  is  in  no  way  affected  or  qualified  by  section  S7  of  chapter 
121  of  the  R.  S.,  which  provides  that  ''no  personal  property  shall  be 
exempt  from  levy  of  attachment  or  execution  when  the  judgment  is 
for  commutation  of  road  or  street  labor.*'    III.  Glass  Co.  v.  Holman, 

80 

ATTORNEY  AND  CLIENT. 
Generally. 

1.  Advice  of  counsel. — ^The  advice  of  counsel  is  sometimes  admitted 
in  evidence  to  show  the  good  faith  of  a  party  ignorant  of  the  law,  but 
only  in  doubtful  ctwes.     First  }iat.  Bk.  v.  Slack,  380 

2.  Continuation  of  relation. — ^Where  an  attorney  deposits  a  county 
order  for  his  client,  as  security  to  sureties  for  signing  a  bond  in  an  at- 
tachment suit  against  his  client,  the  attorney  may,  in  the  absence  of 
proof  that  he  has  been  difcharged,  rightfully  demand  it«  return  and  re- 
ceive it  back  upon  the  fulfillment  of  the  conditions  upon  which  it  was 
deposited.     Champion  Iron  Fence  Co.  v.  Wernsing,  42 

8.  Dissolution  of  injunction. — It  is  doubtful  if  a  court  should  allow 
damages  to  solicitors  for  services  in  securing  the  dissolution  of  an  in- 
junction against  themselves.    Stinnett  v.  Wilson  et  al.,  88 

4.  InfanVs  attorney. — An  attorney  of  a  court  of  record  of  an  infant 
binds  his  client  as  in  any  other  case,  by  a  settlement  or  compromise  of 
a  pending  suit.     C.  at  A.  R.  R.  Co.  v.  Lammert,  185 

5.  Latcyer's  fee. — What  is  a  reasonable  fee  in  a  given  case  is  a 
question  of  fact,  to  be  determined,  like  others,  by  the  weight  of  the 
evidence.  Ilie  court  is  of  opinion  that  96,000  was  a  reasonable  fee  in 
this  case.    Lamar  Ins.  Co.  et  ah  y.  Pennell  et  al.,  212 

ATTORNMENT— See  Mortoages. 

BAILMENT. 
Generally. 

1.  Right  qf  action  for  possession. — As  against  a  wrong-doer  or 
trespasser,  the  bailee,  or  the  one  having  possession  of  personal  property, 
has  a  right  of  action  to  recover  either  in  trover  or  trespaiss,  in  case  he 
is  disturbed  in  or  deprived  of  possession.  As  between  such  bailee  and  a 
mere  wrongdoer,  the  former  is  the  owner  and  has  title  to  it.  Hollen" 
back  V.  Todd  et  ah,  452 

BANKING. 
Generally. 

1.  Act  for  protection  of  hank  depositors. — In  a  prosecution  under 
the  "Act  for  the  Protection  of  Bank  Depositors,"  passed  in  1879, 
neither  knowledge  of  insolvency  nor  fraudulent  intent  are  necessary  to 
be  alleged  in  the  indictment,  nor  need  they  be  proved  on  the  trial. 
Murphy  v.  People,  125 


Digitized  by 


Google 


G68  Appellate  Courts  op  Illinois. 

BANKING. 
Gbnekally.    Continued, 

2.  Same.— Bui  the  allegation  of  tnsolyency  of  the  banker  is  a  mate- 
rial and  necessary  one,  is  affirmative,  and  must  be  established  by  proof 
on  the  part  of  the  people  as  any  other  material  and  necessary  averment 
before  a  conviction  can  be  had.    Murphy  v.  People,  125 

8.  Parties  in  interest— Directors. — In  a  suit  brought  by  one  suing 
as  an  administrator  of  a  deceased  person  against  a  bank  the  testimony 
of  the  directors  of  the  bank  is  incompetent,  as  they  are  parties  in  inter, 
est.     First  Nat.  Bk.T.  Dunbar  J  568 

4.  Payment  of  draft. — A  brink  where  a  draft  is  made  payable  has  no 
right  to  pay  it,  or  apply  the  money  deposited  tliere  by  the  acceptor  of 
such  draft,  except  by  the  special  direction  of  snch  acceptor,  either  ver- 
bally or  by  check  or  draft,  or  some  other  writing.  Haines  v.  McFerren, 

172 

5.  Special  deposits  appropriated. — If  a  special  deposit  in  a  bank  is 
wrongfully  transferred  by  the  bank  or  its  cashier  and  put  with  the 
funds  of  the  bank  and  reported  and  treated  by  the  bank  as  a  part  of  its 
assets,  this  constitutes  a  conversion,  and  no  demand  and  refusal  is 
necessary  to  maintain  trover.    First  Nat,  Bk.  v.  Dunbar,  558 

BASTARDY. 
Genera  LLT. 

1.  Bastardy  Act. — A  prosecution  under  the  Bastardy  Act  is  a  civil 
proceeding.    People  v.  Stevens,  405 

2.  Same— Jurisdiction. — A  bastardy  proceeding  is  properly  and 
primarily  within  the  jurisdiction  of  county  courts  at  their  probate  term. 
People  V.  Stevens.  405 

BILL  OF  EXCEPTIONS. 
Genkraixt. 

•1.  Presumptions.— "WheneYeT  a  party  has  so  framed  his  bill  of  ex- 
ceptions as  to  leave  room  for  presumptions,  such  presumptions  must 
be  indulged  in  as  will  support  the  judgment  of  the  court  below. 
Johnson  v.  Glover,  585 

BOARD  OF  TRADE— See  Gambling  Contracts  and  Dahaobs. 
Generaixy. 

1.  Board  of  Trade  usage. — ^Where  the  usage  sought  to  be  proved 
had  reference  to  the  method  of  dealing  on  the  Board  of  Trade,  with  re- 
gard to  the  time  within  which  inspection  and  objection  to  com  sold 
by  sample  with  an  express  warranty  that  the  bulk  was  equal  to  the 
sample  should  be  made,  held,  that  evidence  of  the  custom  was  compe- 
tent, as  this  point  of  inspection  and  time  for  objection  was  in  no  way 
covered  by  the  express  contract,  and  as  the  custom  was  reasonable  and 
proper,  the  parties,  being  Board  of  Trade  members,  must  be  pre- 
sumed to  have  dealt  with  reference  to  it.    Everingham  et  al.  v.  Lord, 

565 

BONDS. 
Generally. 

1.    Breach  of  sheriff* s  6o«(?.— The  levy  by  a  sheriff  upon  the  prop- 
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BONDS. 
Glnerallt.    Continued, 
erty  of  B,  by  virtue  of  a  writ  against  A,  is  a  breach  of  his  bond. 
Jane8  et  aL  v.  People,  300 

Action  on  official  bond  qf  county  treasurer  for  defalcation— Bee 

SUBETV. 

Liability  qf  surety  on  administrator's  bond—Soe  Surety. 

BROKERS. 
Compensation. 

1.  Express  contract, — ^A  entered  into  a  written  contract  with  B 
by  which  he  was  to  procure  a  loan  for  B.  The  amount  to  be  procured, 
rate  of  interest,  time,  compensation,  etc.,  were  fixed  and  expressed  in 
the  contract.  A  did  not  procure  any  one  who  would  make  the  loan 
on  the  terms  fixed  in  the  contract,  but  introduced  C,  who  made  a  loan 
for  a  less  amount  and  a  higher  rate.  Held,  that  A  could  not  recov- 
er any  compensation.    Illingsworth  y.  Slosson^  612 

BURDEN  OF  PROOF. 
Generally. 

1.  Hight  to  open  and  close  case. — ^The  party  against  whom  judgment 
would  be  given,  in  case  no  proof  was  offered  on  either  side,  has  the 
burden  of  proof  and  the  right  to  open  and  close  the  case.  Carpenter  v. 
First  Nat.  Bk..  549 

CERTIORARI. 
Generally. 

1.  Petition  for. — A  petition  for  certiorari  which  stated  that  the 
petitioner  was  informed  by  one  of  his  attorneys,  also  by  appellee's  attor- 
ne^t  that  in  lieu  of  his  appealing,  as  he  intended  doing,  a  compromise 
was  effected  by  the  aforesaid  attorneys  by  which  he  was  to  pay  the  costs 
of  said  suit  and  return  his  horse  as  agreed,  and  the  judgment  of  ten 
dollars  was  to  be  released  against  him,  and  relying  upon  such  infor- 
mation he  did  not  appeal  within  the  twenty  days,  but  the  judgment 
was  not  released  against  him.  Held^  that  the  |ietition  does  not  state 
a  sufficient  reason  for  not  taking  an  appeal.    Stocking  v.  Knight, 

601 

2.  Petition  for. —Where  the  petition  for  certiorari  stated  that  the 
petitioner  was  summoned  to  appear  before  a  police  magistrate  and 
was  required  to  answer  as  garnishee  touching  his  indebtedness  to  the 
judgment  debtor,  that  he  appeared  and  made  full  answer  den3'ing  any 
such  indebtedness,  which  was  true,  and  was  then  informed  by  the 
magistrate  that  he  might  go,  and  that  the  magistrate  had  no  further 
use  for  him,  by  which  he  understood  that  he  was  discharged,  that  he 
had  no  knowledge  that  a  judgment  was  rendered  against  him  until  it 
was  too  late  for  an  appeal,  held,  that  this  was  a  proper  case  for  a 
writ  of  certiorari,    Pierre  v.  Wade,  185 

3.  Proper  remedy, — An  appeal  is  a  recognition  of  jurisdiction. 
The  highway  commissioners  not  having  acquired  jurisdiction  of  ap- 
pellee's person,  their  proceedings  were  void,  therefore  there  was  noth- 
ing to  appeal  from,  aj[id  certiorari  was  the  proper  remedy.  Comm'rs 
etc.,  V.  Hoblit,  259 
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CERTIORARI. 
Genekallt.     Continued, 

4.  Purpose  of— Evidence  dehors. — The  only  purpose  of  a  com- 
mon law  writ  of  certiorari  is  to  cause  to  be  brouglit  before  the  tri- 
bunal awarding  it,  the  entire  record  of  the  inferior  tribunal  relating 
to  the  subject-matter  of  which  complaint  is  made;  the  matters  in- 
volved are  to  be  determined  by  an  inspection  of  the  record  alone,  the 
raising  of  any  issue  of  fact  thereon,  or  the  consideration  of  any  evidence 
dehors  the  record  being  inadmissible.  Randolph  v.  Co.  Bd.  qf  Pope 
Co.,  100 

CHANCERY. 
Genbrai.lt. 

1.  Assignment  qf  dower, — The  decree  awarding  the  widow  the 
possession  of  the  premises  set  off  by  the  commissioners,  etc.,  was  prop- 
erly passed  and  recorded,  and  it  was  not  essential  to  its  validity  that  it 
should  be  signed  by  the  judge.    Agnew  v.  Lichten  et  al. ,  79 

2.  Chancery  jurisdiction. — Defendant  city  was,  and  for  twenty-sir 
years  had  been,  in  actual,  peaceable  possession  of  land  for  public  use, 
claiming  it  as  part  of  a  legal  highway  within  the  city,  and  therefore 
under  its  control.  Complainant  erected  a  fence  thereon  and  filed  a  bill 
in  equity  for  an  injunction  to  restrain  the  city  officials  from  removing 
the  fence.  Held,  that  the  bill  is  without  equity.  Toof  v.  City  qf 
Decatur,  204 

3.  Chancery  practice. — ^Where  the  court  had  jurisdiction  of  tho 
subject'-matter  and  of  the  person  of  appellant,  the  decree  can  not  be 
attacked  in  a  collateral  proceeding  for  mere  errors  that  may  have  oo 
curred  upon  the  hearing  or  in  the  decree.    Agnew  v.  lAchten  et  al..  79 

4.  Claims  in  expectancy. — A  bill  is  maintainable  to  enforce  an 
agreement  to  take  a  conveyance  in  prcssenti  in  full  satisfaction  of  all 
claim  in  expectancy  in  the  residue  ot  the  estate  of  the  ancestor.  Long 
et  al.  V.  Long  etal.,  •:83 

5.  Dissolution  of  injunction. — As  to  assessment  of  damages  on  dif^- 
solution  of  injunction.     Stinnett  v.  Wilson  et  al.,  38 

6.  Foreclosure  qf  mortgage — Parties. — In  a  suit  to  foreclose  a  mort- 
gage a  party  claiming  the  premises  under  a  tax  deed  is  not  a  proper 
party  defendant.    Zitzer  et  ah  v.  Polk  et  ah,  61 

7.  Office  of  plea  in  chancery. — A  plea  to  a  bill  in  chancery  is  proper 
whenever  the  defendant  wishes  to  reduce  the  cause,  or  some  part  of  it, 
to  a  single  point,  and  from  thence  to  create  a  bar  to  the  suit  Spang- 
ler  V.  Spangler,  28 

As  to  practice  in  case  qf  divorce— See  DrvoBCS. 

CHATTEL  MORTGAGES— See  Mortqaobs. 

CITIES,  villages  AND  TOWNS. 
Generally. 

1.  Execution. — ^No  execution  can  issue  against  a  municipal  corpora- 
tion.    Village  qf  Sheridan  v.  Hihhard,  421 

2.  Injunction. — A  bill  will  lie  at  the  suit  of  a  taxpayer  to  enjoin  a 
city  from  increasing  the  indebtedness  of  the  city  by  erecting  a  city  hall 
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CITIES,  VILLAGES  AND  TOWNS. 
GKNji^RAixT.    dmtinued. 
to  cost  95*500  when  there  is  only  91*000  in  tae  city  treasury,  or  in  the 
process  of  collection  appropriated  for  such  purposes,  whep  it  is  already 
indebted  beyond  the  constitutional  limit    City  qf  GrayvxlU  ▼.  Gray 
et  aU  120 

3.  Me^xhanVs  license, — A  city  organized  under  the  provisions  of  the 
general  incorporation  law  has  no  power  to  require  merchants  to  take 
out  a  license  or  to  enact  an  ordinance  containing  such  a  requirement. 
Holder  v.  City  of  Galena,  409 

4.  Statute  of  Limitations. — The  sovereign  is  not  within  the  Statute 
of  LimitatirjQS,  and  this  exemption  has  been  held  to  include  public  rights 
of  and  property  held  in  trust  for  public  use  by  municipal  corporations, 
but  it  does  not  include  contracts  or  mere  private  rights,  and  as  to  these 
latter  the  statute  may  be  interposed  against  municipal  corporations  a» 
well  as  against  private  persons.     Toi^n  ofOran  v.  People,  174 

5.  Sijecial  assessment— Trust  fund.— As  to  bill  in  equity,  to 
restrain  town  from  turning  over  to  ro^vd  and  bridga  fund  a  special  fun  J 
created  for  a  special  purpose.  Town  qf  Aurora  v,  C,  B,  dt  Q.  B,  B. 
Co.,  360 

6.  Transfer  <?^  property  hy  town — Apportionment  of  indebtedness. 
— A  town,  A,  1  I  me  indebted  on  a  railroad  subscription,  and  is- 
sued its  bonds  tlu-i  tor.  After  this  liability  had  been  incurred,  but  be- 
fore all  the  bonds  were  issued,  a  portion  of  the  territory  of  the  town 
was  transferred  to  an  adjacent  town,  B,  pursuant  to  the  statute.  But 
the  supervisors  and  assessors  of  the  respective  towns  did  not  meet  and 
apportion  the  indebtedness  as  provided  by  the  statute.  More  than  ten 
years  after  the  issuance  of  the  last  of  said  bonds,  the  supervisor  of  the 
town  of  A  served  notice  upon  the  supervisor  and  assessor  of  the  town  of 
B,  for  a  meeting  to  apportion  the  indebtedness,  to  which  no  attention 
was  paid  by  the  officials  of  B.  The  officials  of  A  bring  mandamus  to 
compel  the  holding  of  such  meeting.  The  defense  of  the  Statute  of 
Limitations  of  five  years  is  made.  Held,  that  the  present  controversy 
affects,  not  a  public  right,  nor  property  held  for  a  public  use  upon  a 
trust,  but  a  mere  private  r'ght;  it  was  therefore  error  to  overrule 
the  defense  of  the  Statute  of  Limitations;  that  the  cause  of  action  ac- 
crued before  the  bonds  became  due.     Town  qf  Oran  v.  People,       174 

7.  Voidable  contract  with  city. — The  contract  of  the  gas  company 
with  the  city  to  light  the  streets,  etc.,  for  thirty  years,  being  voidable 
(98  111.  416),  and  such  contract  having  been  disaffirmed  by  the  city,  the 
gas  company  can  not  recover  for  the  gas  furnished  and  services  rendered 
after  such  disaffirmance.  City  of  East  St.  L.  v.  East  St.  L.  G.  tt  C. 
Co.,  4A 

COLLATERALS— See  Assignment. 

COLOR  OF  TITLE. 
Generally. 

1.  Not  lost  by  fax  deed  to  another  party. — Color  of  title  is  not  lost 
by  virtue  of  a  tax  deed  issued  by  the  sheriff  to  another  party.  Crowell 
et  at.  V.  Druley,  509 
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COMMON  CARRTERS— See  Railboads. 
Limiting  liability. 

1.  Agent  to  ship, — One  who  is  the  Sigent  of  the  owner  to  ship  or 
forward  goods  is  presumed  to  have  authority  to  accept  a  receipt  from  the 
carrier  containing  conditions  as  to  liability,  in  order  to  procure  them  to 
be  forwarded.     West.  Transit  Co.  ▼.  Hosking  et  al.,  607 

2.  Limitation  qf  liability, — ^A  common  carrier  can  limit  his  ordi- 
nary liability  only  by  a  special  contract,  and  the  acceptance  of  a  receipt 
or  bill  of  lading  with  printed  conditions,  or  notice  limiting  the  carrier^s 
liability  by  the  owner  or  shipper  of  goods,  without  dissent,  will  not  estab- 
lish such  a  contract.     West.  Transit  Co,  v.  Hosking  et  ah,,  607 

8.     What  necessary  to  show. — In  such  case  it  is  necessary  to  show 

'.'that  the  shipper  knew  of  and  assented  to  the  exemption,  and  such  assent 

must  be  shown  by  other  and  additional  evidence,  and  is  not  tbe  subject 

of  presumption  from  the  terms  of  the  receipt  alune.     West.  Transit  Co. 

V.  Hosking  et  al,^  607 

COMPOSITION  AGREEMENT— See  Dkbtob  and  Creditor. 

CONl'EMNATION. 

6E17SRALLT. 

1.  Injury  to  private  property. — ^The  term  "private  property '*  in 
our  present  constitution,  that  is  forbidden  to  be  taken  or  damaged  for 
public  use  without  just  compensation,  is  not  limited  to  the  tangible 
subject-matter  or  corpus  of  the  property,  but  includes  the  right  of  user 
and  enjoyment  of  it;  and  where  the  impairment  or  destruction  of  such 
right  damages  the  owner  of  the  property  in  excess  of  that  sustained  by 
the  public,  by  the  construction  and  use  of  a  public  improvement,  the 
law  gives  him  an  action  for  such  injury.  City  qf  East  St.  Louis  v. 
O'FIynn,  64 

CONSERVATOR. 
Allowance  for  services. 

1.  Allowance  to  ward^s  ehil^  '-The  amount  given  by  the  conserva- 
tor to  his  ward's  daughter,  who  was  of  age,  but  weak  in  body  and  mind, 
and  without  resources,  should  be  allowed  the  conservator.  In  re  Con- 
seitatorship  qf  Hall,  295 

2.  Services  of  conservator, — ^The  court  is  of  opinion  that  the  con- 
servator was  in  no  position  to  a<tk  for  an  allowance  for  his  services  from 

]1863  to  1876,  inasmuch  as  he  not  only  liad  not  made  tbe  annual  reports 
and  settlements  required  by  law,  but  had  utterly  failed  to  keep  accounts 
of  his  acts,  and  that  the  allowanco  of  $25  a  year,  from  1876  until  the 
time  of  his  removal,  was  reasonable.     In  re  Conservatorship  qf  Hall, 

295 

CONSIDERATION. 
Generally. 

1.  Compromise  qf  pending  suit, — ^The  compromise  of  a  suit  pending 
is  a  good  conaideratiou  lOr  a  '^.ontract,  and  if  fairly  entered  into,  a  luit 
may  be  maintained  for  its  breach  as  in  any  other  case.  C.  d^  A.  B.  R, 
Co.  V.  Lammertf  135 
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CONSTITUTIONAL   LAW, 
Genbrallt. 

1.  Injury  to  private  property.^The  term  "  private  property  "  in 
our  present  constitution,  that  is  forbidden  to  be  taken  or  dama^jred  f  r 
public  use  without  just  compensation,  is  not  limited  to  the  tangible 
subject-matter  or  corpus  of  the  property,  but  includes  the  right  of  user 
ttnd  enjoyment  of  it;  and  where  the  impairment  or  destruction  of  such 
right  damacres  the  owner  of  the  property  in  excess  of  that  sustained  by 
the  public,  by  the  construction  and  use  of  a  public  improvement,  the 
law  gives  him  an  action  for  such  injury.  City  of  East  St.  Louis  v. 
O'Flynn,  64 

2.  Renting  part  of  church  for  school, — The  paying  of  rent  to  a 
church  organization  for  the  use  of  a  room  for  school  purposes,  is  not  such 
an  appropriation  or  aid  to  the  church  as  comes  within  the  prohibition  of 
our  constitution.    Millard  v.  Bd.  of  Education^  48 

CONTINUANCE— See  Practice. 

CONTRACTS. 
Genera  TXT. 

1.  Broker, — ^A  entered  into  a  written  contract  with  B  by  which  he 
was  to  procure  a  loan  for  B.  The  amount  to  be  procured,  rate  of 
interest,  time,  compensation,  etc.,  were  fixed  and  expressed  in  the  con- 
tract. A  did  not  procure  any  one  who  would  make  thi  loan  on  the 
terms  fixed  in  the  contract,  but  introduced  C,  who  made  a  loan  for  a 
less  amount  and  a  higher  rate.  Held,  that  A  could  not  recover  any 
compensation.    Illingsworth  v.  Slosson,  612. 

2.  Claims  in  expectancy, — As  to  distinction  between  an  advancement 
as  provided  for  in  the  statute,  and  an  agreement  to  take  a  conveyance 
fit  prcBsenti  in  full  satisfaction  of  all  claim  in  expectancy  in  the  residue 
of  the  estate  of  the  ancestor.    Ijong  et  al,  v.  Ijong  et  al,,  i  83 

3.  Compromise  of  suit, — ^The  compromise  of  a  suit  pending  is  a  good 
consideration  for  a  contract,  and  if  fairly  entered  into,  a  suit  may  be 
maintained  for  its  breach  as  in  any  other  case,  C,  nt  A,  B.  B,  Co.  v. 
Lammert,  135 

4.  Construction  of  contract,— Where  a  contract  for  the  sale  of  a 
tract  of  land  contained  the  provision  that  if  the  parties  saw  fit  to  survey 
the  land  for  the  purpose  of  ascertaining  the  amount  of  acres  contained 
therein,  which  by  preceding  clauses  had  been  provisionally  determined, 
and  if  such  survey  should  show  more  acres  than  fbown  by  the  govern- 
ment survey,  vendee  should  pay  the  difference,  and  if  less  the  amount 
should  be  deducted  from  the  purchase  money,  and  the  land  was  sold  and 
the  money  paid,  and  seven  years  after,  a  survey  was  made  by  the  ven- 
dors and  an  excess  of  land  over  the  amount  shown  by  the  government 
survey  was  found  and  this  action  was  brought  for  the  additional  pay- 
ment, held,  that  upon  a  construction  of  the  contract  and  the  undis- 
puted facts  in  the  case  no  right  of  action  exists.    Scully  v.  Hamilton, 

286 

5.  Custom. — No  usage  or  custom  can  ba  set  up  in  contravention  uf 
the  express  terms  of  a  contract;  but  a  usage  or  custom  may  add  new 

YokXiX   43 
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CONTRACTS. 
Geneiially.    Continued, 
terms  not  expressed  in  or  covered  by  the  contract,  which  are  incidental 
and  not  repugnant  to  it.    Everingham  et  al.  v.  Lordt  565 

6.  Patent  improvements. — Under  the  evidence  the  court  and  jury 
were  justified  in  holding  that  the  defendant,  in  manufacturing  and  sell- 
ing" the  reels  with  the  improvements,  was  acting  under  his  contract 
with  the  plaintiff,  and  bound  to  pay  him  the  royalty  therein  provided. 
Felix  V.  Scharnweber,  628 

7.  BeatfOnahle  time. — ^Where  no  time  is  mentioned  in  a  contract  for 
the  performance  of  its  conditions  and  it  can  not  be  gathered  from  the 
language  employed  what  was  the  intention  in  this  respect,  the  law  will 
imply  a  reasonable  time,  and  what  is  a  reasonable  time  will  depend 
upon  the  peculiar  circumstam«8  of  the  case.    Scully  v.  Hamilton^  286 

8.  Voidable  contract  teith  city — Disaffirmance. — ^The  contract  of  the 
gas  company  with  the  city  to  liarht  the  streets,  etc.,  for  thirty  years,  be- 
ing voidable  (98  111.  415),  and  such  contract  having  been  disa£5rmed  by 
the  city,  the  gas  company  can  not  recover  for  the  gas  furnished  and 
services  rendered  after  such  disatfirmance.  City  of  East  St.  L.  v. 
East  St.  L.  O.  dt  C.  Co.,  44  • 

As  to  contracts  for  future  delivery — See  Damages. 
As  to  gambling  contracts — See  GAMBLiira  Contracts. 
COUNTY  BOARD— See  Roads  akd  Bridges. 
Generally. 

1.  Removal  qf  officers. — As  to  removal  of  officers  by  county  board. 
Randolph  v.  Co.  Bd.  qf  Pope  Co.,  100 

CRIMINAL  LAW. 
Generally 

1.  Protection  of  bank  depositors. — In  a  prosecution  under  the  "Act 
for  the  Protection  of  Bank  Depositors,"  passed  in  1879,  neither 
knowledge  of  insolvency  nor  fraudulent  intent  are  nece&«ary  to  be 
alleged  in  the  indictment,  nor  need  they  be  proved  on  the  trial.  Jfw»- 
phy  V.  People,  125 

2.  Same. — But  the  allegation  of  insolvency  of  the  banker  is  a 
material  and  necessary  one,  is  affirmative,  and  must  be  established  by 
proof  on  the  part  of  the  people  as  any  other  material  and  necessary 
averment  before  a  conviction  can  be  had.    Murphy  v.  People,  125 

3.  Recogn'zancc. — A  recognizance  in  a  criminal  case  may  properly 
be  made  returnable  to  a  second  term  of  court  when  the  intervening 
first  term  is,  by  a  rule  of  court,  duly  entered  to  be  devoted  wholly  to 
civil  business.    Petty  v.  People,  317 

CUSTOM. 
Generally. 

1.  In  shipment  affreight. — Custom  or  usag.!?  in  the  shipment  of  cer- 
tain classes  of  |  freight  miy  fix  the  liability  of  a  Cirrier  for  a  refusal  to 
transport  that  kind  of  frei.o'bt  in  conformity  to  the  custom,  but  custom 
an  I  usage  can  not  ba  held  «co  extend  the  terms  of  ap3nal  statute.  /. 
d^  St.  L.  R.  R.  <0  C.  Co.  V.  People,  141 
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CUSTOM. 
G  EN  KRALLT.    Continued, 

2.    May  add  new  terme, — No  usage  or  cnRtom  can  be  set  ap  in  con« 

travention  of  the  express  terms  of  a  contract;  but  a  usage  or  custom 

may  add  new  terms  not  expressed  in  or  covered  by  the  contract,  which 

are  incidental  and  not  repugnant  to  it.  Everingham  et  aL  v«  Lordj  565 

As  to  Board  of  Trade  custom— See  Board  ov  Tradb« 

DAMAGES. 
Generat.lt. 

1.  Common  carriers — Treble  damages. — .^  to  an  action  brought 
under  section  85,  chapter  114,  of  the  statute  for  treble  damages  for 
refusal  to  furnish  cars  to  transport  freight.  J.  <^  67.  L,  B.  R.  rf-  C  Co. 
V.  People.  141 

2.  Contract  for  future  delivery. -AYhere  the  undertaking  on  Sep- 
tember 20th,  was  for  the  purchase  of  40,000  bushels*  of  corn  for  future 
delivery,  and  under  the  contemplated  contract  the  corn  could  not  have 
been  demanded  befote  the  last  of  October,  and  on  September  22d, 
appellants  gave  appellee  notice  that  they  had  not  purchased  the  corn 
when  appellee  bought  on  the  22d  at  an  advanced  price,  and  it  was 
claimed  that  appellants  knew  of  the  sale  by  appellee  on  the  19th, 
of  20,000  bu«»hels  of  October  corn  (by  which  sale  no  d3livery  could  be 
made  before  the  1st  of  October,  and  such  delivery  could  not  be  com- 
pelbd  before  the  last  of  October),  and  at  the  time  for  delivery  corn  was 
lower  than  on  the  20th,  the  date  of  the  contract,  held,  that  the 
damages  for  the  breach  of  contract  are  merely  nominal,  the  market 
price  being  lower  in  October  than  on  the  20th;  that  any  loss  appellee 
may  have  suffered  from  making  a  sale  on  the  19lh  at  55  cents  a 
buRhel  in  connection  with  his  act  in  buying  three  days  thereafter  at 
573^  cents  per  bushel,  to  fill  such  contract,  was  occasioned  by  his  own 
conduct,  and  did  not  grow  out  of  its  terms  or  any  supposed  assump- 
tion of  it  by  appellants.    Buckley  v.  Holmes,  530 

3.  Damages  for  injury  to  person. — ^The  fact  that  the  deceased, 
whose  next  of  kin  was  a  father  and  brothers  and  sisters,  contributed  a 
portion  of  his  wages  to  the  support  and  education  of  his  younger 
brothers,  is  sufficient  to  entitle  his  administrator  to  recover  more  than 
nominal  damages.    /.  d^  St,  L.  R.  R.  Co.  v.  Whalen,  116 

4.  Expenses t  when  allowed — Damages. — It  is  error  to  instruct  the 
jury  that  they  should  allow  the  plaintiff  as  damages  the  expenses  in- 
curred in  the  trial  of  the  right  of  property,  including  attorney's  fees, 
traveling  and  hotel  exx>enses,  and  all  costs,  including  the  expense  of 
printing  briefs,  etc.,  in  the  appellate  court.    Jones  et  al.  v.  Peoiyle^  300 

5.  Same. — As  a  general  rule  the  value  of  the  property  and  interest 
will  furnish  the  true  mea>3ure  of  damages.  Items  like  the  above  are 
not  ordinarily  allowable  even  in  actions  in  form  ex  delicto  unless  there 
is  an  admixture  of  fraud,  malice,  or  other  such  sinister  motive  as  would 
furnish  ground  for  vindictive  or  punitory  damages.  Jones  et  al.  v. 
People,  300 

6.  Injury  to  private  property. — As  to  damages  for  injury  to  the 
right  of  user  and  enjoyment  of  private  property  by  public  use.  City  qf 
East  St.  Louis  v.  O'Flynn^  64 
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DAMAGES. 
QsNERALLT.    Continued. 

7.  Same — Opinion  as  to  damages. — It  wae  proper  to  allow  wit- 
nesses to  give  their  opinion  as  to  the  amount  of  damages  done  to 
plaintiff's  property  without  first  showing  that  they  were  acquainted 
with  the  value  of  the  property.    City  of  East  St.  Louis  v.   (yFlynn 

64 

8.  Measure  of  damages.— Where  contracts  for  the  sale  of  chattels 
are  broken  by  the  vendor  ^tiling  to  deliver  the  property  according  to 
the  terms  of  the  bargain,  the  general  rule  is  that  the  measure  of  dam- 
ages is  the  difference  between  the  contract  price  and  the  market  value 
of  the  article  at  the  time  when  it  should  be  delivered,  and  if  at  the 
time  of  delivery  the  article  has  not  risen  in  value  the  vendee,  having 
lost  nothing,  can  recover  nothing.  This  rule  applied  to  brokers  and 
commission  men.    Buckley  v.  Holmes^  530 

9.  Mistake  in  levy. — ^Where  appelLant,  who  was  seeking  to  collect  a 
just  debt,  by  mistake  levied  upon  two  trunks  belonging  to  his  debtor ^s 
wife,  and  there  was  no  evidence  which  would  warrant  the  juiyin  find- 
ing malice,  oppression  or  wantonness  in  the  conduct  of  appellant,  and 
the  evidence  showed  the  actual  damage  to  the  debtor's  wife  to  be 
919.50,  and  the  jury  brought  in  a  verdict  of  $170,  held,  that  the  damages 
were  excessive.  This  was  no  case  for  punitive  damages.  Vangundy 
v.  Berkenmeyer,  229 

As  to  assessment  qf  damages  on  dissolution  af  injunction — See 
Injunction. 
As  to  damages  caused  by  mistake  in  telegram — See  Telegraph 

Coa£PANIES. 

DEBTOR  AND  CREDITOR. 
Composition  aokrement. 

1.  Parol  evidence^  when  admissible. — In  a  composition  agreement 
with  creditors,  if  the  deed  contains  an  absolute  r  lease  of  all  debt«  and 
liabilities  for  a  consideration  then  paid  by  the  debtor,  the  creditor  can 
not  be  allowed  to  show  by  parol  evidence,  in  opposition  to  the  terms  of 
the  deed,  tliat  a  particular  debt  was  not  intended  to  be  and  was  not  in- 
cluded within  its  provisions.    Meyer  et  al.  v,  McKeft  et  al.,  109 

^2.  Same. — A  creditor  can  not  recover  any  part  of  his  debt  withheld 
or  reserved  from  the  operation  of  the  composition  deed.  Meyer  et  ah 
V.  McKee  et  ah,  109 

8.  Same. — Parol  evidence  held  competent  in  this  case  to  show  a  non- 
compliance by  the  debtors  with  the  conditions  in  the  composition  deed. 
Meyer  et  al.  Y.  McKee  et  al.f  109 

Generally. 

4.  Fraudulent  transfer. — If  a  debtor  ase  his  personal  property  upon 
the  real  estate  of  another  with  the  knowledge  and  consent  of  the  owner, 
so  that  it  becomes  a  part  of  such  realty,  for  the  purpose  of  defrauding 
his  creditors  and  preventing  them  from  obtaining  satisfaction  of  their 
demands,  they  may  still  follow  the  property  into  the  hands  of  the  owner 
of  the  premises,  and  fasten  their  claims  upon  such  premises  to  the  ex- 
tent of  the  debtor's  property  so  appropriated.     Dietz  et  al.  v.  Attcood, 

96 
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DEBTOR  AND  CREDITOR 
Generally.    Ckmfinued. 

6.  Release  qf  judgment  lien. — ^Where  judgment  creditors  have 
the  property  levied  upon  turned  over  by  their  consent  to  trustees  with 
power  to  continue  business,  etc.,  such  action  will  operate  as  a  release 
of  the  lien  of  their  judgments,  and  will  leave  the  property  open  to  the 
liens  of  subsequent  judgment  creditors  who  have  taken  no  part  in  such 
proceedings  and  have  not  in  any  way  consented  thereto.  Milligan  v. 
O'Conor  et  al.,  487 

6.  Rights  over  heirs. — As  to  rights  of  creditors  over  purchasers 
from  heirs  or  devisees.    Letris  v.  McGratc,  313 

7.  Sale  to  creditors. — As  to  sale  to  creditors  of  stock  of  goods  by  em- 
barrassed debtor.     Ware  v.  Hirsch*  274 

8.  Wife.— Wife  as  creditor  of  husband.  Rudershausen  et  al.  v. 
Attcood,  58;  McManus  v.  Mills^  898 

DECEIT— See  Actions. 

DEMAND— See  Vendob  and  Ysndbb* 

DESCENT. 
Generally. 

1.  Interest  in  lands. — ^An  interest  in  lands  descends  to  the  heirs  and 
will  not  pass  to  the  administrator  as  would  a  chose  in  action  or  personal 
estate.    Smith  et  al.  v.  Hall^  17 

DISTRESS. 
Generally, 

1.  Priority  qf  lien. — ^An  execution  levied  on  goods  on  leased  prem- 
ises, prior  to  the  distraint,  takes  precedence  of  any  claim  the  landlord 
may  have  for  the  rent  of  the  building  in  which  the  goods  are  kept. 
Rowland  v.  Hetcittf  450 

DIVORCE— See  Alimony. 
For  habitual  drunkenness. 

1.  What  constitutes  habitual  drunkenness. — In  a  suit  for  a  divorce 
on  the  ground  of  habitual  drunkenness,  an  instruction  that  if  the  jury 
believed  from  the  evidence  that  the  defendant,  for  a  period  of  two  years 
prior  to  the  beginning  of  the  suit,  was  frequently  and  customarily  or 
habitually  given  to  the  excessive  use  of  intoxicating  drink,  and  had 
during  said  two  years  or  more  lost  the  power  or  the  will,  by  frequent 
indulgence,  to  control  his  appetite  for  it,  then  the  defendant  was  guilty 
of  habitual  drunkenness,  was  proper.    Richards  v.  Richards,  465 

2.  Same. — It  was  not  error  to  refuse  an  instruction  to  the  effect 
that  to  constitute  the  habitual  drunkenness  the  intemperance  must  be 
such  as  to  disqualify  him  from  attending  to  his  business  during  the 
principal  portion  of  the  time  usually  devoted  to  business.  Richards  v. 
Richards,  465 

Generally. 

3.  Must  he  resident  qf  county  where  hill  filed. — In  a  bill  for  divorce 
plaintiff  in  error  filed  a  plea  denying  that  defendant  in  error  was  at 
the  time  of  filing  his  bill,  or  since,  a  resident  of  J.  county,  in  which 
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DIVORCE. 
GENERATiLT.  Continued, 
the  bill  wa«  filed,  but  averringr  that  be  was  at  that  time  and  still  was  a 
resident  of  W.  county,  and  demanding  the  judgment  of  thp  court  wheth- 
er plaintiff  in  error  ought  to  make  any  answer  to  the  bill,  etc.  Held, 
that  it  was  error  to  sustain  a  demurrer  to  such  plea.  Splangler  v. 
SpangUr^  28 

DOWER. 
Qeneuallt. 

L  Assignment  qf  dotter,— The  decree  awarding  the  widow  the 
popsession  of  the  premises  set  off  by  the  commissioners,  etc.,  was  prop- 
erly passed  and  recorded,  and  it  was  not  essential  to  its  validity  that  it 
should  be  signed  by  the  judge.    Jgnew  v.  Liehten  et  ah,  79 

DRAINAGE. 
Genekally. 

1.  Dt-ain  for  agricultural  purposes. — An  action  of  trespass  guare 
clausum /regit.  The  defense  set  up  was  a  proceeding  under  the  **  Act 
to  permit  owners  of  land  to  construct  drains  for  agricultural  purposes.*' 
Heldt  that  the  plat  filed  in  the  plea  of  justification  was  sufficient  under 
section  nine  of  the  act;  but  the  plea  is  insufficient  in  not  averring  that 
the  boxing  that  was  placed  in  said  drain  was  equally  as  good  as  tile : 
Section  4  of  Act.    Peters  v.  Sennet t,  503 

2.  Same — Trespass. — Where,  under  the  order  of  a  justice,  a  party- 
is  given  the  right  to  enter  the  close  of  another  and  construct  a  drain  in 
pursuance  of  the  statute,  if  he  failed  to  so  construct  such  drain  he  is  in 
law  a  trespasser.     Peters  v.  Sennett^  SOB 

3.  Sights  of  dominant  heritage. — ^The  court  is  of  the  opinion  that 
this  case  does  not  fall  within  the  rule  in  this  State  allowing  the  owners 
of  the  upper  or  dominant  heritage  to  construct  drains  that  will  impose 
an  increased  burden  of  water  upon  the  lower  or  servient  heritage,  be- 
cause the  water  was  not  to  be  discharged  into  any  natural  and  regular 
watercour^  or  channel  leading  from  the  land  of  appellees  to  that  of 
appellant.     Wagner  y.  Chan ey  etal.^  546 

4.  Surface  water. — In  this  State  the  same  rule  is  applied  to  surface 
water  flowing  in  a  regular  channel  that  is  applied  to  a  watercourse 
continuously  or  usually  flowing  in  a  jiarticular  direction.  Wagner  v. 
Chaneyetah,  546 

DRAM  SHOPS. 
Dram  Shop  Act. 

1.  Reversioner's  interest.— -The  court  is  of  opinion  that  it  was  the 
intention  of  the  legislature,  in  the  passage  of  sections  9  and  10  of  the 
Dram  Shop  Act,  to  deal  only  with  landlords  and  their  property,  and 
those  having  a  rentable  interest  in  build ings^  and  premises  that  they 
could  control  at  the  time,  and  that  it  was  not  intended  to  include  those 
who  only  have  reversionary  and  contingent  interests,  and  who  are  not 
in  any  way  responfsible  for  the  renting,  control  or  disposition  of  the 
property.     Castle  v.  Fogerty^  442 

EMrLOYER  AND  EMPLOYE-See  Master  and  Servant. 
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estoppel. 

Gknkrally. 

1.  Estoppel  by  judgment, — Property  which  was  insured  was  de- 
stroyed by  fire  communicated  by  a  spark  from  an  enjfine.  The  insurance 
compmies  paid  in  full  except  the  appellant  company,  which,  having 
failed,  paid  only  a  dividend  of  fifty-two  per  cent.  An  action  was 
brought  by  the  insured  against  the  railroad  company,  notice  of  which 
was  given  to  all  the  companies  except  the  appellant.  A  verdict  was 
returned  for  the  insured  for  the  value  of  the  property  as  found  on  the 
trial.  The  railroad  company  filed  an  interpleader.  All  the  parties 
were  brought  in  and  an  interlocutory  decree  was  made  in  accordance 
with  the  prayer  of  the  bill.  The  final  decree  was  satisfactory  to  all  ex- 
cept the  appellant  company,  and  the  question  at  issue  is  whether  in  this 
suit  the  adjudication  as  to  the  value  of  the  property  in  the  railroad  case  is 
conclusive  between  the  appellant  company  and  the  insured.  Held^  that 
the  judgment  is  not  conclusive  between  them.  Lamar  Ins,  Co,  v.  Peii- 
nell  et  ah,  212 

2.  Eaioppel  must  he  mutual. — It  is  essential  to  an  estoppel  that  it 
be  mutual  between  the  parties  to  the  proceeding  in  which  it  is  claimed. 
Lamar  Ins,  Co.  v.  Pennell  et  al.,  212 

3.  Estoppel  in  pais. — Estoppels  in  pais  are  odious,  and  must  be 
strictly  made  out.  The  party  setting  up  an  estoppel  in  pais  mu5?t  show 
that  there  was  a  willful  intent  to  make  him  act  on  the  faith  of  the  rep- 
repentation,  and  that  he  did  so  act.     Keith  v.  Lynch,  674 

As  to  est op2)el  of  attachment  creditor  by  becoming  assignee  under 
deed  of  assignment — See  Attachment. 

EMDEJJCE. 
Admissions. 

1.  Of  party  to  record.— The  admission  of  a  party  to  the  record  is 
always  received  in  evidence  against  him,  and  the  mere  fact  that  there 
is  another  sued  jointly  With  him  and  that  the  admission  may  in  terms 
affect  both  parties,  is  no  re«iBon  for  rejecting  the  evidence  as  against 
him.     Rogers  et  al.  v.  Tuttlc  et  ah,  163 

Declarations. 

2.  Not  a  part  of  res  gestof. — Whei-e,  in  an  action  for  the  death  of 
an  engineer,  one  of  the  essential  facts  to  be  proved  was  that  appellant's 
servants  did  not  close  a  switch  after  opening  it  for  the  pasnage  of  a  stock 
train,  the  statement  of  appellant^s  switchman  that  he  had  left  the 
switch  open,  made  half  an  hour  after  the  train  ha<l  passed  over  it.  and 
when  he  had  come  back  to  the  wreck  and  found  the  train  off  the  tr.ick 
and  the  <*ngineer  dead,  is  inadmissible.  C.  dk  A.  B.  R.  Co.  v.  Fjet- 
sam,  65 

•3.  Of  agent. — When  the  acts  of  the  aorent  will  bind  th?  principal, 
his  declarations  and  admissions  respecting  the  subjer^.t-matter  will  alfo 
bind  the  principal,  if  miide  at  the  same  time  and  constituting  a  part  of 
the  res  gestcs.  Citizens  G.  db  H,  Co,  v.  Granger ^  201;  Danford  v. 
mUer,  536 

4.  Of  grantor. — Statements  of  the  grantor  made  in  the  absence  of 
the  grantee  after  the  execution  and  delivery  of  the  deed,  are  inadmissi- 
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evidence. 

Declarations.    Continued* 
ble  a^rnst  the  grantee,  but  ffticb  statementa  would  be  proper  evidence 
against  the  heir  of  the  grantor^  claiming  adversely  to  the  grantee. 
Long  et  ah  v.  Long  et  a/.,  883 

5.  Of  vendors. — In  a  caae  of  replevin ^  where  two  parties  claimed  the 
horse  in  question,  it  was  error  to  permit  them  to  introduce  in  evidence 
the  decLanitions  of  their  respective  vendors,  made  to  third  persons,  and 
in  the  absence  of  the  othsr.  But  the  declaratio.^  c^  the  respective 
vendors,  made  before  either  had  parted  with  his  alleged  title,  and  when 
both  were  present,  would  be  competent  to  be  shown  by  either  party. 
GiiUeft  et  aL  v.  Oteg,  182 

6.  Vendors. — ^The  dpclarations  of  a  vendor,  made  after  the  sale  of 
the  property,  can  not  be  received  to  defeat  the  title  of  the  vendee.  Ed- 
wards v.  Hamilton^  340 

7.  Same — Res  yestm. — ^Where  the  terms  of  the  contract  of  sale  had 
been  agreed  upon,  but  the  sale  had  not  been  fully  consummated  by  a 
delivery  of  the  property,  statements  made  by  the  vendor  explanatory  of 
his  then  custody  of  the  subjects  of  the  sale,  and  of  that  which  he  was 
then  doing  in  furtherance  of  the  transfer,  may  be  regarded  ba  a  part  of 
the  rts  gestoB  and  therefore  admissible.    Edwards  v.  Hamilton,      340 

Geneiiallt. 

8.  Action  for  datnages  against  physician. — ^In  an  action  on  the  ease 
against  a  physician  and  surgeon,  to  recover  damans  for  the  want  of 
ordinary  care,  caution  and  skill  in  his  management  and  treatment  of 
a  broken  leg.  evidence  to  establish  his  reputation  as  an  ordinarily  skill- 
ful and  letirned  physician  and  surgeon  is  inadmissible.  Holtzman  v. 
Hog,  459 

9.  Comparison  of  handwriting, — ^Where  the  question  at  issue  was 
the  alleged  indorsement  of  a  note  by  appellee,  who  denied  the  signature 
to  be  his,  the  admission  in  evidence  of  another  note  and  of  appeIlee*B 
plea,  in  order  to  compare  his  handwriting  in  such  papers  with  the  al- 
leged indorsement,  would  be  error.     Snow  v.  Wig  gin,  542 

10.  Counsel's  advice. — Advice  of  counsel,  when  admissible.  First 
Nat.  Bk.  V.  Slack,  330 

11.  Expert  testimony. — A  witness  is  not'incompetent  to  testify  as  an 
expert  by  reason  of  the  fact  that  his  special  knowledge  of  the  particular 
subject  of  inquiry  has  not  been  derived  from  experience  or  actual  ob- 
servation but  from  the  reading  and  study  of  standard  authorities.  Citi" 
gens  G.  <t  H.  Co.  v.  WBrien,  231 

12.  Impeaching  record. — ITie  record  of  the  county  commissioners 
must  speak  for  itself,  and  can  not  be  contradicted  in  a  collateral  pro- 
ceeding by  pjirol  testimony.    Looby  et  al.Y.  Austin  et  oL,  ^  325 

13.  Marriage.— rln  an  action  on  the  case  by  a  wife  for  damages  for 
the  death  of  her  husband  the  party  sued  offered  the  evidence  of  another 
woman  to  prove  that  the  latter  was  the  wife  of  deceased  and  not  the 
former.  /Te/rf,  that  it  was  proper  to  exclude  such  evidence.  Coal  Eun 
Coal  Co.  V.  Jones,  365 

14.  Notice  to  produce  writing. — Where  it  L>  desired  to  offer  second- 
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evidence. 

Qenerallt.  Continued. 
ary  proof  of  the  contents  of  a  writings  in  possession  of  an  adverse 
party,  notice  may  bo  given  to  produce  the  writing,  and  if  it  is  not  so 
produced  the  court  will,  in  a  proper  case,  permit  secondary  evidence  of 
what  the  writing  contains,  but  it  is  error  to  read  such  notice  to  the  jury. 
Dougherty  et  al.  v.  Knowlton,  283 

16.  Of  fraud,-Aii  1874,  appellee's  hii«»band  was  appellant's  agent 
to  collect  a  policy  of  insuranca  oE  $ >,0D0.  He  reported  to  appellant 
that  the  company  disputed  the  claim  on  the  ground  of  misrepresentation 
on  the  part  of  the  insured,  and  that  they  would  piiy  only  $2,000.  Upon 
these  representations  appellant  accepted  the  amount  and  signed  a  re- 
ceipt. In  1883  appellee's  husband  died  and  about  that  time  appellant, 
being  informed  that  app3llee'8  husband  had  receipted  to  the  insurance 
company  for  $5,000,  filed  a  claim  for  $3,000  a^inst  his  estate,  alleging 
that  the  cause  of  action  had  been  fraudulently  concerned  from  him. 
Appellee  contested,  denying  the  alleged  collection  and  setting  up  the 
Stivtute  of  Limitations.  Held,  under  the  evidence  in  this  cjvse,  tho 
court  was  justified  in  disallowing  the  claim.     Vigns  v.  O'Bannony    241 

16.  Parol  evidence. — ^Parol  evidence  is  admissible  to  show  an  agree- 
ment to  take  a  conveyance  in  prcesenti  in  full  satisfaction  oE  all  claim 
in  expectancy  in  the  residue  of  the  estate  of  the  ancestor.  Long  et  aL  v. 
Long  et'aU,  383 

17.  Private  entry  hook. — In  a  suit  against  appellant  by  appellee  to 
recover  money  claimed  to  have  been  paid  to  appellant's  son,  appellee 
introduced  ir  evidence  his  cash  book,  which  contained  an  entry  of 
moneys  paid  out  by  him,  and  such  book  was  taken  by  the  jury  to  the 
jury  room.  Held,  that  the  book  was  not  admissible  in  evidence.  It 
was  not  a  book  of  account  between  the  parties.  Sanford  v.  Miller,  536 

18.  Suit  among  heirs. — Section  2  of  Chapter  51  of  the  R.  S.  does 
not  apply  where  the  controversy  is  among  heirs  respecting  their  rela- 
tive rights  in  the  distribution  of  the  estate  in  proceedings  by  which  the 
estate  itself  is  in  no  event  to  be  reduced  or  impaired.  Long  et  al.  v. 
Long  et  al.,  383 

19.  Suit  hy  administrator — Bank  directors. — In  a  suit  brought  by 
one  suing  as  an  administrator  of  a  deceased  person  against  a  bank  the 
testimony  of  the  directors  of  the  bank  is  incompetent,  as  they  are  par- 
ties in  interest.  First  Nat^Bk,  v.  Dunbar^  558 

WlTNESaES. 

20.  Impeaching  ttitness. — A  witness  can  be  inij^eached  by  showing 
that  he  had  made  statements  out  of  court  contradictory  to  his  evidence, 
but  only  provided  the  foundation  is  laid  by  interrogating  him  first  as  to 
whether  he  made  the  outside  statements,  fixing  time  and  place,  thus 
giving  him  an  opportunity  to  explain.    C.dtA.B.R,  Co.  v.  Lamlnert, 

135 

21.  Same, — ^A  party,  to  avoid  a  continuance,  having  admitted 
that  a  witness  would  swear  to  the  facts  stated  in  an  alfidavit  for 
continuance,  can  not,  on  the  trial,  introduce  evidence  of  admissions 
made  outside  of  court  by  the  witness  whose  testimony  was  referred  to 
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EVIDENCE. 
Witnesses.    Continued. 
in  the  affidavit  for  continuance,  tor  ^the  purpose  of  impeaching  him. 
C.  d^  A,  R,  R,  Co.  V.  Lnmmerty  135 

Opinion  qf  witness  as  to  damages  to  property — See  DAicAass. 

EXECUTION. 
Genbrallt. 

L  Distress— Priority, ^kn  execution  levied  on  goods  on  leased 
premises  prior  to  the  distraint,  takes  precedence  of  any  claim  the  land- 
lord may  have  for  rent  of  the  building  in  which  the  goods  are  kept. 
Rowland  v.  Hewitt,  450 

2.  Garnishment — Judgment — Vitality, — Where  the  garnishee  proc- 
ess was  issued  Sept.  21, 1883,  upon  a  judgment  rendered  by  a  ju'^tice 
of  the  p3ace  February  19,  1873,  and  the  only  execution  ever  issued  on 
•  said  judgment  was  returned  nulla  bona  April  8,  1878,  held,  that  by 
reason  of  the  lapse  of  time  no  execution  could  have  issued  upon  the 
ju  ^gment  in  this  case,  and  its  vitality  was  thereby  so  impaired  that  it 
could  not  be  made  the  foundation  for  proceedings  in  garnishment. 
Pierce  v.  Wade,  185 

8.  Municipal  corporations. — No  execution  can  issue  against  a  mu- 
nicipal corporation.     Village  qf  Sheridan  v.  Hihbard,  421 

EXEMPTIONS. 
Generally. 

1.  Homestead  exemption. — ^While  the  provision  of  the  statute 
which  continues  the  homestead  exemption  after  the  debtor *s  death  for 
the  benefit  of  the  widow  and  minor  children  is  established,  yet  after 
the  exemption  ceases,  the  right  to  sell  to  pay  debts  of  the  testator  has 
been  fully  recognized.    Lewis  v.  MeChraw,  813 

As  to  exemption  in  garnishment — See  Garkishhsztt. 

EXPERT  TESTIMONY— See  Evidence. 

FEES— See  Attorney  and  Cijbnt. 

FENCES— See  Railroads. 

FORECLOSURE— See  Mortoaqeb. 

FRAUD— See  Vendor  and  Vendee. 
Generally.  ♦ 

1.  Frandulent  sale.— As  to  fraudulent  sale  and  notice  by  vendee. 
Thompson  et  ah  v.  Duff,  75 

As  to  fraudulent  transfer  by  debtor. — See  Debtor  and  Creditor. 

FRAUDULENT  REPRESENTATIONS— See  Vendor  and  Vendee. 
Generally. 

1.  False  statements  as  to  value.— Tdiae  statements  made  by  a  ven- 
dor of  property,  as  to  its  value  or  the  price  he  has  been  offered  for  it, 
will  not  support  an  action  for  deceit.    Dillman  v.  Nadelhoffer,        875 

2.  Fraudulent  representation  as  to  price  paid. — While  a  misstate- 
ment to  the  vendee  by  the  vendor  of  the  price  paid  for  the  article  pro- 
posed to  be  sold  may  not  afford  a  ground  for  recovery,  yet  where  a 
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FRAUDULENT  REPRESENTATIONS. 
G£N  Eli  ALLY.  Continued, 
fiduciary  relation  exists  between  the  parties  and  it  has  been  agreed 
between  them  that  the  property  should  be  purchased  for  their  joint 
benefit,  a  fraudulent  misrepresentation  by  the  vendor  as  to  the  price 
paid  by  him  will  give  the  vendee  a  right  of  action  for  such  fraud. 
Hauk  V.  Brotcnell  et  ah,  189 

3.  Sale  of  letters  /w/en^.— Appellee  sold  certain  letters  patent  to 
appellant,  and  the  only  warranty  given  was  that  appellee  held  and  re- 
tained the  full  and  absolute  title  to  the  letters  patent.  The  agreem  nt 
between  the  parties  set  forth  that  appellee  did  not  warrant  the  validity 
of  the  patents  or  that  they  were  not  infringements.  Appellee  repre- 
sented that  the  patents  were  genuine  and  novel,  and  that  he  had  been 
offered  $25,000  in  cash  for  them.  The  patents  were  invalid.  Held, 
that  the  contract  in  this  case  can  not  be  avoided  for  such  false  repre- 
sentations.   Dillman  v.  Nadelhoffer^  375 

GAMBLING  CONTRACT.  ^ 
Genbkally.  • 

1.  Agent  and  principal, — A  contract  made  by  an  agent,  ifagam- 
.  bling  one,  is  absolutely  void  as  against  the  principal,  and  can  not  be 

validated  by  any  form  of  authorization  or  ratification;  and  if  not  a  gam- 
bling contract,  and  yet  not  authorized  because  in  departure  from  the 
order  given,  the  principal  wUl  not  be  bound  by  a  ratification  unless  with 
knowledge  or  information  of  such  departure.  McCarmick  et  al.  v. 
Nichols  et  al.,  834 

2.  Application  of  paymrnts  — In  a  suit  for  balance  due  upon  asc  ries 
of  transactions,  some  of  which  were  gambling  contracts  and  void  under 
the  statute,  where  the  payments  made  amount  to  more  than  all  the 
items  that  were  legal  or  recoverable,  the  defendants  would  be  entitled 
to  have  their  payments  applied  first  to  the  charges  that  were  legitimate, 
and  to  repudiate  so  much  of  the  balance  as  remained  unpaid.  McCor- 
tnick  et  ah  v.  Nichols  et  al,,  834 

8.  Future  delivery.— A  contract  for  future  delivery  does  not  fall 
under  the  condemnation  of  the  statute,  unless  the  parties  on  both  sides 
intend  it  to  be  settled  by  payment  of  the  difference  between  the  price 
agreed  on  and  the  market  value  at  the  time  appointed  for  delivery, 
without  actual  delivery.    McCormick  et  al.  v.  Nichols  etal,,  334 

GARNISHMENT. 
Geneballt. 

1.  Exemption, — The  exemption  contained  in  the  14th  section  of  the 
Garnishment  Act  is  in  no  way  affected  or  qualified  by  section  37  of  chap- 
ter 121  of  the  R.  S.,  which  provides  that  "no  personal  property  shall 
be  exempt  from  levy  of  attachment  or  execution  when  the  judgment  is 
for  commutation  of  road  or  street  labor."    Ill,  Glass  Co.  v.  Holman, 

30' 

2.  No  levy  on  property, — ^While  a  garnishee  proceeding  accomplishes 
the  same  purpose  as  an  attachment  or  execution,  it  is  in  no  sense  a  levy 
upon  property.  It  is  a  judicial  proceeding  by  which  a  new  judgment 
is  obtained.    Ill,  Glass  Co.  v.  Bolnian,  30 
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GARNISHMENT. 
GsNEHALLT.     Continued. 

3.  Writ  improvidently  iftsued. — A  garnishee  may  inquire  into  the 
legality  and  regularity  of  the  previous  proceedings  against  the  judg- 
ment debtor,  and  it  is  the  duty  of  the  court  whenever  it  appears  that  the 
writ  of  garnishment  was  improvidently  issued  to  dismiss  the  proceed- 
ings.    Pierce  v.  Wade,  185 

4.  Same. — Where  the  garnishee  procef<8  was  issued  Sept.  21,  1883, 
upon  a  judgmsnt  rendered  by  a  justice  of  the  peace  February  19,  1873, 
and  the  only  execution  ever  issued  on  said  judgment  was  returned  nulla 
bona  April  8,  1873,  held,  that  by  reason  of  the  lapse  of  time  no  execu- 
tion could  have  iEsuedupon  the  judgment  in  this,  case,  and  its  vitality 
was  thereby  so  impaired  that  it  could  not  be  made  the  foundation  for 
proceedings  in  garnishment.    Fierce  v.  fVade^  185 

GUARANTY. 

Gj£NERATJ.T. 

1.  Continued  guara  My  ^Notice  of  acceptance. — Where  the  guaranty 
is  a  continuing  guaranty  of  a  future  indebtedness,  wholly  uncertain 
and  unlimited  in  amount  and  growing  out  of  a  series  of  transactions  to 
be  continued  for  an  indefinite  period  of  time,  the  guarantor  is  not 
bound,  unless  he  is  notified  within  a  reasonable  time  that  the  party 
guaranteed  has  accepted  the  guaranty  and  is  acting  under  it.  Newman 
V.  Streotor  Coal  Co,,  594 

2.  Notice.— Where  there  is  an  absolute,  unconditional  agreement  by 
the  guarantor  that  the  note  shall  be  paid  at  maturity,  upon  the  failure 
of  the  maker  to  pay  it  at  maturity  the  agreement  is  broken  and  the 
guarantor  may  be  sued  at  once  on  his  guaranty,  without  first  being 
notified  of  non-payment.    Poofe  v.  Roberts,  438 

3.  Evidence—^Pleading. — Where,  in  an  action  of  assumpsit  on  a 
guaranty  of  a  promissory  note,  objection  was  made  to  the  introduction 
of  the  note  on  the  ground  of  variance,  it  being  described  in  the  Fpecial 
counts  of  the  dechiration  as  payable  generally  instead  of  at  the  particu- 
lar place,  held,  that  the  note  and  contract  of  guaranty  were  admissible 
under  the  common  counts  of  the  declaration.    Johnson  v.  Glover,   585 

HABITUAL  DRUNKENNESS— See  Divorce. 

HABEAS  CORPUS. 
Writ  of  error. 

1.  Will  not  lie,— A.  writ  of  error  will  not  lie  to  review  tiie  finding 
of  the  court  below  upon  a  writ  of  habeas  corpus.  (Case  to  determine 
custody  of  ward.)    People  v.  Skinner  et  al.,  332 

HIGHWAYS— See  Roads  and  Bridges. 

HUSBAND  AND  WIFE. 
Generally. 

1.  Evidence  as  to  marriage. — In  an  action  on  the  case  by  a  wife 
for  damages  for  the  death  of  her  husband,  the  party  sued  offered  the 
evidence  of  another  woman  to  prove  that  the  latter  was  the  wife  of  de- 
ceased and  not  the  former.  Held,  that  it  was  proper  to  exclude  such 
evidence.     Coal  Bun  Coal  Co.  v.  Jones.  365 
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HUSBAND  AND  WIFE. 
GEKERAL^Y.     Continued. 

2.  Wife  creditor  of  hushind.—k,  wife  who  ha^  loanad  her  Lusband 
money  stands  precisely  like  any  other  creditor  of  the  husband  under  the 
laws  of  this  State,  and  he  his  the  right  to  prefer  her  to  them  if  done  in 
good  faith.    Budershausen  v.  At  woody  58;  McManus  v.  Mills,        398 

INFANCY. 
Infant  client. 

1,  Compromise  of  suit, — An  attorney  of  a  court  of  record  of  an  in- 
fant binds  his  client  as  in  any  other  case  by  a  settlement  or  compromise 
of  a  pending  suit.    C.  <0  A.  B.  B,  Co,  y.  Lammert,  185 

INJUNCTIONS. 
Dissolution  of. 

1.  Damages  on  dissolution  of  injunction,— \l  the  snggestion  of  dam- 
ages are  filed  at  the  time  the  injunction  is  dissolved,  the  hearing  and 
assessment  thereon  may  properly  be  had  at  any  subsequent  term, 
Stinnett  v.  Wilson  et  ah,  88 

2.  Same. — These  suggestions  when  so  filed  take  the  place  of  a  decla- 
ration on  the  bond,  and  should  be  so  framed  as  to  give  the  opposite 
party  notice  of  the  damages  claimed.    Stinnett  v.  Wilson  et  ah,        38 

8.  Dissolution  of  injunction  against  attorneys, — It  is  doubtful  if  a 
court  should  allow  damages  to  solicitors  for  services  in  securing  the 
dissolution  of  an  injunction  against  themselves.  Stinnett  v.  Wilson 
et  al„  '  88 

4.  Evidence — '*  Usual  and  customary  /««;." — In  proving  damages 
upon  dissolution  of  an  injunction,  testimony  that  a  certain  fee  would  be 
**  reasonable  "  is  not  proper  and  sufficient  upon  which  to  base  a  decree. 
It  should  be,  ''What  has  the  defendant  paid  or  become  liable  to  pay, 
and  is  it  the  usual  and  customary  fee  paid  for  such  services?  "  Stin- 
nett V.  Wilson  et  ah,  88 

Generally. 

5.  To  enjoin  city, — Bill  to  enjoin  city  from  increasing  its  indebted- 
ness by  erecting  city  hall  to  cost  35.500,  when  there  is  only  $1,000  in 
city  treasury  or  in  process  of  collection  appropriated  for  such  purposes, 
when  it  is  already  indebted  beyond  the  constitutional  limit.  City  of 
Grayville  v.  Gray,  120 

6.  To  enjoin  nuisance, — A  bill  in  equity  to  enjoin  the  rebuilding  of 
a  privy  by  appellant  within  five  feet  of  appellees'  line,  contrary  to  the 
ordinance  of  the  city.  Heldj  that  in  such  a  case,  where  the  injury  re- 
sulting from  a  nuisance  is  in  its  nature  irreparable  and  would  result  in 
the  loss  of  health  and  permanent  ruin  of  property,  a  court  of  equity  will 
interfere  by  injunction.    Band  v.  Wilber  et  aU,  395 

INNS— See  Negligence. 

INSTRUCTIONS. 
Generally. 

1.  Based  on  evidence, — Instructions  must  be  based  on  the  evidence. 
Snow  V.  Wiggmt  642 
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INSTRUCTIONS. 
Generally.    Confinued. 

2.  Embraced  in  another.-^Kn  instmction  which  is  fully  embraced 
in  another  already  given,  may  pro|)erly  be  refused.  C,  B.  dt  Q,  B.  B, 
Co.  V.  McGaha,  342 

3.  Instruction  as  to  damages. — An  imtruction  which  told  the  jury 
that  appsllee,  who  was  suinqr  for  an  injury  caused  by  a  fell  on  a  side- 
walk, would  be  entitled  to  recover  for  pain  and  anguish,  enumerating 
the  different  elements  of  damagefl,  not,  however,  any  of  an  exemplary 
nature,  if,  etc.,  instead  of  saying  the  jury  may  give  such  damages,  was 
not  erroneous.     Village  of  Sheridan  v.  Hihhard^  421 

4.  Instructions  ignoring  issues, — The  instruction  which  directed  the 
jury  to  find  for  the  defendant  generally,  if  they  found  a  certain  issue  in 
fact  in  its  favor,  entirely  ignoring  the  issues  made  upon  the  first  and 
second  counts  of  the  declaration,  was  erroneous.  East  St.  L.  dtC.  By. 
Co.  V.  Frazier,  92 

5.  Instructions  on  measure  of  damages, — It  is  fatal  error  in  instruc- 
tions on  the  measure  of  damages  not  to  inform  the  jury  in  any  of  the  in- 
structions that  they  should  be  governed  in  the  assessment  ot  damages  by 
the  evidence.    East  St.  L.  db  C.  By,  Co.  v.  Frazierf  92 

6.  Invading  province  o/jurif. — An  instruction  which  in  substance 
tells  the  jury  that  if  dece&sed  did  or  refused  to  do  certain  specified  things 
it  was  negligence,  is  erroneous,  invading  as  it  does  the  province  of  the 
jury.     Citizens  G.  dt  II.  Co.  v.  O'Brien,  231 

7.  Omission. — ^Where  the  court,  in  telling  the  jury  what  should  be 
done  in  a  certain  event,  used  the  expression  **  if  the  jury  find  the  de- 
fendant guilty,  then  they  should  assess  the  plaintiff *8  damages,''  and 
omitted  to  say,  find  it  guilty  under  the  evidence  and  instructions  of  the 
court,  heldj  that  as  the  court  was  not  instructing  the  jury  how  or  from 
what  they  should  find,  which  had  been  done  in  other  instructions,  there 
was  no  error  in  such  omission.     Village  of  Sheridan  v.  Hihhard^    421 

As  to  instruction  on  defective  tools — See  Master  and  Sebvant. 
As  to  instructions  on  habitual  drunkenness — ^See  Diyokcb. 

INSURANCE. 
Fire  insttrance. 

1.  Change  in  title, — A  change  of  title  in  violation  of  the  express 
terms  of  a  policy  of  insurance  would  rendor  it  void.  Forest  City  Ins. 
Co.  v.  Leach  et  al,,  151 

2.  Qunlifi'^ation  as  to  building  being  vacant. — ^Where  a  policy  of  in- 
surance contained  the  condition  that  if  the  building  should  be  ort)e- 
C0IU9  vacant  or  unoccupied  for  the  purpose  indicated,  as  a  dwelling 
hou'^e,  the  policy  should  b3com3  void  unless  consent  was  given  by  the 
underwriters,  it  was  error  for  the  court  to  make  the  liability  dependent 
upon  the  diligence  of  the  assured  to  keep  the  building  occupied.  Such 
qualiQciition  was  not  contained  in  the  policy.  Niagara  Fire  Ins.  Co. 
V.  Drda,  70 

Life  insurance. 

3.  Notice  of  assessment,— The  court  is  of  the  opinion  that  under 
section  five  of  the  by-laws  of  the  Mutual  Aid  Association,  the  duty  of 
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insurance. 

Life  Insurance.  Continuea 
the  company  was  complete  upon  mailing  the  assesssment,  and  that  the 
failure  of  such  assessment  to  reach  the  assured  by  reason  of  its  mis- 
carriage in  the  mail,  or  the  absence  of  the  assured,  would  not  excuse 
non-payment  of  the  assessment  within  the  prescribed  time.  Weakly 
T.  JV.  W.  Ben.  and  MvU.  Aid  Asso.,  827 

INTEREST— See  Ustirt. 
Genekallt. 

1.  Rate  of  Merest, — In  this  State,  where  a  note  draws  a  certain 
rate  of  interest  from  date,  that  same  rate  continues  until  paid.  Btess^ 
ler  et  aU  v.  Harris  et  ah,  430 

JUDGMENT  CREDITOR— See  Debtor  and  Creditor. 

JUDGMENT  BY  CONFESSION— See  Amendments  and  Attachment. 

JUDGMENTS. 
Generally. 

1.  Judgments,  entry  of. — ^The  entry  of  a  judgment  must  either  be 
perfect  in  itself  or  be  capable  of  being  made  perfect  by  reference  to 
other  parts  of  the  record  in  the  case  or  to  papers  on  file  in  the  particu- 
lar action.    Haines  y.  People,  354 

JURISDICTION— See  Chancery. 
Generally. 

1.  Bastardy. — ^A  bastardy  proceeding  is  properly  and  primarily 
within  the  jurisdiction  of  county  courts  at  their  probate  term.  People 
V.  Stevens,  405 

2.  No  jurisdiction. — In  a  direct  proceeding,  where  the  record 
failed  to  show  that  the  plaintiffs  in  error  were  parties  to  the  suit,  or 
that  they  had  any  notice  of  the  filing  of  .the  petition  on  which  the  order 
complained  of  against  them  was  made,  or  that  any  appearance  was 
entered  for  them,  and  there  were  no  findincirs  that  the  court  had  juris- 
diction of  the  plaintiffs  in  error,  held,  that  the  court  had  no  jurisdic- 
tion of  plaintiffs  in  error.    Jackson  v.  Rickard,  507 

JURY. 
Generally. 

1.  Sealed  verdict. — It  is  competent  for  parties  to  stipulate  for  the 
non-attendande  of  the  jurors  where  a  sealed  verdict  is  opened  and  read 
in  court,  but  a  mere  agreement  for  a  sealed  verdict  does  not  have  that 
effect  nor  deprive  the  parties  of  the  right  to  have  the  jury  polled.  A 
rule  of  court  as  to  sealed  verdicts  construed.  St,  L.  F.  dt  T.  H.  R.  R. 
Co.  V.  Faitz,  85 

LANDLORD  AND  TENANT. 
Generally. 

1.  Execution — Distress. — An  execution  levied  on  goods  on  leased 
premises,  prior  to  the  distraint,  takes  precedence  of  any  claim  the  land- 
lord may  have  for  the  rent  of  the  building  in  which  the  goods  are  kept. 
Rowland  V.  Hewitt,  450 
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LANDLORD  AND  TENANT. 
Gexurallt.     Omtinued. 

2.     Where  old  lease  expires, — Where  the  old  lease'  expires,  but  the 

tenant  holds  over,  and  the  landlord  receives  the  rent,  it  is  presumed,  as 

a  luiitter  of  law,  that  the  terms  of  the  old  agreement  are  continued, 

except  so  far  as  it  appears  they  are  modified.    Miller  t.  Bidgely^      806 

As  to  tenant  attorning  to  mortgagee— %qq  MoRTOAGBa. 

LKVY. 
Genera 

1.  Breach  of  shenJTs  bond. — The  levy  by  a  sheriff  upon  the  prop- 
erty of  B,  by  virtue  of  a  writ  against  A,  is  a  breach  of  his  bond.  Jones 
et  ah  V.  People,  SOO 

As  to  damages  upon  mistake  in  levy— See  Damages. 

LEX  LOCI. 
Generally. 

1.  Presumptions. — If,  in  the  State  where  a  contract  is  made,  there 
exists  as  a  principle  of  its  common  law.  established  by  the  decisions  of 
its  courts,  a  leg^il  presumpti  m,  arisinsr  upon  certain  acts  of  parties  to  a 
contract,  which  enters  as  a  rule  of  evidence  into  their  agreement,  com- 
pelling or  implying,  from  what  thoy  do  and  say,  a  cerfeiin  inference 
or  intention,  such  rule  or  principle  of  law  will  not  be  applied  to  the 
contract  in  the  coart-s  of  another  State  where  no  such  presumption  ex- 
ists, unless  upon  the  trial,  proof  of  the  lex  loci  contractus  is  made,  as  a 
fact  to  be  regarded  by  the  court  and  the  jury  in  ascertaining  the  con- 
tract between  the  parties.     West.  Transit  Co,  v.  Hosking  et  al,,     607 

LIENS — See  Mechanic's  Lien  and  Attachment, 

MANDAMUS. 
Generally. 

1.  Apportioning  indebtedness  of  town. — As  to  mandamus  to  compel 
the  meeting  of  town  officials  to  apportion  the  indebtedness  of  a  town, 
where  a  portion  of  ^  its  territory  had  been  transferred  to  an  adjacent 
town.     Town  of  Oran  v.  People,  174 

2.  Petition  for  mandamus.— When  the  answer  to  a  petition  for  a 
writ  of  mandamus  is  sufficient  in  law,  issues  of  fact  should  be  formed 
upon  it  by  further  pleading  even  though  it  traverses  the  allegations  of 
the  petition,  much  more  when  it  introduces  new  matter.  Comm*rs,  etc., 
V.  People,  253 

3.  When  appropriate  remedy.— KvLndfanxa  is  not  an  appropriate 
remedy  to  enforce  the  performance  of  a  duty  by  one  who  does  not 
occupy  an  official  or  quasi-official  relation,  or  for  the  enforcement  of 
contract  rights  of  a  private  or  personal  nature  or  obligati6n;  but  in  a 
case  where  the  duty  is  to  the  public  and  of  a  quasi-official  character,  to 
keep  in  proper  repair  a  portion  of  the  public  highway,  mandamus  will 
lie,  and  it  is  immaterial  that  the  duty  is  imposed  by  a  rule  of  the  com- 
mon law  and  not  by  statute.    Haines  v.  People,  354 

As  to  mandamus  to  compel  highway  commissioners  to  rebuild 
bridges^—See  Roads  and  Bridges. 
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MASTER  AND  SERVANT. 
Generally. 

1.  Employe  claiming  reward, — The  mere  fact  that  appellee  is  an 
employe  of  appellant  does  not  conclude  him  from  claiming  the  offered 
reward.     C.  <it  A.  R.  E,  Co.  v.  Sehring,  222 

2.  Same.-:'**  $500  reward  will  be  paid  to  any  parties  who  will  secure 
the  arrest  and  conviction  of  any  person  who  has  injured  persons  or 
property  by  throwing  stones  or  other  missiles  at  the  trains  of  the  C. 
&  A.  R.  R.  Ck).,"  construed  not  to  cover  a  case  where  an  employe  or 
passenger  became  involved  in  a  personal  diiBculty  with  a  stranger,  nnd 
such  missile  was  thrown  at  him  during,  and  as  a  part  of,  a  personal 
contest.     C.  (t  A.  B.  R.  Co.  v.  Sehnng,  222 

3.  Instructions — Defective  tools, — An  instruction  that  "the  law  re- 
quires the  master  to  exercise  reasonable  care  in  selecting  safe  tools  and 
appliances  which  the  master  is  required  to  furnish  for  his  servants'  use 
in  his  employ;  and  although  a  tool  may  be  in  doubtful  safety  and 
although  its  character  may  be  as  well  known  by  the  servant  as  the  master, 
yet  if  the  master,  knowing  the  defect,  or  if  he  could  have  known  it  by 
the  exercise  of  due  diligence,  commands,  urges  or  induces  the  servant 
to  so  use  the  tool,  and  the  servant  is  injured  by  the  u«e  of  it  while  exer- 
cising due  care  in  his  own  behalf,,  then,"  etc.,  held,  erroneous  in  not 
adding  the  proviso  to  the  rule,  that  if  the  tool  or  implement  was  so  ob- 
viously insufficient  that  no  prudent  man  would  have  used  it,  then  there 
could  have  been  no  recovery.    Moline  Plow  Co.  v.  Anderson^  417 

4.  Tortious  act  of  servant. — ^The  mere  fact  that  a  tortious  act  is  com-- 
mitted  by  a  servant  while  he  is  actually  engaged  in  the  performance  of 
the  service  he  has  been  employed  to  render,  can  not  make  the  ma;»ter 
liable.  Something  mere  is  required.  It  must  not  only  be  done  while 
so  employed,  but  it  must  pertain  to  the  particular  duties  of  that  em- 
ployment.   Keith  V.  Lynch,  574 

MECHANIC'S  LIEN. 
Generally. 

1.  Parties. — ^Under  section  28  of  the  lien  Law,  as  applied  to  liens 
created  by  trust  deed,  the  cestui  que  trust  is  the  real  creditor  intended, 
and  to  postpone  his  lien  to  that  of  the  mechanic  or  material  man,  he 
must  be  made  a  pirty  to  the  proceeding  for  the  enforcement  of  the  lien 
within  the  six  months  therein  limited.  Here  the  cestuis  que  trust  were 
not  so  numerous  nor  so  represented  by  the  trustees  as  to  bring  the  case 
within  the  recognized  exception  to  the  general  rule.  Lamb  v.  Camp- 
hell  et  ah,  272 

2.  Sale  of  land  under. — The  decree  for  the  sale  of  the  land  under 
die  mechanic's  lien  is  reversed,  as  the  court  ordered  all  the  land  sold 
instead  of  the  several  tracts  on  which  the  buildings  were  situate  re- 
spectively.    Van  Lone  et  al,  v.  Whittemore^  447 

MERGER— See  Mortgages. 
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MINING. 
Gknerallt. 

1.  Fire  damp  in  shaft.— The  Courtis  of  opinion  that  the  fourth  aec- 
tion  of  the  statute  entitled  "  Health  and  Safety  of  Miners  **  (Session  Laws 
1883,  p.  114)  is  applicable  to  this  case;  that  the  place  where  tbe  acci- 
dent occurred  was  a  mine  within  the  meaning  of  the  statute,  and  the 
fact  that  the  miners  were  not  actually  mining  coal  at  the  time  does  not 
aflfect  the  question.    Coal  Run  Coal  Co,  v.  Jonett,  365 

2.  5«»Me.— Where  the  cause  of  action  was  in  part  bamsd  on  the  statute 
and  in  part  on  the  failure  of  appellant  to  use  due  care  by  proper  appli- 
ances to  keep  the  shaft  clear  of  fire  damp,  it  was  not  error  to  refuse  in- 
structions as  to  the  doctrine  of  fellow-servants.  Coal  Run  Coal  Co.  v. 
Jonest  965 

8.  Keeping  gates  closed. — ^\^rhere  gates  are  placed  at  the  top  of  coal 
shafts,  as  provided  by  statute,  it  is  thr  duty  of  the  mine  owner  to  use 
reasonable  care  to  prevent  the  gates  or  barb  remaining  open.  Coal  Run 
Coal  Co,  V.  Jones,  365 

4.  Same, — While  the  circumstances  in  this  case  tended  to  show  neg- 
ligence in  not  keeping  the  gate  closed,  tbere  were  not  any  facis  devel- 
oped from  which  willful  negligence  could  be  imputed,  and  it  was  there- 
fore error  to  submit  to  the  jury  the  question  of  willful  ziegligence. 
Coal  Run  Coal  Co.  v.  Jones,  365 

MISTAKE. 

G£NEIIAIX\ 

1.  Duty  qf  clerk  to  correct  error  in  file  mark, — It  is  not  only  the 
right,  but  the  duty  of  a  clerk  of  court  io  correct  an  inadvertent  error  in 
a  file  mark  on  its  difKJovery.    Petty  v.  People,  317 

Payment  of  claims  by  administrator  by  mistake  tcithout  order  qf 
cour/— See  Administration. 

As  to  mistake  in  lery—See  Damages. 

MORTGAGES. 
Chattel  mortgages. 

1.  Authority  to  execute, — Parol  authority  to  execute  a  chattel  mort- 
gage is  sufficient.  Where  one  who  has  parol  authority  to  execute  a 
chattel  mortgage  executes  it  under  seal,  the  seal  is  surplusage.  Cook  v. 
Harrison,  402 

Generally. 

2.  Foreclosure— Title,— Where  a  bill  is  filed  against  mortgagors  to 
foreclose  a  mortgage,  and  a  party  who  claims  the  mortgaged  prem- 
ises under  a  tax  deed  is  made  a  party  defendant,  the  court  should  dis- 
miss the  bill  as  to  such  person.  The  court  has  no  jurisdiction  to 
adjudicate  upon  an  adverse  legal  title  in  such  suit.  The  fact  that  the 
tax  title  was  acquired  after  the  mortgage  does  not  change  the  rule. 
Zitzer  et  al,  v.  Polk  et  al,,  61 

3.  Foreclosure — Mortgagee  in  possession, — ^In  an  attempted  fore- 
closure sale  for  covenants  broken,  which,  through  informality,  or  for 
some  other  reason,  is  ineffective  to  pass  the  legal  title,  the  mortgagee, 
or  his  trustee,  subsequently  in  possession  thereunder,  will  not  be  re- 
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mortgages, 

Generally.    Continued. 
garded  ajs  a  trespasser,  but  as  a  mortgagee  in  possession,  and  might  be 
required,  on  a  bill  to  redeem,  to  account  for  rents  and  profits  to  the 
mortgagor.    Blain  v.  Rivard,  477 

4.  Same — Attornment, — In  such  a  case,  where  the  mortgagee 
claimed  both  the  right  to  the  rents  and  the  control  of  the  land,  and  the 
tenant  on  the  land  made  an  arrangement  to  hold  the  place  for  another 
year,  and  paid  the  mortgagee  the  rent  for  the  current  year,  the  law 
would  in  such  case  protect  the  tenant  against  suit  of  the  mortgagor, 
and  make  him  the  tenant  of  the  mortgagee,  even  without  direction 
from  the  mortgagor.    BJain  v.  Rivardy  477 

5.  Merger, — If  a  mortgage  is  the  oldest  lien,  and  is  for  an  amount 
exceeding  the  value  of  the  premises,  and  the  mortgagee,  to  avoid  the 
expense  of  foreclosure,  takes  a  conveyance  from  the  mortgagor,  a  court 
of  equity  will  not  permit  the  mortgaged  premises  to  be  swept  away 
from  him  by  a  junior  judgment  creditor  without  payment  of  the  mort- 
gage, under  the  pretense  that  its  lien  had  been  lost  by  merger.  Lmv 
man  v.  Lowman  et  aU%  481 

NEGLIGENCE. 
Generally. 

1.  Negligence  of  hotel  proprietor. — ^An  action,  brought  by  appel- 
lee against  appellant  to  recover  damages  for  an  injury  sustained  by  ap- 
pellee  from  falling  down  an  elevator  shaft  which  had  been  left  un- 
guarded. The  premises  were  kept  by  appellant  as  a  lodging  house  and 
appellee,  his  guest,  while  searching  for  a  water  closet  in  the  night  time 
fell  down  this  shaft.  Appellant  did  not  have  the  control  of  the  elevator 
and  never  used  it.  Held,  that  it  was  appellant's  duty  to  have  main- 
tained a  barrier  to  the  entrance  which  lead  to  the  elevator,  Mauzy 
V.  Kinzeh  571 

2.  Negligence  of  railroad  company, — ^Where  appellee,  who  was 
driving  in  a  buggy,  when  near  the  railroad  crossing,  stopped  and 
looked  and  listened  for  an  approaching  train,  and  the  view  of  the  track 
being  obstructed  by  weeds  and  brush  on  the  company's  right  of  way, 
and  no  warning  being  given  by  bell  or  whistle,  she  did  not  see  or  hear 
the  approaching  train  and  started  to  cross,  and  when  within  a  few  feet 
of  the  track  the  train  dashed  by,  frightening  her  horse,  and  the  buggy 
was  upset  and  she  was  injured,  held,  that  the  appellee  used  ordinary 
care  and  that  appellant  was  guilty  of  gross  negligence  in  not  griming  a 
signal  and  in  permitting  the  brush ,  etc,  to  remain  on  its  right  6f  way. 
C,  B.  dt  Q,  R,  R.  Co.  V.  McGaha,  342 

3.  Negligence  of  ttro  companies, — In  case  of  an  accident  caused  by 
a  collision  of  trains  of  two  railway  companies,  the  negligence  of  the 
passenger's  carrier  will  not  prevent  his  recovering  from  the  f  ther  whose 
negligent  act  contributed  to  the  injury.  They  may  be  sued  as  any 
other  wrongdoer,  jointly  or  severally.     Un,  Ry.  dt  T,  Co,  v.  Shaeklett, 

145 

4.  On  railroads,— Where  deceased  was  accompanying  his  stock  to 
its  destination  and  by  the  direction  of  the  train  employes  rode  on  the 
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NEGLIGENCE. 
Generally.  Continued. 
tender  of  the  en^ne,  an  exceedingly  dangerous  position /especially  in  the 
Btockyards.  where  there  were  numerous  tracks  used  by  various  roads 
without  any  rules  or  regulations  governing  the  movement  of  trains, 
and  by  a  collision  of  trains  in  the  stockyards  was  killed,  keJdf  that  un- 
dei;  the  evidence  the  judgment  in  favor  of  deceased's  adininistrator 
was  proper.     Un,  Ry,  <t  T.  Co.  v.  Shacklett,  145 

negotiable  instruments. 

Genera  LLT. 

1.  Agency, — As  to  extent  of  authority  of  agent  to  collect  negotiable 
instruments.    Smith  et  ah  r.  Hall,  17 

2.  Alteration, — Where  appellant  signs  a  note  for  another  as  secu- 
rity, to  enable  him  to  obtain  a  loan  from  appellee,  and  the  latter  accepts 
the  note,  puts  the  date  on  it  and  loans  the  money,  the  putting  the 
date  to  the  note,  cotemporaneous  with  it*  delivery,  would  not  be  such 
a  material  alteration  of  its  terms  as  to  avoid  it,  under  appellant's  pl^ 

that  he  did  not  execute  the  note.     Gill  v.  Hopkins,  74 

3.  Guaranty — Notice  qf  non-payment, — Where  there  is  an  absolute, 
unconditional  agrreement  by  the  guarantor  that  the  note  shall  be  paid  at 
maturity,  upon  the  failure  ot  the  maker  to  pay  it  at  maturity  the  agree- 
ment is  broken  and  the  guarantor  may  be  sued  at  once  on  his  gpiaranty 
without  first  being  notified  of  non-payment.     Pool  v.  Roberta,         438 

4.  Rate  of  interest, — In  this  State,  where  a  note  draws  a  certain 
rate  of  interest  from  date,  that  same  rate  continues  until  paid.  Br  eas- 
ier et  al,  V,  Harris  et  al.,  430 

5.  Taking  promissory  note  after  maturity. — A  person  taking  a  note 
after  its  maturity  receives  it  subject  to  all  equities  existing  between  for- 
mer i)arties  to  the  instrument  whether  apparent  on  the  note  or  not. 
Bradley  v.  Linn  et  ah,  322 

As  to  partner  executing  no/e— See  Partnership, 

NOTICE. 
Generally. 

1.  Guaranty, — ^Where  there  is  an  absolute,  unconditional  agreement 
by  the  guarantor  that  the  note  shall  be  paid  at  maturity,  upon  the  fail- 
ure of  the  maker  to  pay  it  at  maturity  the  agreement  is  broken  and  the 
guarantor  may  be  sued  at  once  on  his  guaranty,  without  first  bein<? 
notified  of  non-payment.    Pool  v.  Roberts,  4c 8 

As  to  notice  of  acceptance  of  guaranty — See  Guaranty. 

2.  Notice  by  form  of  action. — Where  the  form  of  the  action  or  of 
the  pleadings  gives  notice  to  the  opposite  party  to  be  prepared  to  pro- 
duce a  particular  instrument  then  in  his  possession,  if  necessary,  to  con- 
tradict the  evidence  of  the  other  party,  notice  to  produce  the  in?tru- 
ment  is  not  required.    Continental  Ins.  Co,  v.  Rogers,  580 

3.  Notice  to  produce  urriting, — ^As  to  notice  to  produce  writing 
before  offering  secondary  evidence.    Dougherty  v.  Knowlton,  283 

4.  Of  fraudulent  intent. — As  to  notice  of  fraudulent  intent  of 
vendor.     Thompson  et  al.  v.  Z>i#,  75 
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NOTICE. 
Generally.    Continued. 

5.  To  abate  nuisance. — A  grrantee  of  land  with  an  embankment  on 
it  which  obstructs  the  flow  of  water,  can  not  be  made  liable  for  permit- 
ting it  to  remain  in  the  condition  he  fonnd  it,  although  it  works  injury 
to  anotiier,  without  a  notice  to  remove  or  abate  it.  Groffy.  Anken- 
hrandt,  148 

6.  Notice  to  president,— The  court  is  of  opinion  that  the  notice  to 
the  president  of  the  suspended  company  was  not  due  notice  to  the  com- 
pany or  receiver.    Lamar  Ins.  Co.  et  al.  v.  Pennell  et  al.,  212 

As  to  notice   under  the  Road  and  Bridge  Act — See   Roads   and 
Bridges. 
As  to  notice  to  city  of  defective  sidewalk — See  Sidewalks* 

NUISANCE— See  Notice. 

OFFICERS. 
Generally. 

1.  Clerk  correcting  file  mark. — It  is  not  only  the  right,  but  the 
duty  of  a  clerk  of  oourt  to  correct  an  inadvertent  error  in  a  file  mark  on 
its  discovery.    Petty  v.  People,  317 

2.  Default  in  office. — Whore  an  oflScer  has  given  bonds  for  his 
three  terms  of  office  and  aft«r  his  death  a  defalcation  is  discovered,  in 
the  absence  of  proof  as  to  when  default  occurred,  it  will  be  presuinel 
to  have  occurred  durinsr  last  term  of  office.    Pape  et  al.  v.  People,  24 

3.  Removal  of  officers. — As  to  removal  of  officers  by  county  board. 
Randolph  v.  County  Board  of  Pope  Co.,  100 

As  to  action  qf  debt  on  sheriff's  bond — See  Triai^. 

ORDINANCES. 
Generally. 

1.  Merchants  license. — A  city  organized  under  the  provisions  of 
the  general  incorporation  law  has  no  power  to  require  merchants  to 
take  out  a  license  or  to  enact  an  ordinance  containing  such  a  require- 
ment.   Holder  v.  City  of  Galena,  409 

PARTIES. 
Generally. 

1.  Administration. — In  a  petition  to  sell  real  estate  to  pay  debt?,  it 
is  not  necessary  to  make  those  who  may  be  supposed  to  have  claims 
against  the  estate  not  presented  for  allowance,  parties  to  the  petition  ; 
a  compliance  with  the  statuto  is  sufficient.    Lewis  v.  McGraw,         813 

2.  Defendants  not  served. — Where  there  were  several  defendants, 
some  served  and  some  not,  and  the  clerk  in  entering  up  an  order  useil 
the  word  "defendants,''  such  term  would  include  only  those  who  by 
their  own  act  or  the  act  of  the  law  had  been  made  the  subjects  of  juris- 
diction.    Dawson  et  al.  v.  Bridges,  280 

3.  Lien  law. — As  to  parties  under  section  28  of  the  lien  law. 
Lamb  v.  Campbell  et  al.,  272 

PARTNERSHIP. 
Generally. 

1.    Declarations  of  partners.— kp^\\2Ji\»  sued  appellees  as  part- 
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ners  for  certain  goods  furnished  by  the  fonii3r  to  the  latter  as  alleged. 
The  question  at  issue  was  as  to  the  alleged  pirtnarahtp,  which  was  de- 
nied under  oath  by  appellees  after. evidence  hid  be<»n  introduced  ten  i- 
ing  to  establish  such  partnership.  Appellaints  offered  to  prove  the 
declarations  of  appellees,  but  the  court  would  admit  only  such  as  were 
made  when  both  were  present.  Held,  that  this  was  error.  Rogers 
el  aL  V.  Subtle  et  al.,  163 

2.  Partner  executing  notes. — ^The  law  implies  authority  of  one 
partner  to  execute  notes,  or  other  CDrnmercial  piper,  only  where,  from 
the  nature  of  the  partnership,  the  authority  is  necessacy  to  tJie  success- 
ful carrying  on  of  the  ba»in3ss  enqrag.'d  in,  or  when  its  exercise  is  ac- 
cording to  usage  and  custom  in  partnership  enterprises  of  the  like 
character.    Bradley  v.  Linn  et  aL,  322 

3.  Paying  individual  debts  icith  partnership  assets. — Only  cred- 
itors of  an  insolvent  firm  have  a  right  to  object  to  an  arrangement 
whereby  the  notes  and  accounts  of  the  firm  are  turned  over  in  paympnt 
of  a  note  and  discharge  of  a  mortgage  held  by  one  member  of  the  firm 
against  the  other.    Lounnan  v.  Lowman  et  al,f  481 

PAYMENTS. 
Generally. 

1.  Action  to  recover  money  paid, — An  action  on  the  case  by  appel- 
lant to  recover  back  money  paid  to  a  city  for  a  merchant's  license,  where 
it  was  alleged  that  the  city  oificials  fraudulently  represented  that  an  or- 
dinance was  in  existence  requiring  such  license,  etc.  Held,  that  thore 
can  be  no  recovery,  as  the  money  was  paid  without  compulsion  or  du- 
ress, and  not  under  protest,  and  appellant  was  required  at  his  p^ril  to 
know  that  there  was  and  could  be  no  such  ordinance  or  license.  Hod- 
er  V.  Cify  of  Galena,  409 

2.  Application  nf  payments.— In  a  suit  for  balance  due  upon  a  Fe- 
ries  of  transactions,  some  of  which  were  gambling  contracts  and  void 
under  the  statute,  where  the  payments  made  amounted  to  more  than  all 
the  items  that  were  legal  or  recoverable,  the  defendants  woiiMT)e  en- 
titled to  have  their  payments  applied  first  to  the  charges  that  w^re  le- 
gitimate, and  to  repudiate  so  much  of  the  balance  as  remainei  unpaid. 
McCormick  et  al.  v.  Nichols  et  aL,  834 

3.  To  recover  for  payment  qf  taxes,— Where  a  portion  of  a  tax  was 
illegal,  and  no  demand  having  been  made  for  such  tax,  although  a  pre- 
vious demand  was  absolutely  essential  to  enable  the  collector  to  legally 
seize  property,  appellant  paid  the  tax,  protesting,  however,  that  a  por- 
tion of  the  tax  was  illegal,  held,  that  there  was  not  in  this  case  such 
an  immediate  and  u'gent  necessity  for  the  payment  of  the  portion 
of  taxes  cUimed  to  be  illegal  as  to  imply  that  it  was  made  upon  com- 
pulsion.    Conkling  v.  City  of  Springfield,  167 

Payment  of  claims  by  administrator — See  Administration. 

PHYSICIANS. 

GKNETtALIiY. 

1.    Action  for  damages  against  physician. — In  an  action  on  the  case 
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a^innt  a  physician  and  surgeon,  to  recover  damages  for  the  want  of 
ordinary  care,  caution  and  skill  in  his  management  and  treatment  of  a 
broken  leg.  evidence  to  establish  his  reputation  as  an  ordinarily  skillful 
and  learned  physician  and  8ui;geon  is  inadmissible.    Holtztnan  v.  Hoy, 

469 

2.  Instructions. — An  instruction  that  **mere  expressions  of  opinion 
by  defendant  to  phiintifiF  as  to  the  condition  of  his  leg,  and  that  it  was 
doing  all  right-,  should  not  be  considered  by  the  jury  in  decidin^r  as  to 
whether  the  previous  treatment  of  plaintifTs  leg  had  been  proper,'*  was 
properly  refused.    Holtztnan  v.  flby,  459 

3.  What  is  required  of  physician.— The  law  does  not  require  of 
physicians  and  surgeons  the  highest  degree  of  skill,  but  it  demands  that 
they  shall  possess  the  ordinary  skill  of  those  engaged  in  the  profession, 
and  treat  their  patients  with  ordinary  skill  and  care,  and  exercise  their 
best  judgment    Holtzman  v.  Hoyt  ^  459 

PLEADING. 

G£N;f:RALLT. 

1.  Assuwpnt  on  guaranty  of  note. — ^Where,  in  an  action  of  assump- 
sit on  a  guaranty  of  a  promissory  note,  objection  was  made  to  the  in- 
troduction of  the  note  on  the  ground  of  variance,  it  being  described  in 
the  special  counts  of  the  declaration  as  payable  genenilly  instead  of  at 
the  particular  place,  held,  that  the  note  and  contract  of  guaranty  were 
admissible  under  the  common  counts  of  the  declaration.  Johnson  v. 
Glover,  585 

2.  Common  carrier — Statutory  remetfy. — The  treble  damages  al- 
lowed by  section  85,  chapter  114,  of  the  statute,  are  in  the  nature  of  a  pen- 
alty, and  can  only  be  recovered  when  specially  declared  for  in  the  man- 
ner prescribed  by  the  statute*    /.  <lt  St.  L.  R.  R.  dt  C.  Co.  v.  People, 

141 
8.     Construction  unfavorable  to  pleader. — When  the  pleader  is  stat- 
ing his  right  or  deriving  his  tit!  *,  the  construction  most  unfavorable  to 
him  will  be  adopted  when  there  are  in  the  plea  allegations  which  are 
«*qui vocal  or  uncertain.    May  v.  First  Nat.  Bk.,  604 

4.  Demurrer. — An  action  on  the  case  for  maintaining  and  continu- 
ing an  embankment  obstructing  the  flow  of  water.  Held,  that  under 
the  rules  of  pleading  the  court  must  assume  from  the  plea  that  the  de- 
fendant is  not  responsible  for  the  erection  of  the  embankment,  and  no 
notice  to  remove  or  abate  it  being  averred,  the  demurrer  to  the  plea 
was  properly  sustained.     Groffy.  Ankenhrandt,       i  148 

5.  Pleading  special  damages. — Special  damages  are  not  implied  by 
law,  do  not  necessarily  accrue  from  the  injury  complained  of,  and  must 
be  specially  stated  and  claimed  in  the  declaration.  Buckley  v. 
Holmes^  510 

6.  Pleas  to  jurisdiction. — ^Pleas  to  the  jurisdiction  of  the  court,  the 
disability  of  the  plaintiff  or  defendant,  must  preclude  all  pleas  to  the 
action  itself  in  bar  thereof.     Oliver  et  al.  v.  Cochran ,  236 

7.  Raising  question  qf  intestate'* s  domicile. — If  a  defendant  wishes 
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Gknekallt.     Continued, 
to  go  further  than  a  mere  denial  of  the  gnmt  of  adminiJitTation  and 
rai^e  the  question  of  the  domicile  of  the  intestate  at  the  time  oi.  his 
death,  it  can  only  be  done  by  a  special  plea  setting  forth  the  facts. 
Oliver  et  al.  v.  Cochft-nn,  .  236 

8.  Statute'  of  Limitations. — ^Where  the  first  declaration  alleged  a 
c<iu<<e  of  action  against  appellant  as  a  common  carrier,  for  a  refusal  to 
furnish  earn  to  transport  freight,  and  the  amended  d(*claration  declared 
under  sections  84  and  85,  chapter  114  ot  the  stiitute,  for  treble  damages, 
held,  that  the  two  years  Statute  of  Limitations  is  a  good  plea  in  the 
amended  dcdaration;  otherwise  treble  damages  could  be  recovered  on 
i\  (bclarition  filed  at  any  time  within  five  years  by  bringing  the  action 
in  the  firnt  instance  for  single  damages  and  then  amending.  /.  d"  St. 
L.  R,  R.  dtC.  Co.  V.  People,  141 

9.  Trespass  on  the  ease. — ^An  action  of  **  trespass  on  the  case  on 
promii»e8 . ' '  The  declaration  alleged  a  contract  by  the  defendant  to  man  - 
ufacture,  sell  and  deliver  to  the  plaintiff,  for  $8,  a  mattress,  to  be  made 
of  clean,  fine  wool,  a  breach  of  such  contract  and  consequent  damages. 
Disregarding  the  averments  of  misrepresentation  and  fraud,  held^  that 
the  declaration  was  a  sulficient  declaration  in  assumpsit,  and  as  the  evi- 
dence tended  to  support  the  plaintiff*8  action*  as  alleged  in  the  declara- 
tion, it  was  error  to  instruct  the  jury  to  find  for  the  defendant.  Sher- 
burne V.  Tohtif  Furniture  Co.,  615 

As  to  form  of  action  or  pleadirgs  as  notice  to  produce  instrument — 
See  Notice. 

PLEADINGS  IN  CHANCERY— See  Chancery. 

POSSESSION. 
Transfek  op. 

1.  Sale  to  creditors. — A  debtor,  becoming  embarrassed,  sold  hw  en- 
tire stock  of  goods  to  certain  of  his  creditors,  and  gave  them  a  bill  of 
sale,  and  the  creditors,  by  written  appointment,  authoriaed  appellee,  a 
creditor,  to  conduct  the  business.  P')«es8ion  of  the  store  was  given  to 
appellee,  who  opened  a  new  set  of  books,  took  down  the  debtor's  sign 
but  did  not  put  up  another,  employed  the  former  clerks,  paid  the  rent, 
etc.  Replevin  was  brought  by  a  creditor  not  participating  in  this  ar- 
rangement, and  this  suit  is  for  damages  for  the  goods  seized  by  the 
sheriff  under  such  writ.  No  question  was  made  as  to  the  good  faith  of 
the  sale,  but  the  question  at  issue  whether  the  sale  by  the  debtor  was 
followed  by  such  a  transfer  of  possession  as  to  vest  the  title  to  the  prop- 
erty in  the  appellee,  is  decided  in  favor  of  appellee.     Ware  v.  Hirsch^ 

274 

PRACTICE. 

GESNERALI.r. 

1.  Admission  of  eridenee. — It  is  a  matter  of  discretion  with  the 
trial  court  whether  a  party  will  be  permitted  to  give  further  evidence 
after  his  case  has  been  closed  and  the  exercise  of  such  discretion  is  not 
ordinarily  subject  to  review.    Mauzy  v.  Kuizely  571 
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2.  Affidavit  for  continuance. — An  aflSdavit  for  continuance  must 
show  re^isonable  diligence  in  every  direction  wherein  it  is  claimed  the 
party  is  unprepared  for  trial.  It  is  addressed  to  the  discretion  of  the 
trial  court  whose  action  in  refusing  the  application  can  not  be  assigned 
for  error  unless  it  is  apparent  that  such  discretion  has  been  abused.  N. 
W.  Ben.  dtMut,  Aid  Asso,  v.  Prim,  224;  Johnson  v.  Glover ,  585 

3.  Same — Counsel  engaged  in  another  suit. — The  affidavit  stating 
that  counsel's  presence  was  necessary  in  the  trial  of  the  suit  inasmuch 
as  he  alone  thoroughly  understood  the  facts  of  the  case,  and  that  he 
would  be  engaged  in  the  trial  of  another  suit  at  that  time,  was  not 
sufficient  to  warrant  a  continuance.  N,  W.  Ben.  a^  Mut.  Asao.  v. 
Prim,  224 

4.  Amendments. — ^Where  the  declaration  has  been  materially 
amended,  the  defendant  has  the  right  to  file  additional  pleas,  and  a  re- 
fusal to  permit  him  to  file  appropriate  pleas  would  bs  error.  The  court 
inclines  to  the  opinion,  however,  that  this  rule  does  not  apply  until  the 
amendment  is  actually  placed  on  file ;  that  mere  leave  to  amend  does 
not  constitute  an  amendment.    Johnson  v.  Glover ^  585 

6.  Appeal  dismissed  for  want  of  prosecution. — When  the  bill  of 
exceptions  states  that  the  appeal  was  dismissed  for  want  of  prosecution, 
it  is  fair  to  presume  that  the  appellant  in  some  way  indicatr^d  to  the 
court  that  he  would  not  press  his  appeal.  The  mere  fact  that  he 
excepted  to  the  action  of  the  court  is  not  sufficient  to  rebut  such  pre- 
sumption. The  matter  relied  upon  as  a  reason  why  the  appeal  was 
improperly  dismissed  should  be  expressly  shown.  De  Leuw  v.  Carri- 
gan,  193 

6.  Same. — ^An  appeal  may  be  dismisred  for  want  of  prosecution 
where  the  appellant  is  present  and  signifies  that  he  will  not  prosecute 
tlie  appeal  further.    De  Leuw  v.  Carrigan^  193 

7.  Bill  of  exceptions. — Failure  to  preserve  the  evidence  in  the 
record  is  fatal  on  appeal.    Stinnett  v.  Wilson  etal.,  38 

8.  Briffs. — Briefs  in  type-writing  are  not  in  compliance  with  rule 
22  of  this  court.    Carroll  v.  Holmes^  564 

9.  Defendants  not  served. — Where  there  were  several  defendants, 
some  served  and  some  not,  and  the  clerk  in  entering  up  an  order  used 
the  word  "defendants,"  such  term  would  include  only  those  who,  by 
their  own  act  or  the  act  of  the  law,  had  been  made  the  subjects  of  juris- 
diction.   Dawson  et  al.  v.  Bridges,  280 

10.  Impeaching  witness. — A  party  to  avoid  a  continuance,  having 
admitted  that  a  witness  would  swear  to  the  facts  stated  in  an  affidavit 
for  continuance,  can  not,  on  the  trial,  introduce  evidence  of  ad?nissions 
made  outside  of  court  by  the  witness  whose  testimony  was  referred  to 
in  the  affidavit  for  continuance,  for  the  purpose  of  impeaching  him. 
C.  dt  A.  R.  R.  Co.  V.  Lammerty  135 

11.  Judge  absent  temporarily. — It  is  irregular,  but  not  ground 
for  reversal,  in  the  absence  of  evidence  that  the  party  complaining 
is.dciina^^ed  thereby,  for  the  presiding  judge  to  temporarily  absent  him- 
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self  from  th3  court  room,  leaWng  a  member  of  the  bar  upon  the  bench 
during  the  profrress  of  the  argument  to  the  jury.  Murphy  v.  Peo- 
pie,  125 

12.  Jurisdiction. — Where  it  was  nrtfed  by  appellant  that  the  court 
erred  in  permitting  the  summons  to  be  amended  by  attaching  the  seal, 
heldt  that  after  submitting  to  the  jurisdiction  of  the  court  by  filing  hia 
pleas,  the  appellant  can  not  be  heard  upon  this  question.  Gullett  et  al. 
V.  Otey,  182 

13.  Letters  qf  administration. — ^Where,  under  the  issues,  no  proof 
of  letters  of  administration  was  necessary,  an  error  committed  by  the 
court  in  admitting  such  letters  would  be  immaterial.  Un.  Ry.  dt  T. 
Co.  V.  Shaeklett,  ,  145 

14.  Motion  to  suppress  depositions. — A  motion  to  suppress  deposi- 
tions made  two  days  before  the  trial  is  in  apt  time.  Everingham  et  al. 
V.  Lord,  565 

15.  Nul  tiel  record. — ^The  issue  on  a  plea  of  nul  tiel  record  is  for  ih^ 
court  and  not  for  a  jury.    Petty  v.  People,  317 

16.  Objection  too  late, — ^Where  the  ruling  complained  of  in  this 
court  was  not  one  of  the  grounds  on  which  a  new  trial  was  asked,  the 
p  nnt  can  not  now  be  urged.    Miller  y.  Ridgely,  306 

17.  Objection  too  late. — ^The  objection  that  the  action  should  have 
been  in  the  name  of  the  heir  instead  of  the  administratrix,  nrged  for 
the  first  time  in  this  court  upon  the  second  trial  here,  comes  too  late. 
Oliver  et  al.  v.  Cochran,  236 

18.  Objection  too  late. — ^The  objection  that  assumpsit  will  not  lie 
upon  the  case  made  by  plaintiffs,  comes  too  late  in  this  court.  Citizens 
G.  df  H.  Co.  V.  Granger,  201 

19.  Recalling  jury. — ^Where,  after  the  jury  had  retired,  the  court, 
upon  its  own  motion,  caused  the  jury  to  be  recalled  and  allowed  the 
appellee  to  put  a  question  to  a  witness  which  had  been  proposed  while  the 
witness  was  on  the  stand  before  the  evidence  was  closed,  but  the  court 
hivd  then  declined  to  parmit  the  question  to  be  asked,  held^  that  the  re- 
calling of  the  jury  was  a  matter  resting  in  the  sound  discretion  of  the 
court.     Ware  v.  Hirsch,  277 

20.  Re-instafement  of  cause,  after  term  expires. — A  case  may  be  re- 
insUted  for  further  proceedings  after  the  lapse  of  a  term  upon  notice  to 
the  proper  parties;  and  if  the  parties  appear  to  the  cause  after  it  has 
been  re-instated  and  participate  in  the  subsequent  proceedings  without 
objections,  want  of  notice,  and  the  regularity  of  the  re-instatement  will 
be  treated  as  waived.    Stinnett  v.  Wilson  et  al.,  88 

21.  Re-reference  of  cause.— The  power  given  to  the  couyt  by  section 
1,  chapter  117,  R.  S.,  is  a  discretionary  power  with  the  exercise  of  which 
the  court  will  not  interfere,  unless  it  is  clearly  shown  that  it  has  been 
abused.    Pape  et  al.  v.  People,  24 

22.  Right  to  open  and  close  ease. — ^The  party  against  whom  judg- 
ment would  be  given,  in  case  no  proof  was  offered  on  either  side,  has 
the  burden  of  proof  and  the  right  to  open  and  close  the  case.  Car- 
penter V.  First  Nat.  Bk.,  549 
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23.  Sealed  verdict, — It  ia  competent  for' parties  to  stipulate  for  the 
non-attendance  of  the  jurors  where  a  sealed  verdict  is  opened  and  read 
in  court,  but  a  mare  agreement  for  a  sealed  verdict  does  not  have  that 
effect  nor  deprive  the  parties  of  the  right  to  have  the  jury  polled.  A 
rule  of  court  as  to  sealed  verdicts  construed.  St,  L.  V.  <0  T.  H.  B.  B, 
Co,  V.  Faitz,  85 

24.  Where  no  written  proposition  nuhmUted, — ^This  court  is  re- 
quired to  examine  the  evidence  in  order  to  say  whether  there  is 
sutficient  to  sustain  the  verdict.  It  is  not  precluded  from  so  doing  be- 
cause no  written  propositions  were  submitted  to  the  trial  court,  and  if 
it  appears  that,  applying  the  law  to  the  undisputed  facts,  the  judg- 
ment is  clearly  wrong,  the  judgment  must  be  reversed.  A I  sop  v.  0,  ^ 
M,  Ry,  Co.,  292 

PRESCRIPTION. 
Generally. 

1.  Public  highway  by  prescript  ion. —To  establish  a  highway  by 
prescription  it  most  ba  shown  th:it  the  use  of  it  as  such  has  b3en  public 
for  twenty  ye.irs,  adverse  or  undar  claim  of  right,  unintarrupteJ,  with 
the  acquiescence  and  yet  without  agreainent  of  th3  owner  of  the  land 
made  within  that  period.  As  a  rule,  the  public  use  of  it  for  that  period 
as  a  highway,  unexplained,  will  raise  a  presumption  of  the  other  con- 
ditions stated  and  shift  the  burden  of  proof  as  to  them.  Toot'  v.  City 
qf  Decatur,  204 

2.  Same — Exceptions. — An  exception  to  the  above  rule  is  recognized 
in  the  case  of  wild  and  uninclosed  land  and  where  an  open  way  in  a 
town  or  village  is  affirmatively  shown  to  have  been  so  made  or  left  by 
the  owner  for  his  private  use  though  the  public  also  may  have  used  it 
without  objection  by  him,  and  where  thb  object  and  purpose  are  mani- 
fested from  the  way  itself  or  its  especial  relation  to  his  other  premises. 
Too/  V.  City  of  Decatur,  204 

3.  Same — Interruption  to  defeat  right. — The  interruption  to  defeat 
the  right  by  prescription  must  be  an  interruption  of  the  right  and  not 
simply  of  the  use  of  possession.     Toofy.  City  of  Decatur,  204 

4.  Same — Levy  of  taxes. — ^The  levy  and  collection  of  taxes  on  the 
land  by  the  city  against  the  owner  is  not  conclusive  against  the  claim 
that  it  is  a  public  highway.     Toof  v.  City  qf  Decatur,  204 

PRESUMPTIONS— See  Bill  of  Exceptions  and  Lex  Loci. 

RAILROADS. 
Generally. 

1.  Custom  or  usage, — Custom  or  usage  in  the  shipment  of  certain 
classes  of  freight  may  fix  the  liability  of  a  carrier  for  a  refusal  to  trans- 
port that  kind  of  freight  in  conformity  to  the  custom,  but  custom  and 
usage  can  not  be  held  to  extend  the  terms  of  a  penal  statute.  I.  (£•  St. 
L,  R.  R.  <t  C,  Co.  V.  People,  141 

2.  Duty  in  construction  of  trac^cs  and  adjacent  buildings, — ^The  law 
imposes  upon  a  railroad  company  the  duty  of  constructing  its  tracks  and 
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EAILROADS. 
Generaixt.  Continued. 
adjacent  bulldinga  so  that  its  employes  will  not  be  exposed  to  extra 
hiizard  in  the  performance  of  their  duties.  Under  the  evidence  in  this 
case  the  railroad  company  was  guilty  of  gross  negligence  in  permitting 
the  shed  in  question  to  b?  in  such  dangerous  proximity  to  the  track.  /. 
dt  St.  L.  R.  R.  Co.  V.  Whalen,  116 

3.  Killing  stock, — Where  stock  get  upon  the  track  through  a  defect- 
ive fence,  where  tha  r«iilroad  company  are  by  law  required  to  fence, 
and  stray  upon  the  track,  but  the  injury  is  inflicted  at  a  point  where  a 
fince  is  not  required,  the  company  is  liable  without  proof  of  negligenca 
in  the  manasrement  of  the  train.    AUop  v.  0.  dt  M.  Ry.  Co.,  292 

4.  Negligence  of  tico  railroads. — In  case  of  an  accident  caused  by  a 
collision  of  trains  of  two  railway  companies,  the  negligence  of  the  paf- 
senflfer's  carrier  will  not  prevent  his  recovering  from  the  other  whose 
negligent  act  contributed  to  the  injury.  They  may  be  sued  as  any  other 
wrongdoer,  jointly  or  severally.     Un.  Ry.  <&  T.  Co.  v.  Shacklettj      145 

6.  Refusal  to  furnish  cars — Pleading. — The  treble  damag^^s  allowed 
by  section  85,  chapter  114  of  the  statute,  are  in  the  nature  of  a  penalty, 
and  can  only  be  recovered  when  f>pecially  declared  for  in  tlie  manner 
prescribed  by  the  statute.    /.  c^  St.  L.  R.  If.  dt  C.  Co.  v.  People,      141 

6.  Same — Statute  of  Limitations. — Where  the  first  du'elaration  al- 
leged a  cause  of  action  against  appellant  as  a  common  carrier,  for  a 
refu«iil  to  furnish  cars  to  tran-jport  freight,  and  the  amendad  declara- 
tion declared  under  sections  84  and  85,  chapter  114  of  the  statute,  for 
treble  damages,  held,  that  the  two  years  Statute  of  Limitations  is  a  good 
plea  to  the  amended  declaration;  otherwise  treble  damages  could  be  rf»- 
covered  on  a  declaration  filed  at  any  time  within  five  years  by  bringing 
the  action  in  the  first  instance  for  single  damages  and  then  amending. 
1.  4:  St.  L.  R.  R.  dt  C.  Co.  v.  People,  141 

7.  Same — Statute  construed. — ^This  statute,  imposing  a  liability  for 
treble  damages,  is  highly  penal  and  must  be  strictly  construed.  The 
language  **  as  shall  within  a  reasonable  time  previous  thereto  be  ready 
or  he  offered  for  transportation,"  can  not  be  extended  so  as  to  include 
coal  in  the  earth,  to  be  dug  and  raised  from  the  mine  after  cars  are  fur- 
nished.   /.  (t  St.  L.  R.  R.  dt  C.  Co.  V.  People,  141 

RATIFICATION. 
Generally. 

1.  Must  return  consideration. — ^A  party  can  not  repudiate  the  acts 
of  another  done  in  his  interest  and  on  his  behalf  and  at  the  same  time 
retain  the  fruits  of  the  act.    Forest  City  Ins.  Co.  v.  Leach  et  ah,    151 

RECOGNIZANCE, 
Generally. 

1.  Return. — A  recognizance  for  appearance  at  a  certain  term  of  the 
•*  Criminal  Court  of  Adams  county,"  when  the  only  court  of  said  county 
which  could  have  jurisdiction  of  the  offense  charged  was  the  circuit 
court,  is  sufficient  under  the  statute.     Petty  v.  People,  817 

2.  Returnable  to  second  term. — ^A  recognizance  in  a  criminal  case 
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RECOGNIZANCE. 
Genbrallt.     Continued. 
may  properly  be  made  returnable  to  a  second  term  .of  court  when  the 
intervening  first  term  is,  by  a  rule  of  court,  duly  entered  to  be  devoted 
wholly  to  civil  business.    Petty  v.  People,  317 

3.  Variance,— The  recital  in  a  aci,  fa.  that  a  forfeited  recogrnizance 
is  signed  by  *•  Thomas  J.  Petty,"  when  the  recognizance  itself  is  signed 
**T.  J.  Petty  "  is  not  a  variance,  if  the  instrument  otherwise  answers 
the  description  given.    Pttty  y.  People,  317 

RELEASE— See  Dsbtob  and  Cbbditor. 

REPLEVIN. 
Gekbrallt. 

1.  Suit  on  replevin  bond, — ^When  suit  is  instituted  upon  a  replevin 
bond,  and  the  appellant  seeks  to  defeat  a  recovery  upon  the  .ground 
that  the  merits  of  the  controversy  were  not  tried,  the  burden  as  to  the 
right  of  property  rests  upon  him,  the  same  as  in  the  replevin  suit. 
Gullett  et  al,  v.  Otey,  182 

As  to  replevin  where  goods  have  been  obtained  by  fraudulent  repre^ 
sentations—See  Veitoor  and  Vendee. 

RESCISSION  OP  CONTRACT— See  Vendor  and  Vendee.' 

REWARDS— See  Master  and  Servant. 

ROADS  AND  BRIDGES. 
Bridges. 

1.  Building  bridge — County  furnishing  aid, — It  is  not  a  condition 
precedent  under  section  19  of  the  act  of  1883,  relating  to  roads  and 
bridges,  that  the  money  should  have  been  provided  prior  to  the  action 
of  the  board  of  supervisors,  making  the  conditional  order  payable  only 
when  the  town  asking  aid  shall  furnish  the  other  half  of  the  required 
amount.    Bd,  of  Supervisors  v.  People,  495 

2.  Same, — ^The  commissioners  having  done  all  which,  under  the  law , 
(Act  of  1883,  §  19)  they  are  required  to  do,  to  entitle  them  to  the  grant- 
ing of  their  petition  conditionally  upon  the  town  asking  aid  furnishing 
the  other  half  of  the  required  amount,  a  writ  of  mandamus  is  awarded 
against  the  supervisors.     Bd.  qf  Supervisors  v.  People,  495 

8.  Constructing  raee-way  for  private  use. — Where  proprietors  and 
owners  of  a  mill-dam,  by  license  or  with  the  acquiescence  of  the  public 
authorities,  construct  a  race-way  across  the  public  highway  for  their  own 
private  use  and  for  the  purx>06e  of  availing  themselves  of  water  power, 
they  assume  the  burden,  not  only  of  building  a  bridge  across  the  ditch 
they  dig  or  otherwise  restoring  the  highway  so  as  not  to  interfere  with 
the  rights  of  the  public,  but  also  of  keeping  the  bridge  in  repair,  and  re- 
building when  necessary.  And  this  duty  to  repair  is  imposed  upon  their 
grantees,    Haines  v.  People,  854 

4.  Same. — ^Mandamus  will  lie  to  enforce  the  performance  of  such 
duty.    Haines  v.  People,  854 

5.  Discretion  qf  highiray  commissioners — Mandamus. — The  duiy  of 
highway  commissioners  as  outlined  in  sections  two  and  five  of  Road  and 
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ROADS  AND  BRIDGES. 
Bridobs.    Continued. 
Bridge  Act  ol  1883,  ib  general  in  its  terras,  and  its  performance,  as  to 
time,  manner  and  extent  of  repair,  is  necessarily  in  Bome  measure  con- 
ditional and  discretionary,  and  ia  not  the  subject  of  mandamus.    Com" 
miamfmerSi  etc,  y.  People,  253 

6.  Mandamus  to  compel  rebuilding  of  hridae. — ^A  petition  lor  a 
mandamus  to  compel  highway  conuniFSi oners  to  rebuild  certain  bridges, 
which  on  demand  they  had  refused  to  do.  Held^  that  mandamus  will 
not  lie  in  this  caae  inasmuch  as  the  commissioners  were  without  the 
means  and  without  ability  by  taxation  to  procure  the  means  required  to 
build  the  bridges.  The  order  of  the  court  attempting  to  control  the 
discretion  of  the  commisBioners  in  the  application  of  the  fimd  on  hand 
isreyersed.    Commission  era,  ete.,Y,  People,  253 

7.  Mandamus — Section  14  of  act. — Mandamus  will  not  lie  to  com- 
pel highway  commimioners  to  ieyy  a  tax  under  section  14  of  the  Road 
and  Bridge  Act  of  1883.    Comm^rs,  etc.,  y.  People,  253 

8.  Mandamus — Bridge  act. — A  petition  for  mandamus  to  compel 
the  board  of  superyisore  to  make  an  appropriation  in  aid  of  the  repair- 
ing of  a  bridge.  The  application  for  aid  was  made  under  section  19  of 
the  Road  and  Bridge  Act  of  1883.  On  demurrer  to  the  petition,  held, 
that  the  petition  shows  a  i>rf ma /a<n«  case  for  a  mandamus;  that  the 
language  used  in  section  19  does  not  clothe  the  board  of  supervisors 
with  the  right  to  determine  conclusively  whether  the  dui^  of  making 
the  appropriation  asked  has  arisen.  Distinguished  from  the  case  of 
People  y.  Dental  Examiners,  110  111.  180.  People  y.  Bd.  of  Supervi- 
sors, 264 

Roads. 

9.  Costs. — It  was  error  to  award  costa  against  the  commissioners 
personally.    CommWs,  etc.,  y.  Hohlit,  259 

10.  Highway  commissioners— Jurisdiction. — ^It  is  the  petition  as 
filed  that  gives  jurisdiction,  and  determines  the  character  of  the  road 
applied  for,  and  the  mere  fact  that  in  the  proceedings  it  is  afterward 
designated  as  a  private  road  can  neither  oust  the  conmussioners  of 
jurisdiction  nor  destroy  the  force  of  the  original  petition.  Looby  et  al. 
v.  Austin  et  al.,  325 

11.  Order  qf  board. — ^The  mere  fact  that  the  order  of  the  county 
board  requires  something  to  be  done  by  the  petitioners  which  the  board 
has  no  right  to  compel,  can  not  destroy  the  jurisdiction  of  the  board  to 
grant  the  prayer  of  the  petition  if  the  public  interest  demands  it.  The 
condition  in  such  order  that  the  costs  and  damages  be  paid  by  the  pe- 
titioners will  not  render  the  whole  order  void.    Rich  et  al.  y.  Oow,   81 

12.  Questions  as  to  necessity  of  road.— Whether  a  proposed  road 
will  be  more  expensive  to  keep  in  repair  than  the  old  one,  or  whether  a 
public  necessity  for  the  new  road  exists,  are  questions  for  the  county 
authorities  charged  by  statute  with  the  duty  of  determining  them 
before  making  the  order  establishing  the  road,  and  their  conclusions 
thereon  are'not  a  subject  of  review  by  the  courts  in  a  collateral  pro- 
ceeding.   Bich  et  al.  v.  Gow,  81 
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roads  and  bridges.  '  \\ 

Roads.    Continued,  ^^N*^ 

13.  Road  and  Bridge  Act — JW97ic«.— The  notice  required  to  be  giron 
by  the  commiBsioners  of  high  wars  under  section  83  of  the  Road  and 
Bridge  Act  of  1883,  is  jurisdictional,  and  unless  it  has  been  given,  the 
commissioners  are  not  authorized  to  act.    Comm^rs,  etc^  Y»Hobliti  259 

14.  Same,— The  designation  of  a  general  locality  or  one  embracing 
others  commonly  known  as  places,  without  the  particular  place,  is  not 
a  substantial  compliance  with  the  statute.  The  notice  in  this  case  held 
defective,  both  as  to  time  and  place.    CommWa,  ete.y  v.  Hohlitf        259 

15.  Same — Damages, — ^Whefe  all  that  was  shown  upon  the  subject 
of  damages  accruing  to  appellee  (Road  and  Bridge  Act,  §§  39,  40,  41) 
was  set  forth  in  the  following  recital  in  the  commissioners*  final  order 
"  that  the  route  of  said  road,  so  far  as  it  passes  over  appellee's  lands 
(describing  the  land),  passes  wholly  upon  an  old  established  route  which 
was  duly  laid  out  and  opened  many  years  since,  and  has  been  a  public 
highway  since  1870,  that  appellee  has  personally  released  all  damages 
accruing  to  him  from  laying  out  a  road  along  said  route  through  his 
land,'*  the  court  is  of  the  opinion  that  this  is  not  competent  evidence 
of  what  is  Bo  recited.    Comm'rs,  etc.,  ▼.  HohW,  259 

As  to  public  highway  by  prescription — See  Prbscription^. 

SALE— See  Vestdor  aio)  Vendee. 
Generally. 

1.  Illegal  sale, — ^Where  a  substantial  part  of  the  demand  upon 
which  a  judgment  was  based  was  for  the  price  of  certain  intoxicating 
liquors  sold  at  retail  and  in  violation  of  law,  the  vendor  having  no 
license  therefor,  held,  that  the  vendor  had  no  cause  of  action  as  to  the 
liquors  sold  in  violation  of  law.    Farrow  v.  Vedder,  305 

2.  Sale  to  creditor. — ^Afl  to  sale  of  stock  of  goods  to  creditors. 
TT  *•/•  ^.  JTfVwA,  274 

Good  sold  by  sample — See  Wabrantt. 

SCHOOLS. 
Generallt. 

1 .  Leasing  of  school  room  by  board, — ^The  leasing  of  a  school  room 
by  the  board  oE  education  for  temporary  use  for  school  purposes,  where 
there  is  no  permanent  school  building  in  the  district,  or  where  the 
school  buildings  are  insufficient  to  accommodate  all  the  children  entitled 
to  attend,  is  not  within  the  express  prohibition  of  the  proviso  to  section 
80  of  the  statute  relating  to  schools,  and  this  court  is  not  disposed  to 
extend  it  by  construction  so  as  to  include  it.  Millard  v.  Bd,  of  Edu- 
cation, 48 

2.  Religious  exercises, — As  to  religious  exercises  before  school. 
Millard  v.  Bd,  qf  Education,  48 

8.  Renting  part  of  church  for  school,— The  paying  of  rent  to  a 
church  organization  for  the  use  of  a  room  for  school  purposes,  is  not 
such  an  appropriation  or  aid  to  the  church  as  comes  within  the  prohib- 
ition of  our  constitution.    Millard  v.  Bd.  qf  Educaiion^  48 

SEALED  VERDKTT— See  Jury. 
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sidewa;«™- 

DEFEClfS^HsiBEWALKB. 

1.  Nof  ice.— In  caae  of  a  rait  for  an  injury  by  a  fall  on  a  defective 
sidewalk,  an  instruction  which  stated  in  general  terms  the  duty  of  a  city 
to  use  ordinary  care  and  diligence  in  the  erection  and  maintenance  of 
its  sidewalks,  but  which  omitted  the  circumstance  of  notice  to  the  city 
of  a  defective  Ridcwalk,  is  not  erroneous  where  the  question  of  notice 
was  brought  out  in  other  instructions.  Village  qf  Sheridan  t.  Hib- 
hard,  421 

SPECIAL  ASSESSMENT-See  Taxes, 
SPECIFIC  PERFORMANCE. 
Generally. 

1.    For  sale  of  land.— The  court  finds  in  this  case  that  the   title   to 

the  lots  contracted  for,  although  not  deducible  from  the  government,  is 

good  boyond  reasonable  doubt,  and  affirms  the  decree  for  specific  per- 

'  forinance.     Crowell  et  al,  v.  Druley,  609 

STATUTE  OF  LIMITATIONS. 
Genkrallt. 

1.  Coiti'iuing  aga'met  h?ir8, — ^The  Statute  of  Limitations  under  the 
twenty  year  clau%  having  begun  to  run  against  any  person  before  his 
death  would  continue  against  any  of  his  heirs,  notwithstanding  they 
might  be  minors.    Crotcell  et  al.  t.  Druley,  509 

2.  Exception  to  the  Statute  of  Limitations, — ^In  order  to  bring  a  case 
within  the  exception  made  by  section  22  of  the  Statute  of  Limitations, 
the  law  requires  reasonable  diligence.  Where  relations  of  trust  and 
confidence  exiBt,  a  lesser  degree  may  be  reasonable  than  would  be  if 
the  parties  were  strangers  or  dealing  at  arm's  length.  Faith,  however 
sincere,  which  neglects  work  where  reason  demands  it,  is  not  accepted 
by  the  law  as  a  substitute  for  diligence.     Vigus  v.  O'Bannon,  241 

3.  Municipal  corporation. — ^The  sovereign  is  not  wiUiin  the  Statute 
of  Limitations,  and  this  exemption  has  been  held  to  include  public 
rights  of  and  property  held  in  trust  for  public  use  by  municipal  cor- 
porations, but  it  does  not  include  contracts  or  mere  private  rights,  and 
as  to  these  latter,  the  statute  may  be  interposed  against  municipal  cor- 
porations as  well  as  against  private  persons.     Town  qf  Oran  v.  People^ 

174 
As  to  Statute  qf  Limitations  not  running  against  trust  fund— See 
Taxes. 

STATUTES. 
Generally. 

1.  Administration. — As  to  construction  of  section  67,  Ch,  8,  R.  S., 
regarding  claims  not  due.    Dunnigan  v.  Stevens^  310 

2.  Dram  Shop  Act. — Sections  9  and  10  of  the  Dram  Shop  Act  do  not 
include  those  having  only  a  reversionary  and  contingent  interest. 
Castle  V.  Fogerty,  AA2 

8.  Mining. — As  to  construction  of  the  fourth  section  of  the  statute 
entitled  **  Health  and  safety  of  miners.'*    Coal  Run  Coal  Co.  v.  Jones, 

865 

4.  JBai/rortc?*.— Section  85  of  CLipter  114  of  the  R.  S.,  imposing  a 
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G  ••  N  EK  ALLY.      Contttl  Ufd. 

liability  for  treble  damages,  is  hig^hly  penal  and  must  be  strictly  con- 
strued. The  language  **  as  shall  within  a  reasonable  time  previous 
thereto  he  ready  or  he  offered  for  transportation,"  can  not  be  extended 
BO  as  to  include  coal  in  the  earth,  to  be  dug  and  raised  from  the  mine 
after  cars  are  furnished.  L  dt  St.  L,  B,  R,  dt  C,  Co.  v.  People,  141 
SURETY. 
Generally. 

1.  Administrator' 8  hond.—The  same  facta  which  establish  a  liability 
of  the  principal  upon  an  administrator's  bond  are  competent  against 
the  surety.    McClnre  v.  People,  105 

2.  Official  honda—D^auU.— Where  official  bonds  have  been  given 
for  three  successive  terms,  and  after  the  party  dies  a  defalcation  is  dis- 
covered, in  the  absence  of  evidence  as  to  when  default  occurred  it  will 
be  presumed  to  have  occurred  during  last  term  of  office.  Pape  etaLv. 
People,  24 

SURVIVAL  OF  ACTION— See  Actions. 

TAXES. 

Genhrally. 

1.  Action  to  recover  illegal  taxes, — ^Where  a  portion  of  a  tax  was 
illegal,  and  no  demand  having  been  made  for  such  tax  although  a  pre- 
vious demand  was  absolutely  essential  to  enable  the  collector  to  legally 
seize  property,  appellant  paid  the  tax,  protesting,  however,  that  a  por- 
tion of  the  tax  was  illegal,  held,  that  there  was  not  in  this  case  such 
an  immediate  and  urgent  necessity  for  the  payment  of  the  portion  of 
taxes  claimed  to  be  illegal  as  to  imply  that  it  was  made  upon  compul- 
sion.    Conkling  v.  Citi/  of  Springfield,  167 

2.  Special  assessment — Trust  fund — Limitation. — A  bill  in  equity, 
filed  by  appellee  against  appellant  town  to  restrain  the  latter  from 
turning  over  to  the  road  and  bridge  fund  8l»491.40,  collected  from  the 
property  of  appellee  to  pay  certain  interest  on  the  registered  bonds  of 
the  appellant  and  paying  a  portion  of  said  bonds.  The  act  under  which 
the  bonds  were  claimed  to  have  been  issued  was  void.  Held,  that  as 
this  is  a  special  fund  created  for  a  special  purpose,  outside  of  the  ordi- 
nary revenues  of  the  town,  it  becomes  a  trust  fund  and  must  be  ap- 
plied to  the  purpose  for  which  it  was  raised  or  refunded ;  that  the 
Statute  of  Limitations  will  not  run  against  the  party  entitled  to  the 
fund.     Town  of  Aurora  v.  C,  B.  dt  Q.  R,  R,  Co,,  360 

3.  Tax  title, — In  a  suit  to  foreclose  a  mortgage  one  who  claims  the 
mortgaged  premises  under  a  tax  deed  is  not  a  proper  party  defendants 
The  court  has  no  jurisdiction  in  such  suit  to  adjudicate  upon  an  adverse 
legal  title.     Zitzer  et  al,  v.  Polk  et  ah,  61 

TELEGRAPH  COMPANIES.      , 
Generally. 

1.    lAahility, — Regulations  exempting  telegraph  companies  from  lia- 
bility for  errors  in  unrepeated  messages,  exempt  them  only  from  errors 
Vol.  XIX   ii 
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TELEGRAPH  COMPANIES. 
Generally.  Continued. 
arising  from  caases  beyond  their  own  control .  Notwithstanding-  spe- 
cial conditions  in  a  contract,  snch  companies  are  bound  to  nf^  at  least 
ordinary  care  and  diligence  in  their  business,  and  are  reivponsible  for 
mistakes  happening  by  their  own  fault.  West.  Un.  Tel.  Co.  v.  Har- 
ris, 347 

2.  Mistake  in  message  — A  mistake  in  the  transmission  of  a  mes- 
sage is  prima  facie  evidence  of  negligence,  and  the  burden  of  proof  is 
shifted  to  the  company  to  show  the  contrary.  West,  Un.  Tel.  Co.  v. 
Harris,  347 

3.  Sam«.— Where  the  message,  as  delivered  by  the  commission 
merchants  to  the  telegraph  company,  was:  **  Ten  cars  new  two  whites 
Aug.  shipment  fifty-six  half — Prompt  reply,"  and  the  company  de- 
livered the  message  leaving  out  the  six  after  fifty,  held,  that  the  mes- 
sage was  sufficient  to  give  the  company  notice  of  its  importance,  and 
disclosed  the  nature  of  the  business  as  fully  as  the  case  demanded. 
West.  Un.  Tel.  Co.  v.  Harris,  Mi 

4.  Same — Damages. — The  receiver  of  the  message  ordered  the  grain 
by  telegraph,  and  the  error  in  the  message  did  not  appear  until  the  grain 
had  been  shipped.  The  receiver  paid  the  draft  drawn  on  him  by  the 
sender  of  the  message  upon  condition  that  the  sender  would  repay  to 
him  the  difference  in  price,  six  cents  a  bushel.  Suit  is  now  brought 
against  the  company  for  the  damages,  six  cents  a  bushel.  The  evi- 
dence shows  that  the  sender  bought  the  oats  on  the  market  at  an  aver- 
age price  of  forty-five  cents  a  bushel,  and  the  freight  was  ten  and  one 
half  cents  a  bushel.  Held,  that  the  verdict  of  the  jury  awarding  five 
cents  a  bushel  as  damages  wsii  correct.  West.  Un.  Tel.  Co.  v.  Har- 
ris, 347 

5.  Night  messages — Damages  limited  to  ten  times  charges  paid. — 
A  telegraph  company  is  bound  to  use  ordinary  care  and  diligence,  ajs 
well  in  the  transmission  and  delivery  of  a  night  message  as  of  a  day 
message,  and  the  same  rule  as  above  applies  where  the  damages  in  a 
night  message  were  limited  to  ten  times  the  charges  paid  for  sending. 
Held,  that  such  limitation  was  unreasonable.  West.  Un.  Tel.  Co.  v. 
Harris,  847 

TORTS— See  Master  and  Seryakt. 

TRIALS. 
Of  right  op  property. 

1 .  Action  on  sheriff's  bond. — ^Where  a  party,  whose  goods  the  sheriff 
had  levied  upon  by  virtue  of  a  writ  againnt  another  person,  chose  the  rem- 
edy of  a  trial  of  the  right  of  property,  which  was  appealed  several  times 
but  found  in  the  claimant's  favor,  and  then  brought  an  action  of  debt  on 
the  official  bond  of  the  sheriff,  and  on  the  trial  of  such  action  the  record 
of  the  proceedings  in  the  trial  of  the  right  of  property  was  introduced 
in  evidence  against  defendant's  objection,  and  the  court  instructed  the 
jury  that  the  judgment  therein  was  conclusive  of  the  right  of  plaintiff 
in  this  case,  held^  that  this  was  error.    Jones  et  al.  v.  People,         300 
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TROVER— See  Vsndor  and  Vendbb. 

TRUSTS. 
Generaixt. 

As  to  special  assessment  considered  as  trust  fund-^e  Taxes* 

USAGE— See  Custom. 

USURY. 
Generally. 

1.  Forfeiture  of  interest,— Where  asTiit  is  brought  upon  a  promis- 
sory note  for  money  loaned,  in  the  making  of  which  the  payee  contract- 
ed to  receiye  more  than  legal  interest,  and  the  defense  of  usury  is  suc- 
cessfully interposed,  all  interest  in  such  case  should  be  forfeited  that 
accrued  subsequently  to  the  time  the  note  became  due,  as  well  as  the 
usury  first  taken,  which  ran  to  the  date  of  the  note.  Bressler  et  ah  v. 
Harris  etal.f  430 

2.  Renewa  I  of  note — Different  payee — Purging  note  of  usury. — ^Tho 
court  is  of  opinion  that  the  transaction  in  this  case  was  not  purged  of 
usury  that  existed  in  the  original  transaction,  but  as  far  as  the  amount 
due  to  Martin  upon  the  giving  of  the  new  note,  January  22,  1872,  after 
deducting  the  prior  usury,  is  concerned,  that  sum  should  be  regarded  tis 
having  been  purged  of  usury,  so  that  it  would  draw  interest  from  that 
date  at  ten  per  cent,  as  speciHed  in  the  note.  Bressler  et  aU  v.  Har- 
ris et  ah,  430 

VARIANCE— See  Pleading. 
Genbbatxy. 

1.  Recognizance, — The  recital  in  a  sci.fa,  that  a  forfeited  recogni- 
zance is  signed  by  *'  Thomas  J.  Petty,"  when  the  recognizance  itself  is 
signed  **T.  J.  Petty,"  is  not  a  variance,  if  the  instrument  otherwise 
answers  the  description  given.    Petty  v.  People,  317 

VENDOR  AND  VENDEE. 
Generally. 

1 .  Declarations  of  vendor,— The  declarations  of  a  vendor,  made  after 
the  sale  of  ths  property,  can  not  be  received  to  defeat  the  title  of  the 
vendee.    Edwards  v.  Hamilton,  340 

2.  Same— Res  gestce.— Where  the  terms  of  the  contract  of  sale  had 
been  agreed  upon,  but  the  sale  had  not  been  fully  consummated  by  a 
delivery  of  the  property,  statements  made  by  the  vendor  explanatory  of 
his  then  custody  of  the  subjects  of  the  sale,  and  of  that  which  he  'was 
then  doing  in  furtherance  of  the  transfer,  may  be  regarded  as  a  part 
of  the  resgestcB  and  therefore  admissible.     Edivards  v.  Hamilton ,  340 

8.  Fraudulent  intent.— The  fraudulent  intent  of  the  vendor  can  not 
affect  the  rights  of  a  purchaser  for  value  who  is  not  chargeable  with 
notice  of  such  intent.     Edwards  v.  Hamilton^  340 

4.  Fraudulent  sale. — If  the  purchaser  from  a  fraudulent  vendor 
buys  with  notice  of  the  fraudulent  intent  of  his  vendor,  he  stands  in  his 
vendor's  shoes,  and  notice  may  bo  inferred  from  the  existence  of  certain 
facts  and  circumstances  that  would  place  a  man  of  ordinary  prudence  on 
inquiry  with  reference  to  the  conduct  of  his  vendor.  Thompson  et  al, 
V.  Duff,  75 
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VENDOR  AND  VENDEE.     Continued. 

G0'JI>3  ODTA.INED  BY  FRAUDULENT  IlEPRESKKTATlONS. 

5.  When  no  eonttiderntion  gicen. — W.ien  g^yh  ara  obtain ?d  by 
fraudulent  representations  by  a  vendue,  and  no  mftney,  note  or  other 
thin*:?  of  value  hy  b3en  ariven  th3  vendor  for  them,  nothing  b?ia/  re- 
quired to  be  done  to  put  tha  vendee  in  tftatu  quo,  th3  vendor  may, 
without  demand,  miintiin  replevin  for  the  good^  aj^Vin^t  any  person 
not  holding  tham  as  a  hma  fiii  purchuer  for  valua  and  without 
notice.    Fartcell  et  aL  v.  Hanchett  et  aL,  620 

6.  Rescission  at  trial — Trespass  or  trover. — ^When  goods  have  been 
obtained  by  fraud  and  not^s  or  othei  things  of  value  have  baen  given 
in  exchange  for  them,  and  the  vendor  seeks  to  obtain,  not  the  posses- 
sion of  the  goods  by  replevin,  but  the  value  of  the  goods  in  an  action 
of  trespaw  or  trover  for  the  conversion,  then  the  consideration  received 
by  tho  vendor  naed  not  b3  tendered  bi?lc  b3f ore  action  brought  but 
may  ba  tendered  b.ick  on  the  trial,  and  the  rescission  so  made  at  the 
trial  will  bo  in  apt  time,  and  in  such  case  no  prior  demand  need  be 
proved  to  sustain  ih&  trover  count.    Farweli  et  al.  v.  Hanchett  et  aL, 

620 

7.  Replevin — Rescission — Demand. — But  if  goods  are  obtained  by 
fraud  and  the  vendor  receives  a  consideration  of  any  kind  therefor 
from  the  fraudulent  vende3,  before  he  can  miintain  replevin  for  the 
goods,  he  must  return  or  offer  to  return  to  the  vendee,  the  considera- 
tion, whatever  it  may  be,  before  bringing  suit,  and  having  done  so  and 
thus  rescinded  tiie  contract,  the  original  taking  will,  in  law,  be 
regarded  as  tortious  and  no  demand  need  be  mide  for  the  goods.  If, 
however,  the  goods  are  taken  on  a  replevin  writ,  without  the  contract 
having  been  rescinded  by  placing  the  vendee  in  statu  quo,  yet  a  return 
will  not  be  awarded  if  plaintiff  makes  out  his  claim  of  fraud  and  the 
consideration  is  tendered  back  on  the  trial,  but  in  such  case  the  plaint- 
iff will  be  subjected  to  the  costs.    Farweli  et  al.  y.  Hanchett  et  al., 

620 

8.  Same. — ^I'he  sheriff  set  up  title  to  the  goods  in  the  alleged  fraud- 
ulent vendee  and  claimed  the  right  to  hold  them  under  his  execution. 
Held,  that  the  plaintiffs,  vendors,  were  not  entitled  to  maintain 
their  replevin  suit,  not  having  rescinded  the  contract  and  tendered  the 
vendee  his  note  prior  to  the  commencement  of  the  action,  and  this 
wholly  irrespective  of  the  question  of  demand,  and  the  jury  having,  on 
the  plea  of  property,  found  the  title  in  the  defendants,  they  were 
entitled  to  a  retorno.    Farweli  et  al.  v.  Hanchett  et  aL,  620 

WARRANTY— See  Fraudulent  Representations. 
Generally. 

1.  Goods  sold  by  sample. — ^In  every  sale  of  goods  by  sample,  the 
vendor  impliedly  warrants  the  quality  of  the  bulk  to  be  equal  to  that  of 
the  sample,  and  there  is  no  distinction  between  the  contract  as  expressed 
in  words  and  as  implied  by  law,  and  any  custom  or  usage  which  would 
be  competent  evidence  to  affect  the  rights  of  the  parties  under  the  war- 
ranty implied  would  be  competent  under  the  same  warr»inty  expressed. 
Everingham  et  al.  v.  Lord,  565 
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WATERCOURSES— See  Drainage. 

GENKRAIiLY. 

1.  Embnnlnttenf  obstructing  urater. — A  grantee  of  land  with  an  em- 
Uinknient  on  it  which  obstructs  the  flow  of  water,  can  not  be  made  liable 
for  permitting  it  to  remain  in  the  condition  he  found  it,  although  it 
works  injury  to  another,  without  a  notice  to  remove  or  abate  it.  Grojf 
V.  Ankenbrandtf  148 

WILLS. 
Generally. 

1.  Construction  of  will. — ^Where  it  was  not  the  land  or  personalty 
of  which  the  testator  might  die  seized  but  the  proceeds  that  were  de- 
vised and  the  conversion  of  the  estate  into  money  by  the  executors 
must  necessarily  take  pla(*e  after  the  death  of  the  testator,  and  the  lan- 
guage of  the  will  was,  *'  In  the  event  of  the  death  of  any  one  named 
above,  then  the  portion  or  share  of  th  e  deceased  to  be  paid  to  his  or  her 
offspring,"  held  that  the  festing  of  the  legacies  was  intended  to  take 
place  at  such  time  as  the  executors  should  be  ready  to  pay  over  the 
proceeds,  and  one  of  the  parties  named  having  died  before  such  time, 
it  was  the  duty  of  the  executors  to  pay  his  portion  to  his  children  and 
not  t^  his  administrator.    Boyd  v.  Broadtcell  et  o/.,  178 

2.  Discharge  of  legacy, — Under  the  evidence  in  this  case,  the  court 
is  of  opinion  that  it  was  the  clear  purpose  of  the  testator  in  making  the 
payments  in  question  to  plaintiff  to  discharge  the  legacy,  and  that  it 
was  so  understood  by  plaintiff.     Ware  v.  People,  196 

3.  Republication  of  will,  effect  qf, — ^The  re-execution  of  the  testa- 
tor's will  and  codicils  will  have  no  other  effect  than  a  republication,  and 
therefore  will  not  revive  legacies  which  have  been  advanced  or  satisfied. 
Ware  v.  People,  196 

WITNESSES— See  E^tdence. 

WRITS  OF  ERROR. 
Generai^t. 

1.  Habeas  corpus,— k  writ  of  error  will  not  lie  to  review  the  finding 
of  the  court  below  upon  a  writ  of  habeas  corpus.  People  v.  Skinner 
et  ah,  832 
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